Foreign Acquisition Procedures 
DFARS Case 2005-D012

Final Rule                   
(Text that is stricken and highlighted will be relocated 

to Procedures, Guidance, and Information (PGI))
PART 225—FOREIGN ACQUISITION                       

* * * * *

SUBPART 225.8--OTHER INTERNATIONAL AGREEMENTS AND COORDINATION

* * * * *

225.871  North Atlantic Treaty Organization (NATO) cooperative projects.

* * * * *

225.871-4  Statutory waivers.

* * * * *

(c)  [To request a waiver under a cooperative project, follow the procedures at PGI 225.871-4.]  Forward any request for waiver under a cooperative project to the Deputy Secretary of Defense, through the Director of Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics).  The waiver request shall include a draft Determination and Findings for signature by the Deputy Secretary of Defense establishing that the waiver is necessary to significantly further NATO standardization, rationalization, and interoperability.
* * * * *

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7017  Restriction on Ballistic Missile Defense research, development, test, and evaluation.

* * * * *
225.7017-3  Exceptions.

This restriction does not apply—

* * * * *

(b)  If the head of the contracting activity certifies in writing, before contract award, that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to or less than the price at which a foreign government or firm would perform the RDT&E.  The contracting officer or source selection authority, as applicable, shall make a determination[, in accordance with PGI 225.7017-3(b),] that will be the basis for the certification.  


(1)  The determination shall--




(i)  Describe the contract effort;




(ii)  State the number of proposals solicited and received from both U.S. and foreign firms;




(iii)  Identify the proposed awardee and the amount of the contract;




(iv)  State that selection of the contractor was based on the evaluation factors contained in the solicitation, or the criteria contained in the broad agency announcement; and




(v)  State that a U.S. firm cannot competently perform the effort at a price equal to, or less than, the price at which the foreign awardee would perform it.



(2)  When either a broad agency announcement or program research and development announcement is used, or when the determination is otherwise not based on direct competition between foreign and domestic proposals, the determination shall not be merely conclusory.




(i)  The determination shall specifically explain its basis, include a description of the method used to determine the competency of U.S. firms, and describe the cost or price analysis performed.




(ii)  Alternately, the determination may contain—





(A)  A finding, including the basis for such finding, that the proposal was submitted solely in response to the terms of a broad agency announcement, program research and development announcement, or other solicitation document without any technical guidance from the program office; and





(B)  A finding, including the basis for such finding, that disclosure of the information in the proposal for the purpose of conducting a competitive acquisition is prohibited.



(3)  Within 30 days after contract award, forward a copy of the certification and supporting documentation to the Missile Defense Agency, ATTN:  MDA/DRI, 7100 Defense Pentagon, Washington, DC  20301-7100.
* * * * *

SUBPART 225.75--BALANCE OF PAYMENTS PROGRAM

* * * * *
225.7502  Procedures.  
[If the Balance of Payments Program applies to the acquisition, follow the procedures at PGI 225.7502.]


(a)  Solicitation of offers.  Identify, in the solicitation, supplies and construction material known in advance to be exempt from the Balance of Payments Program.


(b)  Evaluation of offers.  (1)  Supplies.  Unless the entire acquisition is exempt from the Balance of Payments Program, evaluate offers for supplies that are subject to the Balance of Payments Program using the evaluation procedures in Subpart 225.5.  However, treatment of duty may differ when delivery is overseas.




(i)  Duty may not be applicable to nonqualifying country offers.




(ii)  The U.S. Government cannot guarantee the exemption of duty for components or end products imported into foreign countries.




(iii)  Foreign governments may impose duties.  Evaluate offers including such duties as offered.



(2)  Construction.  Because the contracting officer evaluates the estimated cost of foreign and domestic construction material in accordance with 225.7501(a)(5)(iv) before issuing the solicitation, no special procedures are required for evaluation of construction offers.


(c)  Postaward.  For construction contracts, the procedures at FAR 25.206, for noncompliance under the Buy American Act, also apply to noncompliance under the Balance of Payments Program.
* * * * *
subpart 225.76—SECONDARY ARAB BOYCOTT OF ISRAEL

* * * * *

225.7604  Waivers.

The Secretary of Defense may waive this restriction on the basis of national security interests.  [To request a waiver, follow the procedures at PGI 225.7604).]  Forward waiver requests to the Director, Defense Procurement and Acquisition Policy, ATTN:  OUSD(AT&L)DPAP(PAIC), 3060 Defense Pentagon, Washington, DC  20301-3060.
* * * * *
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