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DFARS Case 2000-D023

Proposed Rule

208—REQUIRED SOURCES OF SUPPLIES AND SERVICES

208.001  Priorities for use of Government supply sources.

  (a)(1)(v)  See Subpart 208.70, Coordinated Acquisition[, and Subpart 208.74, Enterprise Software Agreements].

* * * * *

[SUBPART 208.74—ENTERPRISE SOFTWARE AGREEMENTS

208.7400  Scope of subpart.

  This subpart prescribes policy and procedures for acquisition of commercial software and software maintenance, including software and software maintenance that is acquired—

  (a)  As part of a system or system upgrade; 

  (b)  Under a service contract; 

  (c)  Under a contract administered by another agency;

  (d)  Under an interagency agreement; or 

  (e)  By a contractor that is authorized to order from a Government supply source pursuant to FAR 51.101.

208.7401 Definitions. 
  As used in this subpart—

  "Enterprise software agreement" means a blanket purchase agreement or a contract that is used to acquire designated commercial software or related services such as software maintenance.

  "Enterprise Software Initiative" means an initiative led by the DoD Chief Information Officer to develop processes for DoD-wide software asset management.

  "Golden Disk" means a purchased license or entitlement to distribute an unlimited or bulk number of copies of software throughout DoD.

  "Software product manager" means the person who manages an enterprise software agreement.

208.7402  General.

  Departments and agencies must fulfill requirements for commercial software and related services, such as software maintenance, in accordance with the DoD Enterprise Software Initiative (ESI).  ESI promotes the use of enterprise software agreements (ESA) with contractors that allow DoD to obtain favorable terms and pricing for commercial software and related services.

208.7403  Acquisition procedures.

  (a)  Requiring officials must obtain commercial software rights or maintenance from available existing DoD inventories (e.g.; Golden Disks and DoD-wide software maintenance agreements) before proceeding with an acquisition.  DoD inventories and other ESI information are listed on the ESI website at http://www.don-imit.navy.mil/esi.

  (b)  If the required commercial software or related service is not in the DoD inventory, or not on an ESA, the contracting officer or requiring official may fulfill the requirement by other means.  Existing ESAs are listed on the ESI website.
  (c)  If the commercial software or related service is on an ESA, the contracting officer or requiring official must review the terms and conditions and prices.  

  (d)  If an ESA's terms and conditions and prices represent the best value to the Government, the contracting officer or the requiring official must fulfill the requirement for supplies or services through the ESA.

  (e)  If existing ESAs do not represent the best value to the Government, the software product manager (SPM) must be given an opportunity to provide the same or a better value to the Government under the ESAs before the contracting officer or requiring official may continue with alternate acquisition methods.

(1)  The contracting officer or requiring official must notify the SPM of specific concerns about existing ESA terms and conditions or prices through the ESI webpage.
(2)  The SPM will consider adjusting the ESA terms and conditions or prices to reflect "most favored customer" status.  

(i)  Within 3 working days, the SPM will—

(A)  Update the ESA;

(B)  Provide an estimated date by which

the update will be accomplished; or

(C)  Inform the contracting officer or requiring

official that no change will be made to the ESA.

(ii)  If the SPM informs the contracting officer or 

requiring official that no change will be made to the ESA terms and conditions or prices, the contracting officer or requiring official may obtain the requirement by other means.

(iii)  If the SPM does not respond within 3 working

days or does not plan to adjust the ESA within 90 days, the contracting officer or requiring official may fulfill the requirement by other means.

(3)  A management official designated by the department or agency may waive the requirement to obtain commercial software or related services through an ESA after the steps in paragraphs (e)(1) and (e)(2)(i) of this section are complete.]

* * * * *

PART 239—ACQUISITION OF INFORMATION TECHNOLOGY

[SUBPART 239.1—GENERAL

239.101  Policy.  

  See Subpart 208.74 when acquiring commercial software or software maintenance.]

* * * * *

PART 251—USE OF GOVERNMENT SOURCES BY CONTRACTORS

SUBPART 251.1—CONTRACTOR USE OF GOVERNMENT SUPPLY SOURCES

251.102  Authorization to use Government supply sources.

  (e)  Use the format in Table 51-1, Authorization to Purchase from Government Supply Sources.  Specify the terms of the purchase, including contractor acceptance of any Government materiel, payment terms, and the addresses required by paragraph (f) of the clause at 252.251-7000, Ordering from Government Supply Sources.

(3)(ii)  In addition to the procedure and form authorized by FAR 51.102(e)(3)(ii), contractors may use the DD Form 1155 when requisitioning from the Department of Veterans Affairs.

  (f)  The authorizing agency shall [is] also be responsible for promptly considering requests of the DoD supply source for authority to refuse to honor requisitions from a contractor which [that] is indebted to the DoD and has failed to pay proper invoices in a timely manner.

TABLE 51-1, AUTHORIZATION TO PURCHASE FROM GOVERNMENT SUPPLY SOURCES

SUBJECT: Authorization to Purchase from Government Supply Sources

_____________________________________________________

(Contractor's Name)

_____________________________________________________

(Contractor's Address)

1.  You are hereby authorized to use Government sources in performing Contract No. __________________ for the Department of ___________________[(insert applicable military department or defense agency)], as follows:  (Insert applicable purchasing authority given to the contractor.)

2.a.  Purchase Orders Under Federal Supply Schedules or Personal Property Rehabilitation Price Schedules.  Place orders in accordance with the terms and conditions of the attached Schedule(s) and this authorization.  Attach a copy of this authorization to the order (unless a copy was previously furnished to the Federal Supply Schedule or Personal Property Rehabilitation Price Schedule contractor).

Insert the following statement in the order:

This order is placed under written authorization from _____________________________ dated ____________________ (*___________).  In the event of any inconsistency between the terms and conditions of this order and those of the Federal Supply Schedule or Personal Property Rehabilitation Price Schedule contract, the latter will govern.
  b.  Requisitioning from the General Services Administration (GSA) or the Department of Defense (DoD).  Place orders in accordance with this authorization and, as appropriate, the following:

         (1)  Federal Standard Requisitioning and Issue Procedures (FEDSTRIP) (GSA FEDSTRIP Operating Guide: FPMR 101-26.2 (41 CFR 101-26.2)).  Copies are available from the Superintendent of Documents, Government Printing Office, Washington, DC 20402; telephone (202) 512-1800; telefax (202) 512-2250.

         (2)  Military Standard Requisitioning and Issue Procedures (MILSTRIP) (DoD 4000.25-1-M).  Copies are available from the Defense Logistics Agency, Administrative Support Center East, ATTN: ASCE-WS, 14 Dedication Drive, Suite 3, POD 43, New Cumberland, PA 17070-5011; telephone 1-888-DLA-PUBS(352-7827), or (717) 770-6034; telefax (717) 770-4817.

       [c.  Enterprise Software Initiative.  Place orders in accordance with the terms and conditions of the attached Enterprise Software Agreement(s), or instructions for obtaining commercial software or software maintenance from Enterprise Software Initiative inventories, and this authorization.  Attach a copy of this authorization to the order (unless a copy was previously furnished to the Enterprise Software Agreement contractor).

Insert the following statement in the order:

This order is placed under written authorization from _____________________________ dated ____________________ (*___________).  In the event of any inconsistency between the terms and conditions of this order, and those of the Enterprise Software Agreement, the latter will govern.]

3.  ***

4.  This authority is not transferable or assignable.

5.  The DoD Activity Address Directory (DoDAAD) (DoD 4000.25-6-M) Activity Address Code** to which this Authorization applies is ___________.

6.  This Authorization expires _________________.

_____________________________
(Contracting Officer)

   *  Insert "a copy of which is attached," "a copy of which you have on file," or other suitable language, as appropriate.

   **  The sponsoring service assumes responsibility for monitoring and controlling all activity address codes used in the letters of authority.

   ***  Insert other provisions, as necessary.

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.251-7000  Ordering From Government Supply Sources.

  As prescribed in 251.107, use the following clause:

ORDERING FROM GOVERNMENT SUPPLY SOURCES 

(MAY 1995[XXX 2002])
  (a)  When placing orders under Federal Supply Schedules[,] or Personal Property Rehabilitation Price Schedules, [or Enterprise Software Agreements,] the Contractor shall follow the terms of the applicable schedule [or agreement] and authorization.  Include in each order:

     (1)  A copy of the authorization (unless a copy was previously furnished to the Federal Supply Schedule[,] or Personal Property Rehabilitation Price Schedule[, or Enterprise Software Agreement] contractor).

(2)  The following statement:

This order is placed under written authorization from __________________________ dated ___________________.

In the event of any inconsistency between the terms and conditions of this order and those of your Federal Supply Schedule contract[,] or Personal Property Rehabilitation Price Schedule contract, [or Enterprise Software Agreement,] the latter will govern.

     (3)  The completed address(es) to which the Contractor's mail, freight, and billing documents are to be directed.

  (b)  If a Federal Supply Schedule contractor refuses to honor an order placed by a Government contractor under an agency authorization, the Contractor shall report the circumstances to the General Services Administration, FFN, Washington, DC 20406, with a copy to the authorizing office.

  (c)  When placing orders under nonmandatory schedule contracts and requirements contracts, issued by the General Services Administration (GSA) Office of Information Resources Management, for automated data processing equipment, software and maintenance, communications equipment and supplies, and teleprocessing services, the Contractor shall follow the terms of the applicable contract and the procedures in paragraph (a) of this clause.

  (d)  When placing orders for Government stock, the Contractor shall—

     (1)  Comply with the requirements of the Contracting Officer's authorization, using FEDSTRIP or MILSTRIP procedures, as appropriate;

     (2)  Use only the GSA Form 1948-A, Retail Services Shopping Plate, when ordering from GSA Self-Service Stores;

     (3)  Order only those items required in the performance of Government contracts; and

     (4)  Pay invoices from Government supply sources promptly.  For purchases made from DoD supply sources, this means within 30 days of the date of a proper invoice (see also Defense Federal Acquisition Regulation Supplement (DFARS) 251.105).  For purposes of computing interest for late Contractor payments, the Government's invoice is deemed to be a demand for payment in accordance with the Interest clause of this contract.  The Contractor's failure to pay may also result in the DoD supply source refusing to honor the requisition (see DFARS 251.102(f)) or in the Contracting Officer terminating the Contractor's authorization to use DoD supply sources.  In the event the Contracting Officer decides to terminate the authorization due to the Contractor's failure to pay in a timely manner, the Contracting Officer shall provide the Contractor with prompt written notice of the intent to terminate the authorization and the basis for such action.  The Contractor shall have 10 days after receipt of the Government's notice in which to provide additional information as to why the authorization should not be terminated.  Such [The] termination shall not provide the Contractor with an excusable delay for failure to perform or complete the contract in accordance with the terms of the contract, and the Contractor shall be solely responsible for any increased costs.

  (e)  Only the Contractor may request authorization for subcontractor use of Government supply sources.  The Contracting Officer will not grant authorizations for subcontractor use without approval of the Contractor.

  (f)  Government invoices shall be submitted to the Contractor's billing address, and Contractor payments shall be sent to the Government remittance address specified below:

Contractor's Billing Address (include point of contact and telephone number):

Government Remittance Address (include point of contact and telephone number):

(End of clause)

* * * * *
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