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PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.
(f)(i)  Use one of the following provisions as prescribed in Part 225:

(A)  252.225-7000, Buy American Act—Balance of Payments Program Certificate.

(B)  252.225-7020, Trade Agreements Certificate.

(C)  252.225-7035, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program Certificate.

* * * * *
PART 213—SIMPLIFIED ACQUISITION PROCEDURES

* * * * *

213.302-5  Clauses.
* * * * *

 (d)  When using the clause at FAR 52.213-4, delete the reference to the clause at FAR 52.225-1, Buy American Act—Supplies.  Instead, if the Buy American Act applies to the acquisition, use the clause at—
(i)  252.225-7001, Buy American Act and Balance of Payments Program, as prescribed at 225.1101(2); or

(ii)  252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program, as prescribed at 225.1101(10).

* * * * *

PART 225—FOREIGN ACQUISITION
* * * * *

225.003  Definitions.
As used in this part—
* * * * *
(4)  "Domestic end product" has the meaning given in the clauses at 252.225-7001, Buy American Act and Balance of Payments Program; and 252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program, instead of the meaning in FAR 25.003.

(5)  "Eligible product" means, instead of the definition in FAR 25.003, a designated, NAFTA, or Caribbean Basin country end product in the categories listed in 225.401-70.[--

(i)  A foreign end product that—



(A)  Is in a category listed in 225.401-70; and




(B)  Is not subject to discriminatory treatment, due to the applicability of a trade agreement to a particular acquisition; or


(ii)  A foreign service that is not subject to discriminatory treatment, due to the applicability of a trade agreement to a particular acquisition.]
* * * * *

(10)  "Qualifying country component" and "qualifying country end product" are defined in the clauses at 252.225-7001, Buy American Act and Balance of Payments Program; and 252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program. "Qualifying country end product" is also defined in the clause at 252.225-7021, Trade Agreements.
* * * * *

225.401-70  Products subject to trade agreement[s] acts.
[Acquisitions of]Foreign end products subject to the Trade Agreements Act and (NAFTA) are those in the following Federal supply groups (FSG) [are subject to trade agreements, if the value of the acquisition is at or above the applicable trade agreement threshold and no exception applies].  If a[n end] product is not in one of the listed groups, the Trade Agreements Act and NAFTA [trade agreements] do not apply.  The definition of Caribbean Basin country end products in FAR 25.003 excludes those end products that are not eligible for duty-free treatment under 19 U.S.C. 2703(b).  [Therefore certain watches, watch parts, and luggage from certain Caribbean Basin countries are not eligible products.]  However, 225.003 expands the definition of Caribbean Basin country end products to include petroleum and any product derived from petroleum.  The following list indicates those  products that are eligible for designated and NAFTA countries, but are not eligible for  Caribbean Basin countries.

* * * * *

SUBPART 225.5—EVALUATING FOREIGN OFFERS--SUPPLY CONTRACTS
225.502  Application.
* * * * *

 (c) Use the following procedures instead of those in FAR 25.502(c) for acquisitions subject to the Buy American Act or the Balance of Payments Program:

(i)(A) If the acquisition is subject only to the Buy American Act or the Balance of Payments Program, then only qualifying country end products are exempt from application of the Buy American Act or Balance of Payments Program evaluation factor.

  (B) If the acquisition is also subject to NAFTA [a Free Trade Agreement], then NAFTA country end products [of the applicable Free Trade Agreement country] are also exempt from application of the Buy American Act or Balance of Payments Program evaluation factor.

* * * * *
SUBPART 225.9—CUSTOMS AND DUTIES
225.901 Policy.
Unless the supplies are entitled to duty-free treatment under a special category in the Harmonized Tariff Schedule of the United States (e.g., the Caribbean Basin Economic Recovery Act or NAFTA [a Free Trade Agreement]), or unless the supplies already have entered into the customs territory of the United States and the contractor already has paid the duty, DoD will issue duty-free entry certificates for—
(1) Qualifying country supplies (end products and components);

(2) Eligible products (end products but not components) under contracts subject to the Trade Agreements Act or NAFTA [a Free Trade Agreement]; and

* * * * *

SUBPART 225.11—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
225.1101  Acquisition of supplies.
* * * * *

(2)  Use the clause at 252.225-7001, Buy American Act and Balance of Payments Program, instead of the clause at FAR 52.225-1, Buy American Act—Supplies, in solicitations and contracts unless—
(i)  All line items will be acquired from a particular source or sources under the authority of FAR 6.302-3;

(ii)  All line items must be domestic or qualifying country end products in accordance with Subpart 225.70. (However, the clause may still be required if Subpart 225.70 requires manufacture of the end product in the United States or in the United States or Canada, without a corresponding requirement for use of domestic components);

(iii)  An exception to the Buy American Act or Balance of Payments Program applies; or

(iv)  One or both of the following clauses will apply to all line items in the contract:

(A)  252.225-7021, Trade Agreements.

(B)  252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program.

(3)  Use the clause at 252.225-7002, Qualifying Country Sources as Subcontractors, in solicitations and contracts that include one of the following clauses:

(i)  252.225-7001, Buy American Act and Balance of Payments Program.

(ii)  252.225-7021, Trade Agreements.

(iii)  252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program.

* * * * *

(9)  Use the provision at 252.225-7035, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program Certificate, instead of the provision at FAR 52.225-4, Buy American Act—North American Free Trade Agreement[s]—Israeli Trade Act Certificate, in solicitations that include the clause at 252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program.  Use the provision with its Alternate I when the clause at 252.225-7036 is used with its Alternate I.

(10)(i)  Use the clause at 252.225-7036, Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program, instead of the clause at FAR 52.225-3, Buy American Act—North American Free Trade Agreement[s]—Israeli Trade Act, in solicitations and contracts for the items listed at 225.401-70, when the estimated value equals or exceeds $25,000, but is less than $169,000[175,000], and NAFTA [a Free Trade Agreement] applies to the acquisition.

(A)  Use the basic clause when the estimated value equals or exceeds $56,190[58,550].

(B)  Use the clause with its Alternate I when the estimated value equals or exceeds $25,000 but is less than $56,190[58,550].

(ii)  Do not use the clause if purchase from foreign sources is restricted (see 225.401(a)(2)), unless the contracting officer anticipates a waiver of the restriction.

(iii)  The acquisition of eligible and noneligible products under the same contract may result in the application of the North American [a] Free Trade Agreement Implementation Act to only some of the items acquired.  In such case, indicate in the Schedule those items covered by the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause.

* * * * *
SUBPART 225.75—BALANCE OF PAYMENTS PROGRAM

* * * * *
225.7501  Policy.
Acquire only domestic end products for use outside the United States, and use only domestic construction material for construction to be performed outside the United States, including end products and construction material for foreign military sales, unless—
* * * * *

 (b)  After receipt of offers—
(1)  The evaluated low offer (see Subpart 225.5) is an offer of an end product that—
(i)  Is a qualifying country end product;

(ii)  Is an eligible product subject to the Trade Agreements Act or NAFTA;

(iii)  For acquisitions subject to the Trade Agreements Act, is a U.S.-made end product; or

(iv)  Is a nonqualifying country end product, but application of the Balance of Payments Program evaluation factor would not result in award on a domestic offer; or

(2)  The construction material is designated country construction material or NAFTA [Free Trade Agreement] country construction material, and the acquisition is subject to the Trade Agreements Act or NAFTA [a Free Trade Agreement] respectively; or
* * * * *
225.7503  Contract clauses. 

  Unless the entire acquisition is exempt from the Balance of Payments Program—

  (a)  Use the clause at 252.225-7044, Balance of Payments Program—Construction Material, in solicitations and contracts for construction to be performed outside the United States with a value greater than the simplified acquisition threshold but less than $6,481,000[6,725,000]. 

  (b)  Use the clause at 252.225-7045, Balance of Payments Program—Construction Material Under Trade Agreements, in solicitations and contracts for construction to be performed outside the United States with a value of $6,481,000 [6,725,000] or more.  For acquisitions with a value of $6,481,000 [6,725,000] or more, but less than $7,304,733[7,611,532], use the clause with its Alternate I.] 

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (OCT 2003[JAN 2004])

* * * * *

(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.
* * * * *

	_____
	252.225-7021
	Trade Agreements (AUG 2003[JAN 2004]) (19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note).


* * * * *
	_____
	252.225-7036
	Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program (APR 2003[JAN 2004]) (___ Alternate I) (APR 2003[JAN 2004]) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).


* * * * *
252.225-7013  Duty-Free Entry.
As prescribed in 225.1101(4), use the following clause:

DUTY-FREE ENTRY (APR 2003[JAN 2004])

(a)  Definitions.  As used in this clause—
* * * * *

 (2)  "Eligible product" means—
(i)  "Designated country end product" or "Caribbean Basin country end product" as defined in the Trade Agreements clause of this contract;

(ii) "NAFTA [Free Trade Agreement] country end product" as defined in the Trade Agreements clause or the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause of this contract; or

(iii)  "Canadian end product" as defined in Alternate I of the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause of this contract.
 (3) "Qualifying country" and "qualifying country end product" have the meanings given in the Trade Agreements clause, the Buy American Act and Balance of Payments Program clause, or the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause of this contract.

* * * * *

 (e)  For foreign supplies for which the Government will issue duty-free entry certificates in accordance with this clause, shipping documents submitted to Customs shall—
* * * * *

 (2)  Include the following information:

* * * * *

 (iv)  * * *
(B)  If the shipment will be consigned to other than a military installation, e.g., a domestic contractor's plant, the shipping document notation shall be altered to include the name and address of the contractor, agent, or broker who will notify Commander, DCMA New York, for execution of the duty-free entry certificate. (If the shipment will be consigned to a contractor's plant and no duty-free entry certificate is required due to NAFTA or another [a] trade agreement, the Contractor shall claim duty-free entry under NAFTA or the applicable trade agreement and shall comply with the U.S. Customs Service requirements.  No notification to Commander, DCMA New York, is required.)

* * * * *

252.225-7020  Trade Agreements Certificate.
As prescribed in 225.1101(5), use the following provision:
TRADE AGREEMENTS CERTIFICATE (APR 2003[JAN 2004])

(a)  Definitions.  "Caribbean Basin country end product," "designated country end product," "NAFTA [Free Trade Agreement] country end product," "nondesignated country end product," "qualifying country end product," and "U.S.-made end product" have the meanings given in the Trade Agreements clause of this solicitation.

(b)  Evaluation. The Government-

(1) Will evaluate offers in accordance with the policies and procedures of Part 225 of the Defense Federal Acquisition Regulation Supplement; and

(2) Will consider only offers of end products that are U.S.-made, qualifying country, designated country, Caribbean Basin country, or NAFTA [Free Trade Agreement] country end products, unless the Government determines that—
(i)  There are no offers of such end products; 

(ii)  The offers of such end products are insufficient to fulfill the Government's requirements; or 

(iii)  A national interest exception to the Trade Agreements Act applies.

(c) Certification and identification of country of origin.
(1)  For all line items subject to the Trade Agreements clause of this solicitation, the offeror certifies that each end product to be delivered under this contract, except those listed in paragraph (c)(2) of this provision, is a U.S.-made, qualifying country, designated country, Caribbean Basin country, or NAFTA [Free Trade Agreement] country end product.

* * * * *

252.225-7021  Trade Agreements.
As prescribed in 225.1101(6), use the following clause:

TRADE AGREEMENTS (AUG 2003[JAN 2004])

(a)  Definitions.  As used in this clause—
* * * * *

[(7) "Free Trade Agreement country" means Canada, Chile, Mexico, or Singapore.]

 (7[8]) "NAFTA [Free Trade Agreement] country end product" means an article that—
(i)  Is wholly the growth, product, or manufacture of a NAFTA [Free Trade Agreement] country; or

(ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA [Free Trade Agreement] country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.

(8[9])  "Nondesignated country end product" means any end product that is not a U.S.-made end product or a designated country end product.

(9) "North American Free Trade Agreement (NAFTA) country" means Canada or Mexico.

* * * * *

 (b)  This clause implements the Trade Agreements Act of 1979 (19 U.S.C. 2501, et seq.), the North American Free Trade Agreement Implementation Act of 1993 (19 U.S.C. 3301 note), and the Caribbean Basin Initiative.  Unless otherwise specified, this clause applies to all items in the Schedule.

(c)  The Contractor shall deliver under this contract only U.S.-made, qualifying country, designated country, Caribbean Basin country, or NAFTA [Free Trade Agreement] country end products unless—
(1)  In its offer, the Contractor specified delivery of other nondesignated country end products in the Trade Agreements Certificate provision of the solicitation; and

(2)  The Government determines that—
(i)  Offers of U.S.-made end products or qualifying, designated, Caribbean Basin, or NAFTA [Free Trade Agreement] country end products from responsive, responsible offerors are either not received or are insufficient to fill the Government's requirements; or 

(ii)  A national interest exception to the Trade Agreements Act applies.

* * * * *
[(e)  United States law will apply to resolve any claim of breach of this contract.]

(e[f])  * * *

* * * * *
252.225-7035  Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program Certificate.

As prescribed in 225.1101(9), use the following provision:

BUY AMERICAN ACT—NORTH AMERICAN FREE TRADE AGREEMENT[S] IMPLEMENTATION ACT—BALANCE OF PAYMENTS PROGRAM CERTIFICATE 
(APR 2003[JAN 2004])

(a)  Definitions.  “Domestic end product,” “foreign end product,” “NAFTA [Free Trade Agreement] country end product,” “qualifying country end product,” and “United States” have the meanings given in the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause of this solicitation.


(b)  Evaluation.  The Government—



(1)  Will evaluate offers in accordance with the policies and procedures of Part 225 of the Defense Federal Acquisition Regulation Supplement; and



(2)  For line items subject to the North American Free Trade Agreement[s] Implementation Act, will evaluate offers of qualifying country end products or NAFTA [Free Trade Agreement] country end products without regard to the restrictions of the Buy American Act or the Balance of Payments Program.


(c)  Certifications and identification of country of origin.


(1)  For all line items subject to the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program clause of this solicitation, the offeror certifies that—




(i)  Each end product, except the end products listed in paragraph (c)(2) of this provision, is a domestic end product; and




(ii)  Components of unknown origin are considered to have been mined, produced, or manufactured outside the United States or a qualifying country.



(2)  The offeror shall identify all end products that are not domestic end products.




(i)  The offeror certifies that the following supplies are qualifying country (except Canadian) end products:




(Line Item Number)


(Country of Origin)




(ii)  The offeror certifies that the following supplies are NAFTA [Free Trade Agreement] country end products:




(Line Item Number)


(Country of Origin)




(iii)  The following supplies are other foreign end products, including end products manufactured in the United States that do not qualify as domestic end products.




(Line Item Number)

(Country of Origin (If known))

(End of provision)

ALTERNATE I (APR 2003[JAN 2004])

As prescribed in 225.1101(9), substitute the phrase “Canadian end product” for the phrase “NAFTA [Free Trade Agreement] country end product” in paragraph (a) of the basic provision; and substitute the phrase “Canadian end products” for the phrase “NAFTA [Free Trade Agreement] country end products” in paragraphs (b) and (c)(2)(ii) of the basic provision.

252.225-7036  Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program.

As prescribed in 225.1101(10)(i), use the following clause:

BUY AMERICAN ACT—NORTH AMERICAN FREE TRADE AGREEMENT[S] IMPLEMENTATION ACT—BALANCE OF PAYMENTS PROGRAM

(APR 2003[JAN 2004])


(a)  Definitions.  As used in this clause—

* * * * *


(5)  “North American Free Trade Agreement (NAFTA) country” means Canada[, Chile,] or Mexico[, or Singapore].



(6)  “NAFTA [Free Trade Agreement] country end product” means an article that—




(i)  Is wholly the growth, product, or manufacture of a NAFTA [Free Trade Agreement] country; or




(ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA [Free Trade Agreement] country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.

* * * * *

(b)  This clause implements the Buy American Act (41 U.S.C. Section 10a-d), the Balance of Payments Program, and the North American Free Trade Agreement Implementation Act of 1993 (19 U.S.C. 3301 note).  Unless otherwise specified, this clause applies to all items in the Schedule.


(c)  The Contractor shall deliver under this contract only domestic end products unless, in its offer, it specified delivery of qualifying country, NAFTA [Free Trade Agreement] country, or other foreign end products in the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program Certificate provision of the solicitation.  If the Contractor certified in its offer that it will deliver a qualifying country end product or a NAFTA [Free Trade Agreement] country end product, the Contractor shall deliver a qualifying country end product, a NAFTA [Free Trade Agreement] country end product, or, at the Contractor’s option, a domestic end product.

* * * * *
[(e)  United States law will apply to resolve any claim of breach of this contract.]

* * * * *

ALTERNATE I  (APR 2003[JAN 2004])

As prescribed in 225.1101(10)(i)(B), substitute the following paragraphs (a)(6) and (c) for paragraphs (a)(6) and (c) of the basic clause:


(a)(6)  “Canadian end product,” means an article that—




(i)  Is wholly the growth, product, or manufacture of Canada; or




(ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in Canada into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.


(c)  The Contractor shall deliver under this contract only domestic end products unless, in its offer, it specified delivery of qualifying country, Canadian, or other foreign end products in the Buy American Act—North American Free Trade Agreement[s] Implementation Act—Balance of Payments Program Certificate provision of the solicitation.  If the Contractor certified in its offer that it will deliver a qualifying country end product or a Canadian end product, the Contractor shall deliver a qualifying country end product, a Canadian end product, or, at the Contractor’s option, a domestic end product.

* * * * *
252.225-7045  Balance of Payments Program—Construction Material Under Trade Agreements.
As prescribed in 225.7503(b), use the following clause:

BALANCE OF PAYMENTS PROGRAM--CONSTRUCTION MATERIAL UNDER TRADE AGREEMENTS (APR 2002-[JAN 2004])

(a)  Definitions.  As used in this clause—
* * * * *
"North American Free Trade Agreement (NAFTA) country" means Canada[, Chile,] or Mexico[, or Singapore].

"North American Free Trade Agreement (NAFTA) country construction material" means a construction material that—
(1)  Is wholly the growth, product, or manufacture of a NAFTA [Free Trade Agreement] country; or

(2)  In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in a NAFTA [Free Trade Agreement] country into a new and different construction material distinct from the material from which it was transformed.

* * * * *

(b)  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  In addition, the Contracting Officer has determined that the Trade Agreements Act and the North American Free Trade Agreement[s] (NAFTA) apply to this acquisition.  Therefore, the Buy American Act and Balance of Payments Program restrictions are waived for designated country and NAFTA [Free Trade Agreement] country construction materials.

(c)  The Contractor shall use only domestic, designated country, or NAFTA [Free Trade Agreement] country construction material in performing this contract, except for—
(1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or

(2)  The construction material or components listed by the Government as follows:

__________________________________________________________________________
[Contracting Officer to list applicable excepted materials or indicate "none"]
[(d)  United States law will apply to resolve any claim of breach of this 
contract.]

(End of clause)

ALTERNATE I (APR 2002[JAN 2004]).  As prescribed in 225.7503(b), delete the definitions of "North American Free Trade Agreement country" and "North American Free Trade Agreement country construction material" from the definitions in paragraph (a) of the basic clause[, add the following definition of “Chilean construction material” to paragraph (a) of the basic clause,] and substitute the following paragraphs (b) and (c) for paragraphs (b) and (c) of the basic clause:
["Chilean construction material" means a construction material that— 

  (1)  Is wholly the growth, product, or manufacture of Chile; or 

  (2)  In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in Chile into a new and different construction material distinct from the materials from which it was transformed.] 

(b)  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  In addition, the Contracting Officer has determined that the Trade Agreements Act[, the Chile Free Trade Agreement, and the Singapore Free Trade Agreement] applies[y] to this acquisition.  Therefore, the Balance of Payments Program restrictions are waived for designated country [and Chilean] construction material.

(c)  The Contractor shall use only domestic[,] or designated country[, or Chilean] construction material in performing this contract, except for—
(1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or

(2)  The construction material or components listed by the Government as follows:

__________________________________________________________________________
[Contracting Officer to list applicable excepted materials or indicate "none"]
* * * * *
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