DFARS Case 2003-D087
Contractor Personnel Supporting a Force Deployed Outside the United States
Questions and Answers
What is the purpose of this rule?

The purpose of this rule is to provide policy and a contract clause to uniformly address situations that require contractor personnel to provide support in the theater of operations to U.S. military forces deployed outside the United States in contingency operations, humanitarian or peacekeeping operations, or other major military operations or exercises designated by the combatant commander.
When does this final rule become effective and to whom does it apply?  
The final rule becomes effective on June 6, 2005.  It will apply to solicitations issued by the military departments or defense agencies on or after the effective date.  Contractors are responsible to flow down the requirements of the contract clause to subcontractors that require subcontractor personnel to provide support in the theater of operations. 

How does this rule affect contracts already in existence for work being performed, e.g., in Iraq?
In accordance with FAR conventions (see FAR 1.108(c)(3)), contracting officers may, at their discretion, modify any existing contract to include the clause, with appropriate consideration.  However, this rule only applies to contractor employees that are providing support to U.S. military forces in the theater of operations.  It does not apply to contracts for the reconstruction of Iraq.  
How does the rule address concerns recently raised by some, particularly the media, about holding contractors responsible for their actions in Iraq?
This rule holds contractors responsible for ensuring that their employees comply with applicable U.S. and host nation laws and regulations as well as the principles of international law. 
How does the final rule address changes and equitable adjustment?

The paragraphs in the proposed rule that address changes in general (para. p) and changes in emergencies (para. q) have been replaced with a single paragraph that invokes the Changes clause of the contract to cover changes in Government-furnished facilities, equipment, material, services, or site.  Existing procurement laws and regulations provide sufficient remedies for equitable adjustment.

Does the final rule allow contractor personnel to carry and use weapons?

If the contractor requests that its personnel performing in the theater of operations be authorized to carry weapons, the combatant commander will determine whether to grant that authorization.  The rule cautions that contractor personnel are not combatants and must not undertake any role that would jeopardize that status.

What about contracts for security guard services?  Would the combatant commander have to approve those, since they would involve the carrying of weapons? 

Yes.

How does this rule address the Military Extraterritorial Jurisdiction Act?
This rule does not specifically address the Military Extraterritorial Jurisdiction Act, other than requiring compliance with applicable U.S. laws.

 

Why isn't the rule more specific about what laws and regulations apply?
The rule was designed to provide guidance for all contracts.  It would be difficult, if not impossible, to identify in advance of any particular contract the applicable laws and regulations for every situation.  For example, applicable laws will depend on the country in which performance is to occur and the nature of the services or supplies to be provided.  The rule reminds contractors that they are responsible for identifying which laws and regulations apply to a particular contract and for ensuring that their employees comply with these laws and regulations.
How does the rule apply to host nation and third country national contractor personnel?
The clause specifies the restrictions on its application to host nation and third country national contractor personnel.  Some requirements clearly do not apply to these personnel.  For example, if a U.S. law is not applicable to host nation or third country national contractor personnel, compliance is not required.
What are some of the other differences between the final rule and the proposed rule that was published on March 23, 2004, in the Federal Register (69 FR 13500)?

· The definition of “combatant commander” no longer includes subordinate commanders given authority by the combatant commander.

· Government-provided support and pre-deployment requirements must be specified in the contract, not just in the operation orders of the combatant commander. 
· The Combatant Commander will develop a security plan to provide protection, through military means, of Contractor personnel engaged in the theater of operations unless the terms of the contract place the responsibility with another party.  
· Resuscitative care is authorized, but the Contractor shall ensure that the Government is reimbursed for any costs associated with such treatment.  
· The Government will provide, at no cost to the Contractor, any theater-specific immunizations and/or medications not available to the general public.

· The clause cites the DoD directives that contain country and theater clearance requirements for personnel.

· Deploying contractor personnel must also process through a Joint Reception Center upon arrival at the deployed location.

· If authorized to wear military clothing, contractor personnel must wear distinctive insignia or other distinctive identification, in order to be distinguishable from military personnel.

· The Contractor must coordinate the local purchase of scarce goods and services.

· The Contractor must provide notification to next-of-kin in certain circumstances, but the Contractor may decide whether in-person notification is appropriate.

· Mortuary affairs will be handled in accordance with DoD Directive 1300.22, Mortuary Affairs Policy.

· The requirement regarding contractor responsibility for issues dealing with exclusions in an employee’s personal insurance policy has been deleted from the contract clause.

DoD is also working on a DoD directive and instruction that address contractor personnel accompanying the force.  How will this clause work with those documents?

This clause implements the anticipated policy and procedures of the directive and instruction and focuses on the contractual issues associated with contractor personnel who provide support in the theater of operations to U.S. military forces deployed outside the United States in contingency operations, humanitarian or peacekeeping operations, or other military operations or exercises designated by the combatant commander.  The directive and instruction, when published, will provide the policy basis for the DFARS clause, doctrine changes, and overarching implementation of a number of various areas associated with contingency contactor personnel.  The DFARS clause will be reviewed at that time to ensure consistency with the final DoD directive and instruction.
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