Cargo Preference—Subcontracts for Commercial Items

DFARS Case 98-D014

Final rule

PART 212—ACQUISITION OF COMMERCIAL ITEMS 

* * * * *

212.504  Applicability of certain laws to subcontracts for the acquisition of commercial items.

  (a)  The following laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components:

* * * * *

                 (xxii) Effective May 1, 1996:  10 U.S.C. 2631, Transportation of Supplies by 

                            Sea [(except as provided in the clause at 252.247-7023, 



    Transportation of Supplies by Sea)].

* * * * *

PART 244—SUBCONTRACTING POLICIES AND PROCEDURES

* * * * *

244.403  Contract clause.

Use the clause at 252.244-7000, Subcontracts for Commercial Items and Commercial Components (DoD Contracts), in solicitations and contracts for supplies or services other than commercial items, that contain [any of] the [following] clause[s:] at 


252.225-7014,  Preference for Domestic Specialty Metals, Alternate I.


[252.247-7023  Transportation of Supplies by Sea.


252.247-7024  Notification of Transportation of Supplies by Sea.]

* * * * *

PART 247—TRANSPORTATION

* * * * *

247.572-1  Ocean transportation incidental to a contract for supplies, 

services, or construction.

  (a)  This subsection applies when ocean transportation is not the purpose of the contract.  However, effective May 1, 1996, this subsection does not apply to subcontracts for the acquisition of commercial items or commercial components (see 212.504(a)(xxii)). 

* * * *

247.573  Solicitation provision and contract clauses.

* * * * *

  (b) [(1)]  Use the clause at 252.247-7023, Transportation of Supplies by Sea, in all solicitations and resultant contracts, except—

         (1[i]) Those for direct purchase of ocean transportation services; or

          (2[ii])  Those with an anticipated value at or below the simplified acquisition 

                      threshold.
    [(2)  Use the clause with its Alternate I in other than construction contracts, if any of the supplies to be transported are commercial items that are shipped in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations.

    (3)  Use the clause with its Alternate II in other than construction contracts, if any of the supplies to be transported are commercial items that are commissary or exchange cargoes transported outside of the Defense Transportation System in accordance with 10 U.S.C. 2643.]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

  As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (SEP 1999[MAR 2000])

(a)  The Contractor agrees to comply with the Defense Federal Acquisition Regulation Supplement (DFARS) clause 252.247-7023, Transportation of Supplies by Sea, which is included in this contract by reference to implement 10 U.S.C. 2631.

(b[a])  The Contractor agrees to comply with any clause that is checked on the following list of DFARS clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

* * * * *

[_____252.247-7023   Transportation of Supplies by Sea (___ Alternate I) 

           (___Alternate II) (10 U.S.C. 2631).]

______252.247-7024   Notification of Transportation of Supplies by Sea (10 U.S.C. 


 2631).

(c[b])  In addition to the clauses listed in paragraph (e) of the Contract Terms and Conditions Required to Implement Statutes or Executive Orders—Commercial Items clause of this contract [(Federal Acquisition Regulation 52.212-5)], the Contractor shall include the terms of the following clause[s], if applicable, in subcontracts for commercial items or commercial components, awarded at any tier under this contract:

* * * * *

     [252.247-7023 Transportation of Supplies by Sea (10 U.S.C. 2631).

     252.247-7024  Notification of Transportation of Supplies by Sea (10 U.S.C. 


                2631).]

* * * * *

252.244-7000  Subcontracts for Commercial Items and Commercial Components (DoD Contracts).

  As prescribed in 244.403, use the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL COMPONENTS (DOD CONTRACTS) (FEB 1997[MAR 2000])
In addition to the clauses listed in paragraph (c) of the Subcontracts for Commercial Items and Commercial Components clause of this contract [(Federal Acquisition Regulation 52.244-6)], the Contractor shall include the terms of the following clause[s], if applicable, in subcontracts for commercial items or commercial components, awarded at any tier under this contract:

* * * * *

     [252.247-7023 Transportation of Supplies by Sea (10 U.S.C. 2631)

     252.247-7024  Notification of Transportation of Supplies by Sea (10 U.S.C. 2631)]

* * * * *
252.247-7023  Transportation of Supplies by Sea.

  As prescribed in 247.573(b)[(1)], use the following clause:

  TRANSPORTATION OF SUPPLIES BY SEA (NOV 1995[MAR 2000])

  (a)  Definitions.  As used in this clause-

* * * * *


(5)  “Subcontractor” means a supplier, materialman, distributor, or vendor at any level below the prime contractor whose contractual obligation to perform results from, or is conditioned upon, award of the prime contract and who is performing any part of the work or other requirement of the prime contract.  However, effective May 1, 1996, the term does not include a supplier, materialman, distributor, or vendor of commercial items or commercial components.
* * * * *

 [(b)(1)  The Contractor shall use U.S.-flag vessels when transporting any supplies by sea under this contract.  

    (2)  A subcontractor transporting supplies by sea under this contract shall use U.S.-flag vessels if—


(i)  This contract is a construction contract; or


(ii)  The supplies being transported are—



(A)  Noncommercial items; or



(B)  Commercial items that—




(1)  The Contractor is reselling or distributing to the Government without adding value (generally, the Contractor does not add value to items that it subcontracts for f.o.b. destination shipment);




(2)  Are shipped in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations; or




(3)  Are commissary or exchange cargoes transported outside of the Defense Transportation System in accordance with 10 U.S.C. 2643.]

    (b[c])  The Contractor shall employ U.S.-flag vessels in the transportation by sea of any supplies to be furnished in the performance of this contract.   The Contractor and its subcontractors may request that the Contracting Officer authorize shipment in foreign-flag vessels, or designate available U.S.-flag vessels, if the Contractor or a subcontractor believes that—

* * * * *

  (c[d]) * * *

  (d[e]) * * *

  (e[f]) * * *

  (f[g]) * * *
  (g[h])  The Contractor shall include this clause, including this paragraph (g[h])[,] in all subcontracts under this contract, which [that—


(1)  E]exceed the simplified acquisition threshold in Part 13[2] of the Federal Acquisition Regulation[; and


(2)  Are for a type of supplies described in paragraph (b)(2) of this clause].

(End of clause)

[ALTERNATE I  (MAR 2000).

As prescribed in 247.573(b)(2),  substitute the following paragraph (b) for paragraph (b) of the basic clause:

(b)(1)  The Contractor shall use U.S.-flag vessels when transporting any supplies by sea under this contract.  

    (2)  A subcontractor transporting supplies by sea under this contract shall use U.S.-flag vessels if the supplies being transported are—


(i)  Noncommercial items; or


(ii)  Commercial items that—



(A)  The Contractor is reselling or distributing to the Government without adding value (generally, the Contractor does not add value to items that it subcontracts for f.o.b. destination shipment);



(B)  Are shipped in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations (Note: This contract requires shipment of commercial items in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations); or



(C)  Are commissary or exchange cargoes transported outside of the Defense Transportation System in accordance with 10 U.S.C. 2643.

ALTERNATE II (MAR 2000).

As prescribed in 247.573(b)(3), substitute the following paragraph (b) for paragraph (b) of the basic clause:

  (b)(1)  The Contractor shall use U.S.-flag vessels when transporting any supplies by sea under this contract.  

    (2)  A subcontractor transporting supplies by sea under this contract shall use U.S.-flag vessels if the supplies being transported are—


(i)  Noncommercial items; or


(ii)  Commercial items that—



(A)  The Contractor is reselling or distributing to the Government without adding value (generally, the Contractor does not add value to items that it subcontracts for f.o.b. destination shipment);



(B)  Are shipped in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations; or



(C)  Are commissary or exchange cargoes transported outside of the Defense Transportation System in accordance with 10 U.S.C. 2643  (Note: This contract requires transportation of commissary or exchange cargoes outside of the Defense Transportation System in accordance with 10 U.S.C. 2643).]

252.247-7024  Notification of Transportation of Supplies By Sea.

  As prescribed in 247.573(c), use the following clause:

NOTIFICATION OF TRANSPORTATION OF SUPPLIES BY SEA 

(NOV 1995[MAR 2000])

* * * * *

  (b)  The Contractor shall include this clause, including this paragraph (b), revised as necessary to reflect the relationship of the contracting parties, in all subcontracts hereunder, except (effective May 1, 1996) subcontracts for the acquisition of commercial items or components.[— 


(1)  In all subcontracts under this contract, if this contract is a construction contract; or


(2)  If this contract is not a construction contract, in all subcontracts under this contract that are for—



(i)  Noncommercial items; or



(ii)  Commercial items that—




(A)  The Contractor is reselling or distributing to the Government without adding value (generally, the Contractor does not add value to items that it subcontracts for f.o.b. destination shipment);




(B)  Are shipped in direct support of U.S. military contingency operations, exercises, or forces deployed in humanitarian or peacekeeping operations; or




(C)  Are commissary or exchange cargoes transported outside of the Defense Transportation System in accordance with 10 U.S.C. 2643.]


(End of clause)

* * * * *
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