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PART 202 – DEFINITIONS OF WORDS AND TERMS
* * * * *


SUBPART 202.1—DEFINITIONS
* * * * *

202.101  Definitions.

* * * * *
[“Organizational conflict of interest” means a situation in which, with reference to a particular acquisition—

     (1)  An offeror, or any of its prospective subcontractors, by virtue of its past or present performance of another Government contract, grant, cooperative agreement, or other transaction—
(i)  Had access to non-public information that may provide it an unfair advantage in competing for some or all of the proposed effort; or
(ii)  Was in a position to set the ground rules, and thereby affect the competition, for the proposed acquisition; or

     (2)  The contract awardee or any of its subcontractors—
(i)  Will have access to non-public information that may provide it an unfair competitive advantage in a later competition for a Government contract;
(ii)  May, from the perspective of a reasonable person with knowledge of the relevant facts, be unable to render impartial advice or judgments to the Government; or 
(iii)  Will be in a position to influence a future competition, whether intentionally or not, in its own favor.]
* * * * *

PART 203—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

[203.000  Scope of part. 
  This part prescribes policies and procedures for avoiding improper business practices and conflicts of interest and for dealing with their occurrence.  It implements 41 U.S.C. 405b.]

* * * * *

[SUBPART 203.12—ORGANIZATIONAL CONFLICTS OF INTEREST
203.1200  Scope of subpart.
This subpart—

(1)  Prescribes general rules and procedures for identifying, evaluating, and resolving organizational conflicts of interest (as defined in 202.101); and

(2)  Implements section 207 of the Weapons System Acquisition Reform Act of 2009 (Pub. L. 111-23). 

203.1201  Definitions.  As used in this subpart—

“Contractor” means a party to a Government contract other than the Government and includes the total contractor organization, including not only the business unit or segment that signs the contract.  It also includes all subsidiaries and affiliates.

“Firewall” means a combination of procedures and physical security arrangements intended to restrict the flow of information either within an organization or between organizations.

“Resolve” means to implement an acquisition approach that will enable the Government to acquire the required goods or services while adequately addressing any organizational conflict of interest.

203.1202  Applicability. 

(a)  This subpart—

  (1)  Applies to contracts (including task or delivery orders) and modifications to contracts with both profit and nonprofit organizations, including nonprofit organizations created largely or wholly with Government funds;  

  (2)  Does not apply to the acquisition of commercially available off-the-shelf items, but does apply to acquisitions of other commercial items (see 212.301(f)(xiv)); 

(b)  Although this subpart applies to every type of acquisition, organizational conflicts of interest are more likely to arise in contracts involving—

(1)  Pre-solicitation acquisition support services; 

(2)  Other support services;

(3)  Advisory and assistance services; or

     (4)  Contractor access to non-public information. 

203.1203  Policy.

(a)  Organizational conflicts of interest can impair—

   (1)  The Government’s ability to acquire supplies and services that are the best value to the Government.  For example:

     (i)  A contractor with an organizational conflict of interest may influence the Government to pursue an acquisition outcome that is more compatible with the contractor’s interests than with the Government’s interests.  

  
(ii)  A contractor that properly had access to non-public information while performing under a Government contract, grant, cooperative agreement, or other transaction may be able unfairly to use the non-public information to its advantage to win award of a future contract.

   (2)  The public trust.  The Government must avoid the appearance of impropriety which taints the public view of the acquisition system.  Organizational conflicts of interest, by their mere appearance, call into question the integrity and fairness of the competitive procurement process.  This concern exists regardless of whether any individual contractor employee or contractor organization ever actually renders biased advice or benefits from an unfair competitive advantage.  

(b)  The vast preponderance of contracting done within DoD is done free of actual or potential conflict of interest.  However, there are circumstances under which potential or actual conflict of interest could exist.  In those instances, it is the Government’s policy to protect its interests by identifying and resolving organizational conflicts of interest.  To that end, in every acquisition in which the contracting officer determines that contractor performance of the contemplated work may give rise to one or more organizational conflicts of interest, the contracting activity shall ensure that—
   (1)  Offerors are required to disclose facts bearing on the possible existence of organizational conflicts of interest both prior to contract award and on a continuing basis during contract performance; 

   (2)  All identified organizational conflicts of interest are either resolved or waived prior to the award of a contract (including individual task or delivery orders); and,

   (3)  The contract establishes a process by which the parties will resolve any organizational conflicts of interest that arise during contract performance. 
(c)  Except as may be otherwise prohibited within this regulation, it is DoD policy that, generally, the preferred method to resolve an organizational conflict of interest is mitigation (see 203.1205-1). It is recognized, however, that mitigation may not be advisable in every instance. In accordance with 203.1205-1(c), in those cases where the contracting officer determines that mitigation is not likely to be effective and the conflict of interest cannot otherwise be resolved, the contracting officer shall select another offeror or request a waiver in accordance with 203.1205-4.  

(d) See 203.1270 for additional requirements that apply to major defense acquisition programs.

203.1204  Types of organizational conflicts of interest. 

There are three types of organizational conflicts of interest.  

(a) “Impaired objectivity” organizational conflicts of interest exist when a contractor’s judgment and objectivity in performing tasks for the Government might be impaired because the substance of the contractor’s performance has the potential to affect other of its activities and interests. 

(1) Such conflicts generally involve two elements– 
  
(i)  The contractor is performing tasks that involve the use of subjective judgment or giving advice; and 
 
(ii)  The contractor has a financial or economic interest that could be affected by the outcome of its performance.

(2)  Examples of an organizational conflict of interest of this type may arise when—

(i)  The contractor (or one of its subcontractors) is required to evaluate products or services it or its affiliates provide or to evaluate the products or services of a competitor or a competitor of an affiliate; or

(ii)  A contractor will provide the Government technical or policy advice that could affect its other business interests, to include its interests beyond those related to Government acquisitions.
(b)  “Unfair access to non-public information” organizational conflicts of interest arise when a contractor has access to non-public information as part of its performance of a Government contract, grant, cooperative agreement, or other transaction and that non-public information may provide the contractor an unfair competitive advantage in a later competition for a Government contract.

    (1)  Examples of an organizational conflict of interest of this type arises may arise when a support contractor in a program office has access to proprietary information or non-public source selection information which could provide the contractor with an unfair competitive advantage in future competitions. 

    (2)  The test for determining whether a contractor’s access to non-public information requires resolution is—
 
(i) Whether the non-public information will be available to potential offerors;
 
(ii)  Whether the non-public information would be competitively useful in responding to a solicitation; and 
 
(iii) Whether the advantage afforded to the contractor by its access to the non-public information is unfair.  
    (3)  Not all competitive advantage is unfair.  
 
(i)  The natural competitive advantage of an incumbent contractor or an offeror that has performed similar requirements in the past, does not by itself constitute an unfair competitive advantage.   

 
(ii)  When a contractor develops or designs a product, that contractor frequently is in a position to produce the product more quickly, efficiently, and knowledgeably than firms that did not participate in its development.  In many instances, the Government may have contracted for and financed the development.  Because timeliness, efficiency, quality, and continuity are all important to the Government when it comes to the production process, development contractors have an inherent advantage when it comes to competing for follow-on production contracts.  However, while the development contractor has a competitive advantage, it is an unavoidable advantage that is not considered unfair; hence, agencies should not prohibit development contractors from receiving award of follow-on production contracts merely because they have a competitive advantage. 

(c)  “Biased ground rules” organizational conflicts of interest may arise when a contractor, in performing under one Government contract, is in a position to set the ground rules for another Government acquisition.  For example, this type of conflict may arise when, as part of its performance of a Government contract, an offeror will participate in preparing the statement of work or specifications, establishing source selection criteria, or otherwise influencing the ground rules of a future acquisition for which the contractor may compete.    
203.1205  Contracting officer responsibilities. 
203.1205-1  General.

(a)  The contracting officer shall assess early in the acquisition process whether contractor performance of the contemplated work is likely to create any organizational conflicts of interest (see 203.1205-2) and shall then resolve, prior to contract award, any organizational conflicts of interest identified (see 203.1205-3). 

(b)  The contracting officer shall exercise common sense, good judgment, and sound discretion—

    (1)   In deciding whether an acquisition will give rise to any organizational conflicts of interest; and 
    (2)  In developing an appropriate means for resolving any such conflicts. 

(c)(1)  The contracting officer shall give preference to the use of mitigation to resolve an organizational conflict of interest. 

(2)  If the contracting officer determines, after consultation with agency legal counsel, that the otherwise successful offeror is unable to mitigate an organizational conflict of interest effectively, then the contracting  officer, taking into account both the instant contract and longer term Government needs, shall use another approach to resolve the organizational conflict of interest, select another offeror, or request a waiver.  

(3)  For any acquisition that exceeds $1 billion, the contracting officer shall brief the senior procurement executive before determining whether an offeror’s mitigation plan is unacceptable.

203.1205-2  Identification of organizational conflicts of interest. 

(a)  The nature of the work to be performed determines whether a potential for a conflict of interest exists; the financial interests and other activities of the offeror/contractor determine whether an actual conflict requiring resolution exists.   Therefore, the contracting officer shall particularly consider organizational conflicts of interest during preparation of the solicitation and evaluation of the offers.      

(b)  Solicitation.  The contracting officer shall review the nature of the work to be performed to determine whether performance by a contractor could result in an organizational conflict of interest (see 203.1202(b)).  

    (1)  The contracting officer should obtain the assistance of the program office, appropriate technical specialists, and legal counsel in identifying potential for organizational conflicts of interest.  

    (2)  In addition, the contracting officer shall require the program office or the requiring activity to identify any contractor(s) that participated in preparation of the statement of work or other requirements documents, including cost or budget estimates.

    (3)  If the contracting officer determines that contractor performance of the contemplated work does not have the potential to create any organizational conflicts of interest, the contracting officer shall document in the contract file the rationale supporting the decision. 

    (4)  If the contracting officer determines that contractor performance of the contemplated work has the potential to to create an organizational conflict of interest, then the contracting officer shall include a provision and clause as prescribed in 203.1206.  

(c)  Evaluation of offers.  
    (1)  Information from offerors.  The contracting officer shall use information provided by the offerors (see 252.203-70XX, Notice of Potential Organizational Conflict of Interest) to identify organizational conflicts of interest. However, the contracting officer should not rely solely on this contractor-provided information when determining whether an actual organizational conflict of interest will exist upon award.

    (2)  Other sources of information.  The contracting officer should seek readily available information about the financial interests of the offerors from within the Government or from other sources to determine whether an organizational conflict of interest will exist upon award. 

    
(i)  Government sources.  Government sources include the files and the knowledge of personnel within— 
 

(A)  The contracting office;
 

(B)  Other contracting offices; and
 

(C)  The cognizant contract administration, finance, and audit activities.  


(ii)  Non-Government sources.  Non-Government sources include— 
 

(A)  Offeror’s website;
 

(B)  Credit rating services; 
 

(C)  Trade and financial journals; and 
 

(D)  Business directories and registers.

   (3)   In competitive acquisitions, whether by sealed bid or negotiation, the contracting officer shall communicate to an offeror any issues or concerns raised by the offeror’s proposed organizational conflict of interest resolution plan and provide the offeror an opportunity to craft an acceptable solution. If resolution of an organizational conflict of interest is an evaluation criterion, the evaluation methodology shall be on an acceptable/non-acceptable basis.  .  
203.1205-3  Resolution of organizational conflicts of interest.

Organizational conflicts of interest may be resolved by avoidance, limitation on future contracting, or mitigation.  In some circumstances, a combination of resolution methods may be appropriate.   

(a) Avoidance.  Avoidance consists of Government action on one acquisition that is intended to prevent organizational conflicts of interest from arising in future acquisitions.  Use of this technique is appropriate when, because of the nature of the work contemplated in the initial acquisition, the contractor for the initial acquisition would have access to non-public information or would be in a position to influence the ground rules for a future acquisition.  In order to remain eligible for the future acquisition, a contractor will avoid, or be prohibited from, submitting an offer for the initial acquisition.  In order to successfully implement an avoidance strategy, the contracting officer should work with the program office or requiring activity early in the acquisition process.  Methods of avoiding future organizational conflicts of interest include, but are not limited to, the following examples:

    (1)  Excluding an offeror or class of offerors from proposing to perform the work that could create an organizational conflict of interest on a future contract (e.g., excluding offerors that have a production capability for the future contract from being eligible to develop the specifications or statement of work).  The use of an avoidance approach that prohibits a class of contractors or a list of specific contractors from participating in an acquisition has the potential to substantially reduce competition and reduce the Government’s potential to consider sources that may offer a best-value solution.  Therefore, this approach should be used only if the contracting officer has determined that no less restrictive forms of resolution will adequately protect the Government’s interest.  This determination must be documented in the contract file.

    (2)  Drafting the statement of work to exclude tasks that require contractors to utilize subjective judgment.  Tasks requiring subjective judgment, which involves the exercise of independent judgment, include—

   (i) Making recommendations; 

   (ii)  Providing analysis, evaluation, planning, or studies; and   

 



(iii)  Preparing statements of work or other requirements and solicitation documents.  

    (3)  Structuring the contract requirements so that contractors can perform the work without access to non-public information to the extent feasible. 

(b)  Limitation on future contracting (neutralization).  
    (1)  A limitation on future contracting allows a contractor to perform on the instant contract but precludes the contractor from submitting offers for future contracts where the contractor could obtain an unfair advantage in competing for award.  The limitation on future contracting effectively “neutralizes” the organizational conflict of interest.

    (2)  Limitations on future contracting shall be restricted to a fixed term of reasonable duration that is sufficient to neutralize the organizational conflict of interest.  The restriction shall end on a specific date or upon the occurrence of an identifiable event. 

(c)  Mitigation.  Mitigation is any action taken to minimize an organizational conflict of interest to an acceptable level.  Mitigation may require Government action, contractor action, or a combination of both.  A Government-approved mitigation plan, reflecting the actions a contractor has agreed to take to mitigate a conflict, shall be incorporated into the contract.  Ways of acceptably mitigating organizational conflicts of interest include, but are not limited to, the following:
    (1)  Using a firewall.  (i)  A firewall by itself, without any additional mitigation actions, is appropriate to resolve only “unfair access to non-public information” organizational conflicts of interest (but see paragraph (c)(3) of this subsection).  

(ii)  A firewall—

(A)  May include an agreement to limit reassignment of contractor employees who have access to non-public information; and  

(B)  May also apply to the reporting chain within a company to ensure that an employee’s supervisor is not in a position to exercise inappropriate influence on another acquisition.  

    (2)  Disseminating previously non-public information to all offerors.  This technique involves the Government disclosing to all offerors the competitively useful, non-public information previously accessed by the conflicted contractor in order to remove the unfair competitive advantage.  This technique is appropriate only to resolve “unfair access to non-public information” conflicts and should be used only after the contracting officer has carefully investigated and reasonably determined the extent and type of non-public information to which the conflicted contractor had access.   

    (3)  Requiring a subcontractor or team member that is conflict free to perform the conflicted portion of the work on the instant contract.  This technique will not be effective unless it is utilized in conjunction with a firewall around the contractor or conflicted team member.  This technique may be used to resolve any types of organizational conflict of interest. 

203.1205-4  Waiver.

(a)  Authority.  (1) The agency head may waive the requirement to resolve an organizational conflict of interest in a particular acquisition only if the agency head determines that resolution of the organizational conflict of interest is either not feasible or is not in the best interest of the Government.

 (2)  The agency head shall not delegate this waiver authority below the head of a contracting activity. 

(b)  Any waiver shall–
 
(1)  Be in writing; 
 
(2)  Cover just one contract action; 
 
(3)  Describe the extent of the conflict;
 
(4)  Explain why it is not feasible or not in the best interest of the Government to resolve the organizational conflict of interest; and 
 
(5)  Be approved by the appropriate official.  

(c)  Use of waivers.  

(1)  Agencies shall resolve conflicts to the extent feasible before granting a waiver for any remaining conflicts.  

(2)  Circumstances when waivers are appropriate include, but are not limited to, the following examples:

(i)  A “limited time” waiver is necessary to allow a contractor time to divest itself of conflicting businesses or contracts and the contractor agrees to stringent mitigation measures in the interim.

(ii)  A waiver is necessary in order for the  agency to obtain a particular expertise.

(3)  Waivers shall not be used in competitive acquisitions unless the solicitation specifically informs offerors that the Government reserves the right to waive the requirement to resolve organizational conflicts of interest (see 252.203-70XX(h)).

 (4)  The contracting officer shall include the waiver request and decision in the contract file.

203.1205-5  Award.  
(a)  Before withholding award from the apparent successful offeror based on conflict of interest considerations, the contracting officer shall—

     (1)  Notify the contractor in writing; 

(2)  Provide the reasons therefor; and 

(3)  Allow the contractor a reasonable opportunity to respond.

(b) Except as provided in paragraphs (c) and (d, the contracting officer shall award the contract to the apparent successful offeror only if all organizational conflicts of interest are resolved. 

(c)  If the contracting officer finds that it is in the best interest of the United States to award the contract notwithstanding a conflict of interest, a request for waiver shall be submitted in accordance with 203.1205-4.

(d)(1)  For task or delivery order contracts, it may not be possible for the contracting officer to identify all organizational conflict of interest issues at the time of award of the task or delivery order contract.  To the extent an organizational conflict of interest can be identified at the time of task or delivery order contract award, the contracting officer shall include a resolution plan (mitigation plan or limitation on future contracting) in the basic contract.

   (2)  The contracting officer shall consider organizational conflicts of interest at the time of issuance of each order.  If a resolution plan is in the basic task or delivery order contract at the time of its award, the contracting officer may need to appropriately tailor the resolution when issuing an order.  For example, appropriate tailoring could include—




(i)  Establishment of a reasonable time limitation on future contracting;




(ii)  Description of the arrangement where a team member without the conflict performs the effort;




(iii)  Description of the nature of the limitation on reassignments of a firewall; or




(iv)  Identification of the resolution method most appropriate for the order;

   (3)  For multiple-award task or delivery order contracts against which other agencies may place orders and for GSA Schedules, the contracting officer for the ordering agency may determine that an organizational conflict of interest precludes award of an order unless a Government-approved mitigation plan is incorporated into the order.  The contracting officer placing the order is responsible for administering the plan. 

203.1206  Solicitation provision and contract clauses.  

(a)  The contracting officer shall include a solicitation provision substantially the same as 252.203-70XX, Notice of Potential Organizational Conflict of Interest, upon determining that contractor performance of the work may give rise to organizational conflicts of interest.  

    (1)  The contracting officer should fill in paragraph (c) of the provision when the Government has taken action prior to release of the solicitation to address or resolve potential organizational conflicts of interest.   
    (2)  If the contracting officer has decided on an approach for resolving organizational conflicts of interest prior to release of the solicitation, the contracting officer may include information regarding the type of resolution the contracting officer believes will be necessary to resolve the conflict.  For example, the contracting officer may determine in advance that a limitation on future contracting is the most appropriate method for resolving the conflicts.  

    (3)  The representation in this provision is not in the Online Representations and Certifications Application (ORCA) database.  

(b)(1)  The contracting officer shall include in solicitations and contracts a clause substantially the same as 252.203-70YY,  Resolution of Organizational Conflicts of Interest, when the contract may involve an organizational conflict of interest that can be resolved by an acceptable contractor-submitted mitigation plan prior to contract award. 
    (2)  The contracting officer shall consider whether the mitigation plan should include a limitation on reassignments of personnel with unfair access to non-public information.  The contracting officer and the contractor shall agree upon a reasonable period of time for the restriction on reassignments.  In the case of access to non-public pre-solicitation information, a reasonable period of time is after contract award and expiration of the protest period.

(c)  The contracting officer shall include in solicitations and contracts a clause substantially the same as 252.203-70YZ, Limitation on Future Contracting, when the resolution of the organizational conflict of interest will involve a limitation on future contracting.   

(1)  The contracting officer shall fill in the nature of the limitation on future contractor activities in paragraph (b) of the clause.


(2)  The contracting officer may modify the duration of the limitation, but the duration shall be sufficient to neutralize any unfair competitive advantage or potential bias.

(d)  The contracting officer shall include in solicitation and contracts a clause substantially the same as 252.203-70ZZ, Disclosure of Organizational Conflict of Interest after Contract Award, when the solicitation includes the provision 252.203-70XX, Notice of Potential Organizational Conflict of Interest.
203.1270  Implementation of section 207 of the Weapons System Acquisition Reform Act of 2009 (Pub. L. 111-23).
203.1270-1  Definitions.
As used in this section—

“Lead system integrator” is defined in the clause at 252.209-7007, Prohibited Financial Interests for Lead System Integrators.

“Major defense acquisition program” is defined in 10 U.S.C. 2430.

“Major subcontractor” is defined in the clause at 52.203-70WW, Organizational Conflict of Interest—Major Defense Acquisition Program.

“Systems engineering” means a combination of substantially all of the following activities:

  (1)  Determining specifications.
  (2)  Identifying and resolving interface problems.  

  (3)  Developing test requirements.
  (4)  Evaluating test data.
  (5)  Supervising design.
“Technical assistance” means a combination of substantially all of the following activities:

  (1)  Developing work statements.
  (2)  Determining parameters.
  (3)  Directing other contractors’ operations.
  (4)  Resolving technical controversies.

203.1270-2.  Applicability.

This section applies to major defense acquisition programs.

203.1270-3  Policy.

(a)  The Department of Defense must ensure that it obtains advice on major defense acquisition programs from sources that are objective and unbiased. 
(b)  Agencies shall obtain advice on systems architecture and systems engineering matters with respect to major defense acquisition programs from Federally Funded Research and Development Centers or other sources independent of the major defense acquisition program contractor. 
203.1270-4  Lead system integrators.  

  For limitations on contractors acting as lead systems integrators, see 209.570. 
203.1270-5  Identification of organizational conflicts of interest.

(a)  When evaluating organizational conflicts of interest for major defense acquisition programs, contracting officers shall consider—

  
  (1)  The ownership of business units performing systems engineering and technical assistance, professional services, or management support services to a major defense acquisition program by a contractor who simultaneously owns a business unit competing to perform as—



(i)  The prime contractor for the same major defense acquisition program; or




(ii)  The supplier of a major subsystem or component for the same major defense acquisition program; 

  
  (2)  The proposed award of a major subsystem by a prime contractor to business units or other affiliates of the same parent corporate entity, particularly the award of a subcontract for software integration or the development of a proprietary software system architecture; and 
  
  (3)  The performance by, or assistance of, contractors in technical evaluation.

(b)  See PGI 203.1270-5 for examples of organizational conflicts of interest that can arise in contracts for lead system integrators and the other specific areas of concern identified in paragraph (a) of this subsection.  
203.1270-6  Systems engineering and technical assistance contracts.

(a)  Except as provided in paragraph (b) of this subsection, a contract for the performance of systems engineering and technical assistance for a major defense acquisition program shall prohibit the contractor or any affiliate of the contractor from participating as a contractor or major subcontractor in the development or construction of a weapon system under such program. 
(b)  Paragraph (a) does not apply if the contracting officer determines that—

(1)  The performance is design and development work in accordance with FAR 9.505-2(a)(3), FAR 9.505-2(b)(3), or preparation of work statements in accordance with FAR 9.505-2(b)(1)(ii); or

(2)  The contractor is highly qualified with domain experience and expertise and the organizational conflict of interest will be adequately resolved in accordance with 203.1205-3.  
203.1270-7  Solicitation provision and contract clause.  In addition to the provisions and clause required by 203.1206—
(a)  Use the provision at 252.203-70VV, Notification of Prohibition Relating to Organizational Conflict of Interest—Major Defense Acquisition Program, if the solicitation includes the clause 252.203-70WW, Organizational Conflict of Interest—Major Defense Acquisition Program; and
(b)  Use the clause at 252.203-70WW, Organizational Conflict of Interest—Major Defense Acquisition Program, in solicitations and contracts for systems engineering and technical assistance for major defense acquisition programs, unless the contracting officer has determined that an exception at 203.1270-6(b) applies that does not require an Organizational Conflict of Interest Mitigation Plan.]
* * * * *
PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

* * * * *

(f)   * * *

[(xiv)  Except when acquiring commercially available off-the-shelf items, the contracting officer shall use the provision and clauses relating to Organizational Conflicts of Interest as prescribed at 203.1206 and 203.1270-7 when applicable.  The representation in this provision is not in the Online Representations and Certifications Application (ORCA) database.] 

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[252.203-70VV, Notice of Prohibition Relating to Organizational Conflict of Interest—Major Defense Acquisition Program.
As prescribed in 203.1270-7(a), use the following provision:

NOTICE OF PROHIBITION RELATING TO ORGANIZATIONAL CONFLICT OF INTEREST—MAJOR DEFENSE ACQUISITION PROGRAM (DATE)
(a)  Definitions.  “Major subcontractor” is defined in the clause at 52.201-WW, Organizational Conflict of Interest—Major Defense Acquisition Program.

(b)  This solicitation is for the performance of systems engineering and technical assistance for a major defense acquisition program.

(c)  Prohibition.  As required by paragraph (b)(3) of section 207 of the Weapons System Acquisition Reform Act of 2009 (Pub. L. 111-23), if awarded the contract, the contractor or any affiliate of the contractor is prohibited from participating as a prime contractor or a major subcontractor in the development or construction of a weapon system under the major defense acquisition program, unless the offeror submits, and the Government approves, an Organizational Conflict of Interest Mitigation Plan.
(d)  Request for an exception.  If the offeror requests an exception to the prohibition of paragraph (c) of this provision, then the offeror shall submit an Organizational Conflict of Interest Mitigation Plan with its offer for evaluation.  If the plan is acceptable, it will be incorporated into the resultant contract and paragraph (d) of the clause at 252.203-70WW will become applicable.







(End of provision)  
252.203-70WW, Organizational Conflict of Interest—Major Defense Acquisition Program.
As prescribed in 203.1270-7(b), use the following clause:

ORGANIZATIONAL CONFLICT OF INTEREST—

MAJOR DEFENSE ACQUISITION PROGRAM (DATE)

(a)  Definition.  “Major subcontractor,” as used in this clause, means a subcontractor that is awarded subcontracts totaling more than 10 percent of the value of the contract under which the subcontracts are awarded. 

(b)  This contract is for the performance of systems engineering and technical assistance for a major defense acquisition program.

(c)  Prohibition.  Except as provided in paragraph (d) of this clause, as required by paragraph (b)(3) of section 207 of the Weapons System Acquisition Reform Act of 2009 (Pub. L. 111-23), the Contractor or any affiliate of the Contractor is prohibited from participating as a prime contractor or major subcontractor in the development or construction of a weapon system under the major defense acquisition program.  
(d)  Organizational Conflict of Interest Mitigation Plan.  If the Contractor submitted an acceptable Organizational Conflict of Interest Mitigation Plan that has been incorporated into this contract, then paragraph (c) of this clause does not apply.  The Contractor shall comply with the Organizational Conflict of Interest Mitigation Plan.  Compliance with the Organizational Conflict of Interest is a material requirement of the contract.  Failure to comply may result in the Contractor or any affiliate of the Contractor being prohibited from participating as a contractor or major subcontractor in the development or construction of a weapon system under the program, in addition to any other remedies available to the Government for non-compliance with a material requirement of a contract. 







(End of clause) 

252.203-70XX  Notice of Potential Organizational Conflict of Interest.

As prescribed in 203.1206(a), insert a provision substantially the same as the following:

 NOTICE OF POTENTIAL ORGANIZATIONAL CONFLICT OF INTEREST (DATE)

(a)  Definitions.  As used in this provision—
“Organizational conflict of interest” means a situation in which, with reference to a particular acquisition—

     (1)  An offeror, or any of its prospective subcontractors, by virtue of its past or present performance of another Government contract, grant, cooperative agreement, or other transaction—

(i)  Had access to non-public information that may provide it an unfair advantage in competing for some or all of the proposed effort; or

(ii)  Was in a position to set the ground rules, and thereby affect the competition, for the proposed acquisition; or

     (2)  The contract awardee or any of its subcontractors—

(i)  Will have access to non-public information that may provide it an unfair competitive advantage in a later competition for a Government contract;

    (ii)  May, from the perspective of a reasonable person with knowledge of the relevant facts, be unable to render impartial advice or judgments to the Government; or 




 (iii)  Will be in a position to influence a future competition, whether intentionally or not, in its own favor.

  “Resolve” means to implement an acquisition approach that will enable the Government to acquire the required goods or services while adequately addressing any organizational conflict of interest.   

(b)  Notice.  The Contracting Officer has determined that the nature of the work to be performed in the contract resulting from this solicitation is such that it may give rise to organizational conflicts of interest (see subpart 203.12, Organizational Conflicts of Interest).   
(c)  Action already taken by Government to resolve organizational conflict of interest. ________________________________________________________________________[Contracting Officer to describe the steps the Government has taken to resolve the conflict(s) of interest, if any.]

(d)  Pre-proposal requirement.  Applying the principles of FAR subpart 203.12, the offeror shall assess whether there is an organizational conflict of interest associated with the offer it plans to submit.  Before preparing its offer, the offeror should inform the Contracting Officer of any potential conflicts of interest, including those involving contracts, grants, cooperative agreements, or other transactions with other Government organizations, in order that the Government may assess whether the conflicts will require resolution.    

(e)  Proposal requirements.  (1)  The offeror shall— 


(i)(A)  Disclose all relevant information regarding any organizational conflicts of interest; or   

          (B)  Represent, to the best of its knowledge and belief, that there will be no organizational conflict of interest; and

(ii)  Describe any other work performed on contracts, subcontracts, grants, cooperative agreements, or other transactions within the past five years that is associated with the offer it plans to submit.

    (2)  To the extent that either the offeror or the Government identifies any organizational conflicts of interest, the offeror shall explain the actions it intends to use to resolve such conflicts, e.g., by submitting a mitigation plan and/or accepting a limitation on future contracting.

     (3)  If the offeror’s proposed action to resolve an organizational conflict of interest is not acceptable, the Contracting Officer will notify the offeror in writing, providing the reasons why the proposed resolution is not considered acceptable and allowing the offeror a reasonable opportunity to respond before making a final decision on the organizational conflict of interest .

     (4)  The Contracting Officer has the sole authority to determine whether an organizational conflict of interest exists and to determine whether the organizational conflict of interest has been adequately resolved.  

(f)  Resultant contract.  (1)  If the offeror submits an organizational conflict of interest mitigation plan that the Contracting Officer approves, the resultant contract will include the Government-approved Mitigation Plan and a clause substantially the same as 252.203-70YY, Resolution of Organizational Conflicts of Interest.  


     (2)  If the resolution of the organizational conflicts of interest involves a limitation on future contracting, the resultant contract will include a clause substantially the same as 252.203-70YZ, Limitation on Future Contracting.   

(g)  Termination for default.  If the successful offeror was aware, or should have been aware, of an organizational conflict of interest before award of this contract and did not fully disclose that conflict to the Contracting Officer, the Government may terminate the contract for default.

(h)  Waiver.  The agency reserves the right to waive the requirement to resolve any organizational conflict of interest.                          

(End of provision)

252.203-70YY  Resolution of Organizational Conflicts of Interest. 

As prescribed in 203.1206(b)(1), insert a clause substantially the same as the following:  

RESOLUTION OF ORGANIZATIONAL CONFLICTS OF INTEREST

(DATE)

(a)  Definitions.  As used in this clause—
  “Contractor” means a party to a Government contract other than the Government and includes the total contractor organization, including not only the business unit or segment that signs the contract.  It also includes all subsidiaries and affiliates.

  “Organizational conflict of interest” means a situation in which, with reference to a particular acquisition—

     (1)  An offeror, or any of its prospective subcontractors, by virtue of its past or present performance of another Government contract, grant, cooperative agreement, or other transaction—

(i)  Had access to non-public information that may provide it an unfair advantage in competing for some or all of the proposed effort; or

(ii)  Was in a position to set the ground rules, and thereby affect the competition, for the proposed acquisition; or

     (2)  The contract awardee or any of its subcontractors—

(i)  Will have access to non-public information that may provide it an unfair competitive advantage in a later competition for a Government contract;

(ii)  May, from the perspective of a reasonable person with knowledge of the relevant facts, be unable to render impartial advice or judgments to the Government; or 

(iii)  Will be in a position to influence a future competition, whether intentionally or not, in its own favor. 

(b)  Mitigation plan.  (1)  The Government-approved Organizational Conflict of Interest Mitigation Plan (Mitigation Plan) and its obligations are hereby incorporated in the contract by reference.  

    (2)  The Contractor shall update the mitigation plan within 30 days of any changes to the legal construct of the organization, subcontractor changes, or significant management or ownership changes. 

(c)  Changes.  Either the Contractor or the Government may propose changes to the  Mitigation Plan.  Such changes are subject to the mutual agreement of the parties and will become effective only upon written approval of the revised Mitigation Plan by the Contracting Officer.

(d)  Noncompliance.  (1)  The Contractor shall report to the Contracting Officer any noncompliance with this clause or with the Mitigation Plan, whether by its own personnel or those of the Government or other contractors.  

    (2)  The report shall describe the noncompliance and the actions the Contractor has taken or proposes to take to mitigate and avoid repetition of the noncompliance. 

    (3)  After conducting such further inquiries and discussions as may be necessary, the Contracting Officer and the Contractor shall agree on appropriate corrective action, if any, or the Contracting Officer will direct corrective action, subject to the terms of this contract.

(e)  Subcontracts.  The Contractor shall include the substance of this clause, including this paragraph (e), in subcontracts where the work includes or may include tasks related to the organizational conflict of interest.  The terms “Contractor” and “Contracting Officer” shall be appropriately modified to reflect the change in parties and to preserve the Government’s rights.

                   (End of clause)

252.203-70YZ Limitation on Future Contracting. 

As prescribed in 203.1206(c), insert a clause substantially the same as the following:

LIMITATION ON FUTURE CONTRACTING (DATE)

 (a)  Definitions.  

“Contractor” means a party to a Government contract other than the Government and includes the total contractor organization, including not only the business unit or segment that signs the contract.  It also includes all subsidiaries and affiliates.

(b)  Limitation.  The Contractor shall be ineligible to perform _____________________ [Contracting Officer to describe the work that the Contractor will be ineligible to perform] for a period of three years.  

(c)  Subcontracts.  The Contractor shall include the substance of this clause, including this paragraph (c), in subcontracts where the work includes tasks which result in an organizational conflict of interest.  The terms “Contractor” and “Contracting Officer” shall be appropriately modified to reflect the change in parties and to preserve the Government’s rights.

                         (End of clause.)

252.203-70ZZ Disclosure of Organizational Conflict of Interest after Contract Award.

  As prescribed in 203.1206(d), insert the following clause: 

            DISCLOSURE OF ORGANIZATIONAL CONFLICT OF INTEREST 
                             AFTER CONTRACT AWARD (DATE)

(a)  Definitions.  As used in this clause—
  “Contractor” means a party to a Government contract other than the Government and includes the total contractor organization, including not only the business unit or segment that signs the contract.  It also includes all subsidiaries and affiliates.

  “Organizational conflict of interest” means a situation in which, with reference to a particular acquisition—

     (1)  An offeror, or any of its prospective subcontractors, by virtue of its past or present performance of another Government contract, grant, cooperative agreement, or other transaction—

(i)  Had access to non-public information that may provide an unfair advantage in competing for some or all of the proposed effort; or

(ii)  Was in a position to set the ground rules, and thereby affect the competition, for the proposed acquisition; or

     (2)  The contract awardee or any of its subcontractors—

(i)  Will have access to non-public information that may provide it an unfair competitive advantage in a later competition for a Government contract;

(ii)  May, from the perspective of a reasonable person with knowledge of the relevant facts, be unable to render impartial advice or judgments to the Government; or 

(iii)  Will be in a position to influence a future competition, whether intentionally or not, in its own favor.

  “Resolve” means to implement an acquisition approach that will enable the Government to acquire the required goods or services, while adequately addressing any organizational conflict of interest.  

(b)  If the Contractor identifies an organizational conflict of interest that has not already been adequately resolved and for which a waiver has not been granted, the Contractor shall make a prompt and full disclosure in writing to the Contracting Officer.  Organizational conflicts of interest that arise during the performance of the contract, as well as newly discovered conflicts that existed before contract award, shall be disclosed.  This disclosure shall include a description of—

   (1)  The organizational conflict of interest; and

   (2) Actions to resolve the conflict that—

   
(i)  The Contractor has taken or proposes to take, or

 
(ii)  The Contractor recommends that the Government take.

(c)  If, in compliance with this clause, the Contractor identifies and promptly reports an organizational conflict of interest that cannot be resolved in a manner acceptable to the Government, the Contracting Officer may terminate this contract for convenience of the Government.

(d)  Breach.  Any nondisclosure or misrepresentation of any relevant facts regarding organizational conflicts of interests will constitute a breach and may result in—


     (1)  Termination of this contract for default; or


     (2)  Exercise of other remedies as may be available under law or regulation.  

(e)  Subcontracts.  The Contractor shall include the substance of this clause, including this paragraph (e), in subcontracts where the work includes or may include tasks that may create a potential for an organizational conflict of interest.  The terms “Contractor” and “Contracting Officer” shall be appropriately modified to reflect the change in parties and to preserve the Government’s rights.








(End of clause)]
* * * * *
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