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Open FAR Cases as of January 27, 2017

Case Number

Part Number

Title

Synopsis

Status

2017-010 (S) Evaluation Factors for Implements section 825 of the NDAA for FY 2017 (Pub. L. 01/11/2017 DARC Director
Multiple-Award Contracts 114-328). Section 825 amends 10 U.S.C. 2305(a)(3) and tasked P&M Team to draft
2304c(b) to address the requirement to include cost or proposed FAR rule. Report
price to the Government as a factor in the evaluation of ~ due 03/01/2017.
proposals for certain multiple-award task- or delivery-
order contracts.
2017-009 18 (S) Special Emergency Implements section 816 and 1641 of the NDAA for FY 01/11/2017 DARC Director
Procurement Authority 2017 (Pub. L. 114-328). Section 816 amends 41 U.S.C.  tasked Team to draft
1903(a) to add special emergency procurement authority proposed FAR rule. Report
to support requests to facilitate the provision of due 03/08/2017.
international disaster assistance pursuant to the Foreign
Assistance Act of 1961 (22 U.S.C. 2292 et seq.) and to
support emergency or major disaster under the Stafford
Act (42 U.S.C. 5122). Section 1641 amends 41 U.S.C.
1903(a)(2) to add special emergency procurement
authority to facilitate defense against or recovery from a
cyber attack.
2017-008 19.201 (S) Duties of Office of Small and  Implements section 1812, paragraph (a) of section 1813, 01/11/2017 DARC Director
Disadvantaged Business and paragraph (b) of section 1821 of the NDAA for FY tasked Acquisition Small
Utilization 2017 (Pub. L. 114-328), which amend 15 U.S.C. 644(k) to Business Team to draft
provide additional duties of the Office of Small and proposed FAR rule. Report
Disadvantaged Business Utilization. due 03/01/2017.
2017-007 16.505 (S) Task- and Delivery-Order Implements section 835 of the NDAA for FY 2017 (Pub. L. 01/25/2017 DAR staff
Protests 114-328) and Public Law 114-260. Section 835(a) notified FAR staff that DARC
amends 10 U.S.C. 2304c(e)(1)(B) to raise the threshold  agreed to draft final FAR
for task- and delivery-order protests from $10 million to rule. Awaiting CAAC
$25 million (applicable to DoD, NASA, and Coast Guard). concurrence.
Section 835(b) amends 41 U.S.C. 4106(f) to repeal the
sunset date, which had already been repealed on
12/14/2016 by the GAO Civilian Task and Delivery Order
Protest Authority Act of 2016 (Pub. L. 114-260).
2017-006 15.403-1 (S) Exception from Certified Cost Implements section 822 of the NDAA for FY 2017 (Pub. L 01/11/2017 DARC Director
or Pricing Data Requirements-- . 114-328), which modifies 10 U.S.C. 2306a, which is tasked FAR Acquisition
Adequate Competition applicable to DoD, NASA, and the Coast Guard. Section Team to draft proposed FAR
822 provides an exception from the requirement for rule. Report due
certified cost or pricing data based on adequate 03/01/2017.
competition (rather than adequate price competition).
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2017-005 (S) Whistleblower Protection for  Implements Public Law 114-261, which enhances 01/11/2017 DARC Director
Contractor Employees whistleblower protection for contractor employees. tasked Acquisition Ethics
and International Law Team
to draft proposed FAR rule.
Report due 03/08/2017.
2017-004 22.3, 22.302, (S) Rate Adjustment of Liquidated Implements Department of Labor rule (81 FR 43430) for 01/11/2017 DARC agreed to
52.222 Damages section 701 of Pub. L. 114-74. Agencies are required to  draft final FAR rule. DAR
adjust civil monetary penalties for inflation. staff sent DARC agreed to
Updates the liquidated damages rate listed under FAR draft to GSA Case Manager
52.222-4(b) and FAR 22.302(a) in accordance with 29
CFR 5.8(a), 29 CFR 5.5(b)(2) and 41 CFR 50-201.3(e).
2017-003 (S) Alternatives in Lieu of Addresses section 874 of the NDAA for FY 2016 (Pub. L. 11/16/2016 DARC Director
Corporate or Individual Sureties  114-92), which adds 31 U.S.C. 9310, Individual sureties, tasked Finance Team to
by changing the kinds of assets that individual sureties draft proposed FAR rule.
may use as collateral. This is consistent with 31 USC Report due 12/14/2016.
9303. Report due date extended to
02/01/2017.
2017-002 Contractor Climate Risk and Requires agencies, in some circumstances, to consider  11/29/2016 DARC Director
Impact requiring offerors to include climate-risk mitigation plans in tasked the Acquisition
their offers. Environmental and Labor
Law Team to draft proposed
FAR rule. Report due
02/08/2017.
2017-001 (EO) Paid Sick Leave for Federal Implements E.O. 13706, Establishing Paid Sick Leave for 12/16/2016 Published
Contractors Federal Contractors, as implemented by Dol final rule, interim FAR rule in Federal
published September 30, 2016 (81 FR 67598). Register (81 FR 91627)
(FAC 2005-93). Effective
1/1/2017. Public comment
period ends 02/14/2017.
2016-013 (S) Tax on Certain Foreign Implements the final regulations (81 FR 55133) under 09/09/2016 DARC Director
Procurement section 5000C of the Internal Revenue Code relating to  tasked FAR Acquisition
the 2 percent tax on payments made by the U.S. Finance Team to draft
Government to foreign entities pursuant to certain interim FAR rule. Report
contracts. Section 5000C was added pursuant to section due 10/19/2016. Report due
301 of the James Zagdroga 9/11 Health and extended to 02/22/2017.
Compensation Act of 2010 (Pub. L. 111-347).
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2016-012 Incremental Funding of Fixed- Provides coverage for the incremental funding of certain  09/09/2016 DARC Director
Price Contracting Actions fixed-price contracting actions. tasked FAR Acquisition
Finance Team to draft
proposed FAR rule. Report
due 10/26/2016. Report due
date extended to
02/08/2017.
2016-011 19, 52 (S) Revision of Limitations on Implements SBA's final rule (81 FR 34243) for section 11/02/2016 DARC did not
Subcontracting 1651 of the NDAA for FY 2013 (Pub. L. 112-239), which  agree. DARC Director
revised the limitations on subcontracting and the tasked SB Team to re-draft
nonmanufacturer rule. Also implements SBA's regulatory interim FAR rule. Report
clarifications concerning application of the limitations on  due 12/21/2016. Report
subcontracting, nonmanufacturer rule, and size extended to 03/1/2017.
determination of joint ventures.
2016-010 19 Federal Prison Industries Clarifies the participation of Federal Prison Industriesin ~ 01/11/2017 Case on hold at
Participation in Small Business set-asides under FAR subparts 19.8, 19.13, 19.14, and  the direction of DARC
Set-Asides 19.15. Director, while issues with
Federal Prison Industries are
being resolved.
2016-007 1, 22,52 (EO) Non-Retaliation for Implements E.O. 13665, Non-Retaliation for Disclosure of 12/27/2016 Final rule to
Disclosure of Compensation Compensation Information, and associated DOL final FARSEC for preparation of
Information rule. E.O. 13665 amends E.O. 11246 to provide for a FAC 2005-96. 1/9/2017,
uniform policy for the Federal Government to prohibit Case submitted in FAC 2005
Federal contractors from discriminating against -96 to Federal Register.
employees and job applicants who inquire about, discuss, 1/23/2017, Case withdrawn
or disclose their own compensation or the compensation from the Federal Register.
of other employees or applicants.
2016-005 1.102-2, 10.001, (S) Effective Communication Implements section 887 of the NDAA for FY 2016 (Pub. L. 11/29/2016 Published
10.002 between Government and 114-92), which provides that agency acquisition personnel proposed FAR rule in
Industry. are permitted and encouraged to engage in responsible  Federal Register (81 FR
and constructive exchanges with industry. 85914). Public comment
period ends 1/30/2017.
1/23/2017, Public comment
period extended to 3/2/2017
(82 FR 7770)
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2016-002 19 Applicability of Small Business Considers applicability of small business regulations to 07/07/2016 DAR staff
Regulations Outside the United contracts performed outside the United States. notified FAR staff that DARC
States agreed to draft proposed
FAR rule. Awaiting CAAC
concurrence.
2015-039 49.1 Audit of Settlement Proposals Raises the threshold for audit of settlement proposals 01/25/2017 DARC agreed to
from $100,000 up to the TINA threshold of $750,000. draft final FAR rule. DAR
staff processing.
2015-038 12,13, 17.8, Reverse Auction Guidance Implements OFPP memorandum, "Effective Use of 07/19/2016 CAAC Legal
2.101, 52.217, Reverse Auctions." The memorandum provides guidance concurrence with draft
8.4 on the usage of reverse auctions, and was issued in proposed FAR rule. FAR
response to recommendations within GAO report staff preparing to send to
(Reverse Auctions: Guidance is Needed to Maximize OFPP after DoD approval to
Competition and Achieve Cost Savings, GAO-14-108). publish.
2015-037 2.101 Definition of "Information Revises the definition of "information technology” in the ~ 08/16/2016 CAAC Legal
Technology" FAR, as directed in the Office of Management and Budget concurrence with draft
Memo, M-15-14 titled Management Oversight of Federal proposed FAR rule. FAR
Information Technology. staff preparing to send to
OFPP after DoD approval to
publish.
2015-033 23 (EO) Sustainable Acquisition Implements E.O. 13693, Planning for Federal 01/18/2017 Published
Sustainability in the Next Decade, March 19, 2015. E.O. proposed FAR rule in
13693 supersedes E.O.s 13423 and 13514. This rule will Federal Register (82 FR
amend the FAR to provide a new definition for sustainable 5490). Public comment
products and services; updates several existing period ends 03/20/2017.
definitions in the FAR germane to sustainable acquisition;
and provides two new websites to help contractors
understand the requirements for sustainable acquisitions
and access to a listing of products and services that are
deemed by the Federal Government to be sustainable.
2015-031 52.219-18 Policy on 8(a) Joint Ventures Clarifies that 8(a) joint ventures are not "certified" into the 01/24/2017 CAAC Legal
8(a) program and that 8(a) joint venture agreements need concurrence with draft
not be "approved" by the SBA until contract award rather proposed FAR rule. FAR
than at the time of proposal submission. staff preparing to send to
OFPP after DoD approval to
publish.
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2015-028 52.232-32 Performance-Based Payments Amends the FAR Performance-Based Payments clause  06/17/2016 Case on hold at
52.232-32 to provide for a flow down to subcontractors to the direction of DoD, GSA,
be consistent with FAR 32.504(f). and NASA, pending outcome

of NDAA for FY 2017.

2015-027 42.15 Past Performance Evaluation Updates FAR subpart 42.15 to identify "regulatory 10/27/2016 Case on hold at

Requirements compliance" as a separate evaluation factor in the the direction of OFPP,
Contractor Past Performance Assessment System pending further notice from
(CPARS) and require agencies use past performance OFPP.
information in the Past Performance Information Retrieval
System (PPIRS) that is within three years for construction
and architect-engineer contracts.

2015-026 52.208-9, 8 Contractor Use of Mandatory Clarifies within service contracts that contractors are 11/05/2015 DAR staff
Sources of Supply in Service required to purchase the mandatory source products from notified FAR staff of DARC
Contracts approved sources. differences from Team report

or CAAC suggested
changes. DAR and FAR
staff resolving draft proposed
FAR rule open issues.

2015-023 Federal Supply Schedule Order  Considers clarification of the authority to acquire order- 04/21/2016 Case on hold at
Level Materials level materials when placing a task order or establishing a the direction of FAR

blanket purchase agreement against a Federal Supply principals.
Schedule contract.

2015-021 8.404 Determination of Fair and Clarifies the responsibilities for ordering activity 08/21/2015 CAAC Legal
Reasonable Prices on Orders contracting officers to determine fair and reasonable concurrence with draft
under Multiple-Award Contracts  prices when using Federal Supply Schedules. proposed FAR rule. FAR

staff preparing to send to
OFPP.
2015-017 22.1702, 52.222- Combating Trafficking in Considers a new definition for the term "recruitment fees" 01/11/2017 DARC agreed to
50 Persons--Definition of at the request of the Senior Policy Operating Group draft final FAR rule. DAR
"Recruitment Fees" (SPOG) for Combating Trafficking in Persons. staff processing.
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2015-015 8 (S) Strategic Sourcing Implements section 836 of the NDAA for FY 2015 (Pub. L. 10/28/2016 CAAC received
Documentation 113-291). Section 836 requires that when purchasing DARC revisions to draft final
services and supplies that are offered under the Federal FAR rule and FRN.
Strategic Sourcing Initiative but the Initiative in not used,
the contract file shall include an analysis of comparative
value, including price and nonprice factors, between the
services and supplies offered under such Initiative and
services and supplies offered under the source or sources
used for the purchase.
2015-014 25.303, 3.7, (S) Prohibition on Providing Funds Implements sections 841 - 843 of the NDAA for FY 2015 04/15/2015 DAR staff
42.1503, 52.225 to the Enemy (Pub. L. 113-291). Section 841 prohibits providing funds  notified FAR staff that DARC
to the enemy. Section 842 provides additional access to  agreed to draft proposed
records. Section 843 provides definitions. FAR rule. Awaiting CAAC
concurrence.
2015-007 23.3 Safety Data Sheets Updates FAR subpart 23.3 to conform to new OSHA 10/19/2015 Case on hold at
terminology. the direction of FAR
principals (pending
clarification of requirement
for publication of Federal
Standard.)
2015-005 4.11, 52.204-13, System for Award Management  Updates instructions for System for Award Management 11/16/2016 DARC agreed to
52.204-7, 52.204 Registration (SAM) registration requirements to correct an draft final FAR rule. DAR
-8, 52.212-4 inconsistency with offeror representation and certification staff processing.
requirements.
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2015-004

12.3, 13.006,
13.3, 19.1309,
19.1407,
19.1506, 19.309,
19.508, 19.708,
19.811-3,
22.1006,
22.1207,
22.1310,
22.1408,
22.1505,
22.1605,
22.1705,
22.1803,
22.1906, 22.202,
22.810, 23.1105,
23.206, 23.406,
23.705, 25.1101,
25.1103, 25.301-
4, 25.302-6,
26.206, 26.404,
3.1004, 3.503-2,
3.907-7, 32.009-
2,32.1110,
32.206, 33.106,
33.215, 37.116-2,
39.107, 4.1403,
4.1705, 4.1804,
44.402, 44.403,
47.507, 52.203-
15, 52.212-5,
52.213-4, 52.219
-8, 52.222,
52.226-6, 52.244
-6, 9.104-7,
9.108-5, 9.409

Provisions and Clauses for
Acquisitions of Commercial Items
and Acquisitions That Do Not
Exceed the Simplified Acquisition
Threshold

Implements a new approach to the prescription and 04/15/2015 DAR staff
flowdown for provisions and clauses applicable to the notified FAR staff that DARC
acquisition of commercial items or acquisitions that do not agreed to draft proposed
exceed the simplified acquisition threshold. Each clause FAR rule. Awaiting CAAC
prescription and each clause flowdown for commercial concurrence.

items is specified within the prescription/clause itself,

without having to cross-check another clause or list. The

rule supports the use of automated contract writing

systems and reduced necessary FAR maintenance when

clauses are updated.
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2015-002 2.101, 4.1801, Requirements for DD Form 254, Updates FAR 4.403 to require the use of Wide Area 07/13/2016 DARC agreed to
4.403, 52.204-16, Contract Security Classification Workflow for the submission of the DD Form 254, draft proposed FAR rule.
52.204-17, Specification Contract Security Classification Specification. Also DAR staff processing.
52.204-18, clarifies that a unique CAGE code is required for each
52.204-2, 53.204 location of performance listed on a DD Form 254 and that
-1 SAM registration is only required for the business location

listed on the contract.

2014-021 1,12,13,4,52 Contractor Use of Information Addresses contractor use of information obtained through 06/23/2016 Case on hold at
performance of a Government contract. The contractor is the direction of FAR Council,
precluded from using such information for any purpose pending consideration of
unrelated to contract performance. NARA final rule.

2014-002 16, 19, 2, 52, 7, 8 (S) Set-Asides Under Multiple- Implements SBA's final rule (78 FR 61114) for sections  12/06/2016 Published

Award Contracts 1311 and 1331 of the Small Business Jobs Act of 2010 proposed FAR rule in
(Pub. L. 111-240), which provides Governmentwide policy Federal Register (81 FR
for partial set-asides and reserves, and setting aside 88072). Public comment
orders for small business concerns under multiple-award period ends 02/06/2017.
contracts.

2013-022 3.11, 52.203-16 (S) Extension of Limitations on Implements section 829 of the NDAA for FY 2013 (Pub. L. 06/25/2014 Case on hold at

Contractor Employee Personal 112-239). Section 829 requires the Secretary of Defense the direction of FAR

Conflicts of Interest to review existing guidance on personal conflicts of principals, pending
interest for contractor employees performing acquisition  resolution of issues relating
functions closely associated with inherently governmental to definition of "closely
functions, to determine whether it would be in the best associated with inherently
interest of DoD and the taxpayers to extend such governmental functions".
guidance to contractor personnel performing certain other
functions or contract types. As a matter of policy, any
such revisions will apply Governmentwide.

2013-018 19,6 Clarification of Requirement for Clarifies justification for 8(a) sole-source contracts, in 01/17/2017 Public comment

Justifications for 8(a) Sole-Source response to GAO Report to the Chairman, Subcommittee period ended. Awaiting

Contracts on Contracting Oversight, Committee on Homeland public comments from FAR
Security and Governmental Affairs, U.S. Senate, entitted SEC.

Federal Contracting: Slow Start to Implementation of
Justifications for 8(a) Sole-Source Contracts (GAO-13-
118 dtd December 2012).
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2013-002 7.1, 46, 52 Expanded Reporting of Expands Government and contractor requirements for 03/17/2015 Case on hold at
Nonconforming Items reporting of nonconforming items. the direction of DARC
Director, pending completion
of study regarding which
changes to GIDEP are
currently feasible.
2012-015 19 Small Business Set-Asides for Clarifies language regarding the use of small business 07/03/2013 Case on hold at
Research and Development set-asides for R&D contracts. the direction of FAR Council,
Contracts pending further
consideration.
2012-001 10, 11, 12, 13, Performance of Inherently Implements OFPP Policy Letter 11-01, Performance of 09/25/2015 Case on hold at
16, 17, 2, 3, 35, Governmental and Critical Inherently Governmental and Critical Functions (76 FR the direction of OFPP.
37,4,42,7,8 Functions 56227).
2011-001 11.002, 12.301, (S) Organizational Conflicts of Implements section 841 of the NDAA for FY 2009 (Pub. L. 12/04/2016 Final rule to
15.305, 15.604, Interest and Unequal Access to 110-417). Section 841 requires consideration of how to FARSEC for preparation of
2.101, 3.000, Information address the current needs of the acquisition community  FAC.
3.12, 3.603, with regard to organizational conflicts of interest.
37.110, 42.1204, Separately addresses issues regarding unequal access to
50.205-1, 52.203, information.
7.105, 9.000, 9.5
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