DPAP/P

MEMORANDUM FOR MS. SALLIE H. FLAVIN, DEPUTY DIRECTOR, DEFNESE MANAGEMENT CONTRACT AGENCY

SUBJECT:  Senior Executive Council (SEC) Endorsement of DoD Professional Services 
                       Council IPT Recommendations

In your July 18, 2003, memorandum, you requested coordination on a draft memorandum under the joint signatures of AT&L and the Comptroller.  That draft memorandum provides a number of recommendations, and an action plan for implementing those recommendations.

I am concerned that the draft memorandum will impose a number of actions on the Military Departments and Defense Agencies before they have a full opportunity to comment.  In addition, I am concerned that the proposed actions have not been adequately distributed to the general public for comment.
I also have the following concerns regarding the specific recommendations and actions plans in the draft memorandum:

1. The draft memorandum provides for joint responsibility between DCMA, DFAS, and industry to identify solicitations that contain non-compliant line item structure.  While I support including industry in the process, I believe it is imperative that all of industry have the opportunity to participate.  I therefore recommend that DCMA and DFAS develop a Website that will enable industry to notify DCMA and DFAS of contracts that contain non-compliant line item structures. 

2. The draft memorandum requires DCMA and DFAS to issue a Notice of Contract Deficiency Report for new contracts that do not meet the criteria in DFARS 204.7104.  I agree that this is an excellent process for tracking compliance and for assuring that significant deficiencies are brought to the attention of the buying command.  I also agree that the buying command should correct the deficiency as soon as possible.  However, I do not agree with the requirement that payments may not be authorized until the discrepancy is corrected by a contract modification.  By precluding payment, this recommendation results in delaying payments to contractors.  I believe this is an inappropriate remedy for an internal Government discrepancy.  These discrepancies are not the fault of the contractor; the contractor should not be delayed payments due to such discrepancies.  In addition, this policy may have a significant cost to the Department, since it will require the payment of interest costs on the delayed payments.  
3. The draft memorandum recommends considering a fixed indirect rate or material handling charge to be applied to reimbursable line items for Time and Material contracts.  This recommendation should be deleted because using such a fixed rate would represent cost plus percentage of cost contracting, which is not a legal method of contracting.

4. The draft memorandum also recommends providing specific payment instructions in the contract.  The memorandum further recommends that the instructions be prohibited from stating “Pay oldest funds first”.  This recommendation should be deleted.  As part of the current DFARS transformation case, the DAR Council is currently processing a DFARS revision entitled “Payment Instructions”.  This DFARS revision will require that the contract include specific payment instructions whenever there are multiple appropriations or cost-reimbursable line items.  It also will provide the Contracting Officer with twelve payment options from which to choose.  The Contracting Officer is required to select the option that best reflects actual work performance.  One of these options includes payment based on “oldest funds first”, which in some cases will best reflect actual work performance. 
My specific recommended revisions to the memorandum to address each of my concerns are included in the attached line-in/line-out version of the draft memorandum.  If you have any questions regarding this memorandum, my point of contact is Mr. David J. Capitano, at 703-847-7486 or at david.capitano@osd.mil.







Deidre A. Lee


Director, Defense Procurement

    and Acquisition Policy

Attachment:
As stated
