
Ljwn Y. C~rroN 
Tirlewrrter Conznrunity College 
Procuremeiit and Acquisitions, 

Portsmoutlr C'rmipus 
7000 College Drive 

P~rt~sn~outlr, V.1 23 70-3 

January 15, 2004 

Ms. Dee Lee 
FAR Council 

Ref: FAR 52.222-43 Fair Labor Standards Act and Scrvice Contract Act-Price Adjustment 
(Multiple Year and Option Contracts) 

Dear Ms. Lee: 

I am not sure whom to contact, but I an1 hoping that you can assist me directly or provide 
guidance on where to proceed. 

My concern is over FAR 52.222-43 as referenced above, particularly paragraph (e) as quoted below: 

(e) Any adjustment will be limited to increases or decreases in wages and fringe benefits as 
described in paragraph (c) of this clause, and the accompanying increases or decreases in 
social security and unemployment taxes and workers' compensation insurance, hut shall not 
otherwise include any amount for general and administrative costs, overhead, or protit. 

T have had four agencies (U.S. Coast Guard, NAVSEA, 1J.S. Army, and SPAWAR Charleston) 
give me din'erent interpretations of this paragraph, which creates ambiguity. 

In working with Scrvice Contract Act (SCA) contracts for over twenty years, the above 
paragraph creates a major concern. As an exanlple: 

When the wage and associated fringe rates for SCA increase, the employee is entitled to that 
increase in pay. Where the confusion exists is if that increase should be applied to the 
original contract's overhead, G&A, and Fringe. Depending on w11on1 you ask, you will 
receive a different answer. 

All agree that a company may not increase the percentage of their original bid for Overhead 
( O I H ) ,  G&A, and Fee, cxcept at an exercise of an option year. The confusion is, if those original 
percentages can be applied to the increase in pay (the differential from the original pay to the 
wage increasc). 

In other words, if a company has the following ramp up rates and the employce is currently 
earning $1 0 per hour, tlien for a normal 40-hour work week, the invoice would be calculated 
according to Example I : 

Overhead 4 O'% 
G&A 12% 
1:ringe 35% 
Fee 1 Ooh 
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Example 1 
Base Wage 1 Fringe at 1 Overhead at 1 G&A at / Fee* at I Total ! 

Depending on tlic type of contract, fee would vary. For this example, we are talking about a time 
and material (T&M) contract where the original bid rate for this individual's labor category is 
$21 . I  7 plus fee for a total billing rate of $23.28 pcr liour. 

$10.00 

For Example 2, an ad-justinent for a Wagc Determination increase is warranted in the middlc of 
an option year. The rate increase is $2.00 and the Contracting OSficer formally incorporates the 
new Wage Detcrrnination within the contract. 

'The new billing ratc is where the uncertainty comcs in. According to the Army, Coast Guard. 
and NAVSEA, the new rate sliould be calculatcd as such: 

Example 2 

35% 
ppp 

$3.50 or 
$13.50 

1 2 '% 
$2.27 or 
$21.17 

40%) 
$5.40 or 
$18.90 

According to SPAWAR Charleston Contracting Office howcver, this is an incorrect calculation 
per FAR 52.222-43, which states: 

Base Wage 

$12.00 

..., but shall n o t  otherwise include any amount for gcncral and administrative cmts. 
overhead, or protit 

10% Billed 

The calculations should be as in Example 3 based on $10.00 an liour riot $12.00: 

$2.12 or 
$23.28 

Fringe at 
3 5 '%) 

$4.20 or 
$16.20 

Example 3 
Base Wage 1 Fringe at I Overhead at 

$23.28 

3 5 (Yo 40%) 
$5.40 (bascd 

Overhead at 
40% 

$6.48 or 
$22.68 

G&A at 
12% 

$2.27 (bascd 
on $10.00/lir) 

or 
$23.87 

Fee* at I Total I 

G&A at 
12%) 

$2.72 or 
$25.40 

10% 1 Billed 1 
$2.12 

(based on 
$1 0.00Ihr)or 

$25.99 

Fee* at 
10%) 

$2.54 or 
$27.94 

111 other words, the new calculations cannot be ad-justed to reflect the wage ratc and must be 
calculated on the old ratc for Overhead, G&A, and Fcc. As for the FICA and other taxes, I'or this 
cxample they are included in thc Fringe rate and therefore adjusted. 

Total 
Billed 

$27.94 
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I am requesting an official interpretation of FAR 52.222-43 Fair 1,abor Standards Act and 
Service Contract Act-Price Acljustnient (Multiple Year and Option Contracts). After reading the 
clause several times, I have determined that the increase as stated (e.g ..., but +all not otherwise 

~nclude any amount for gcneral and adlninistrative costs, overhead, or profit) implies the original bid 
percentages cannot be adjusted, but does not preclude the contractor from applying them to the 
new rate. The new billing rate should read as example 2 and not as example 3. 

All ac!justmcnts to tlie percentages should be conducted at the beginning of an option year and 
negotiated at that time if rates need to be ad-justed. 

If I am incorrect in my interpretation, 1 would like to arguc tlie point that tlie calculations based 
on the old rate is not conducive to the contractor's ability to meet financial obligations and 
actually puts a filiancial hardship on tliat contractor. We are supposedly not in the business to put 
contractors out of business. With out-sourcing becoming the norm, without contractors to pick 
up the work, w11o would the Government use'? Since rate increases occur to offset the cost of' 
living, those cost of living increases do no apply to tlie employee only, but flow over to tlie 
contractor as well. 'Therefore, the ability to apply 011 I and G&A to the change ol'the wages is 
necessary to ofSset the cost of living for the contractor as well (electricity, rent, ctc.). I am not 
adbocating that the ramp up rates be changed-.just tliat the contractor is allowed to apply their 
negotiated rates to the new wage rate and have a new billable rate for tlie contract once the nem 
Wage Determination has been fbrnially incorporated into the contract. 

If questions arise as a result ol'this letter, I may be reached at 757-373-7752. 

'I'hank you in advance. 

Professor Lynn Y. Carroll 
Tidewater Community College 
I'rocurement and Acquisitions, 

Portsmouth Campus 
7000 College Drive 
Portsmouth. VA 23703 


