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SUBJECT: Class Deviation - Limitations on Pass-Through Charges

Effective immediately, for the purpose of implementing requirements pertaining to
limitations on pass-through charges, DoD contracting officers shall use FAR
15.408(n)(1); 15.408(n)(2)(1)(B); 15.408(n)(2)(iii); 31.203(i); the provision at 52.215-22;
and the clause at 52.215-23 and its Alternate I, in lieu of DFARS 215.408(3) and (4);
231.201-2; 231.203(d); the provision at 252.215-7003; and the clause at 252.215-7004
and its Alternate I.

The DFARS text implements section 852 of the National Defense Authorization
Act for Fiscal Year 2007 and has been superseded by a FAR rule that implements section
852 as well as section 866 of the National Defense Authorization Act for Fiscal Year
2009. This class deviation therefore eliminates the identified DFARS text, provisions,
and clauses as obsolete, appropriately focusing on the FAR interim rule.

Additionally, this memorandum provides a deviation from FAR
15.408(n)(2)(i)(B)(2) to add an exception for fixed-price incentive contracts awarded on
the basis of adequate price competition. The deviations to the FAR and DFARS are
attached. This deviation is effective until incorporated into the FAR and DFARS, or
otherwise rescinded. My point of contact is Mr. Mark Gomersall, 70 302, or via
e-mail at Mark.Gomersall@osd.mil.

S . Assad
Director, Defense Procurement
and Acquisition Policy

Attachments:
As stated



Deviations to the FAR and DFARS are indicated by [bold print in brackets] and
strikethrough.

1. Deviation to the FAR.

15.408 Solicitation provisions and contract clauses.
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(n) Limitations on Pass-Through Charges.
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(2)(i) Except as provided in paragraph (n)(2)(ii), the contracting officer
shall insert the clause 52.215-23, Limitations on Pass-Through Charges, in solicitations
and contracts including task or delivery orders as follows:
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(B) For DoD, insert the clause when—

(1) The total estimated contract or order value exceeds the
threshold for obtaining cost or pricing data in 15.403-4; and

(2) The contemplated contract type is expected to be any
contract type except—

(1) A firm-fixed-price contract awarded on the basis of
adequate price competition;

(ii) A fixed-price contract with economic price
adjustment [or a fixed-price incentive contract] awarded on the basis of adequate price
competition;
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2. Deviation to the DFARS.

215.408 Solicitation provisions and contract clauses.
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