Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

SUBPART 225.1-BUY AMERICAN-SUPPLIES
(Revised March 26, 2015)

225.101 General.

(a) For DoD, the following two-part test determines whether a manufactured end
product is a domestic end product:

(1) The end product is manufactured in the United States; and

(11) The cost of its U.S. and qualifying country components exceeds 50 percent of
the cost of all its components. This test is applied to end products only and not to
individual components.

(c) Additional exceptions that allow the purchase of foreign end products are listed
at 225.103.

225.103 Exceptions.
(a)@)(A) Public interest exceptions for certain countries are in 225.872.

(B) For procurements covered by the World Trade Organization Government
Procurement Agreement, the Under Secretary of Defense (Acquisition, Technology, and
Logistics) has determined that it is inconsistent with the public interest to apply the
Buy American statute to end products that are substantially transformed in the United
States.

(11)(A) Normally, use the evaluation procedures in subpart 225.5, but consider
recommending a public interest exception if the purposes of the Buy American statute
are not served, or in order to meet a need set forth in 10 U.S.C. 2533. For example, a
public interest exception may be appropriate—

(1) If accepting the low domestic offer will involve substantial foreign
expenditures, or accepting the low foreign offer will involve substantial domestic
expenditures;

(2) To ensure access to advanced state-of-the-art commercial
technology; or

(3) To maintain the same source of supply for spare and replacement
parts (also see paragraph (b)(@ii1)(B) of this section)—

(1) For an end item that qualifies as a domestic end product; or

(i1) In order not to impair integration of the military and
commercial industrial base.

(B) Except as provided in PGI 225.872-4, process a determination for a
public interest exception after consideration of the factors in 10 U.S.C. 2533—
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(1) At alevel above the contracting officer for acquisitions valued at or
below the simplified acquisition threshold;

(2) By the head of the contracting activity for acquisitions with a value
greater than the simplified acquisition threshold but less than $1.5 million; or

(3) By the agency head for acquisitions valued at $1.5 million or more.

(b)(1)) A determination that an article, material, or supply is not reasonably
available is required when domestic offers are insufficient to meet the requirement and
award is to be made on other than a qualifying country or eligible end product.

(1) Except as provided in FAR 25.103(b)(3), the determination shall be
approved—

(A) At alevel above the contracting officer for acquisitions valued at or
below the simplified acquisition threshold;

(B) By the chief of the contracting office for acquisitions with a value
greater than the simplified acquisition threshold but less than $1.5 million; or

(C) By the head of the contracting activity or immediate deputy for
acquisitions valued at $1.5 million or more.

(111) A separate determination as to whether an article is reasonably available
1s not required for the following articles. DoD has already determined that these
articles are not reasonably available from domestic sources:

(A) Spare or replacement parts that must be acquired from the original
foreign manufacturer or supplier.

(B) Foreign drugs acquired by the Defense Supply Center, Philadelphia,
when the Director, Pharmaceuticals Group, Directorate of Medical Materiel,
determines that only the requested foreign drug will fulfill the requirements.

(iv) Under coordinated acquisition (see Subpart 208.70), the determination is
the responsibility of the requiring department when the requiring department specifies
acquisition of a foreign end product.

(c) The cost of a domestic end product is unreasonable if it is not the low evaluated
offer when evaluated under Subpart 225.5.

225.105 Determining reasonableness of cost.
(b) Use an evaluation factor of 50 percent instead of the factors specified in FAR
95.105(b).

225.170 Acquisition from or through other Government agencies.
Contracting activities must apply the evaluation procedures in Subpart 225.5 when
using Federal supply schedules.
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SUBPART 225.2-BUY AMERICAN-CONSTRUCTION MATERIALS
(Revised March 26, 2015)

225.202 Exceptions.

(a)(2) A nonavailability determination is not required for construction materials
listed in FAR 25.104(a). For other materials, a nonavailability determination shall be
approved at the levels specified in 225.103(b)(11). Use the estimated value of the
construction materials to determine the approval level.

225.206 Noncompliance.

(c)(4) Prepare any report of noncompliance in accordance with the procedures at
209.406-3 or 209.407-3.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised March 26, 2015)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American statute or
the Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals; 252.225-7012, Preference
for Certain Domestic Commodities; and 252.225-7016, Restriction on Acquisition of Ball
and Roller Bearings except that for use in 225.7007, the term has the meaning given in
the clause at 252.225-7019, Restriction on Acquisition of Anchor and Mooring Chain.

(c) “End product” is defined in the clause at 252.225-7012, Preference for Certain
Domestic Commodities.

(d) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(e) “Structural component of a tent” is defined in the clause at 252.225-7012,
Preference for Certain Domestic Commodities.

225.7002 Restrictions on food, clothing, fabrics, and hand or measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire—

(a) Any of the following items, either as end products or components, unless the
1items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
nsignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).
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(3)@) Tents and the structural components of tents;
(11) Tarpaulins; or
(111) Covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Hand or measuring tools, unless the tools were produced in the United States.
For additional guidance, see PGI 225.7002-1(b).

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1, if the Secretary concerned
determines that items grown, reprocessed, reused, or produced in the United States
cannot be acquired as and when needed in a satisfactory quality and sufficient quantity
at U.S. market prices. (See the requirement in 205.301 for synopsis within 7 days after
contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).

(11) The Secretary of the Army.
(111) The Secretary of the Navy.

(iv) The Secretary of the Air Force.

(v) The Director of the Defense Logistics Agency.
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(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.

(3) Defense agencies other than the Defense Logistics Agency shall follow the
procedures at PGI 225.7002-2(b)(3) when submitting a request for a domestic
nonavailability determination.

(4) Follow the procedures at PGI 225.7002-2(b)(4) for reciprocal use of domestic
nonavailability determinations.

(c) Acquisitions of items listed in FAR 25.104(a).
(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

(f) Acquisitions of food or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of incidental amounts of cotton, other natural fibers, or wool
incorporated in an end product, for which the estimated value of the cotton, other
natural fibers, or wool—

(1) Is not more than 10 percent of the total price of the end product; and

(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
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manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(11) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothmg,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and
(iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and continuous filament para-
aramid yarns manufactured in a qualifying country.

(n) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

225.7002-3 Contract clauses.

See DoD Class Deviation 2014-00010, Acquisition of the American Flag, issued
February 21, 2014. This deviation is effective for contract actions issued using DoD

funds appropriated by the Department of Defense Appropriations Act, 2014 (Pub. L.
113-76, Division C).

See DoD Class Deviation 2015-00007, Acquisition of the American Flag, issued
December 29, 2014. This deviation is effective for contract actions issued using DoD
funds appropnated by the Department of Defense Appropriations Act, 2015 (Pub. L.

113-235, Division C). This class deviation remains in effect until 1ncorporated n
the DFARS or otherwise rescinded.

Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, that exceed the simplified
acquisition threshold.

(b) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, in solicitations and contracts, including solicitations and contracts
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using FAR part 12 procedures for the acquisition of commercial items, that exceed the
simplified acquisition threshold that require delivery of hand
or measuring tools.

225.7003 Restrictions on acquisition of specialty metals.

225.7003-1 Definitions.
As used in this section—

(a) “Assembly,” “commercial derivative military article,” “commercially available
off-the-shelf item,” “component,” “electronic component,” “end item,” “high performance
magnet,” “required form,” and “subsystem” are defined in the clause at 252.225-7009,
Restriction on Acquisition of Certain Articles Containing Specialty Metals.

(b) “Automotive item”—

(1) Means a self-propelled military transport tactical vehicle, primarily
intended for use by military personnel or for carrying cargo, such as—

(1) A high-mobility multipurpose wheeled vehicle;

(11) An armored personnel carrier; or

(1) A troop/cargo-carrying truckcar, truck, or van; and

(2) Does not include—

(1) A commercially available off-the-shelf vehicle; or

(11) Construction equipment (such as bulldozers, excavators, lifts, or loaders)
or other self-propelled equipment (such as cranes or aircraft ground support
equipment).

() “Produce” and “specialty metal” are defined in the clauses at 252.225-7008,

Restriction on Acquisition of Specialty Metals, and 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals.

225.7003-2 Restrictions.
The following restrictions implement 10 U.S.C. 2533b. Except as provided in 225.7003-
3—

(a) Do not acquire the following items, or any components of the following items,
unless any specialty metals contained in the items or components are melted or

produced in the United States (also see guidance at PGI 225.7003-2(a)):
(1) Aircraft.

(2) Missile or space systems.
(3) Ships.

(4) Tank or automotive items.

1998 EDITION 225.70-5


http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7009
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7008
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7009
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_70.htm#225.7003-3
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_70.htm#225.7003-3
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_70.htm#225.7003-2

Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(5) Weapon systems.
(6) Ammunition.

(b) Do not acquire a specialty metal (e.g., raw stock, including bar, billet, slab, wire,
plate, and sheet; castings; and forgings) as an end item, unless the spec1alty metal is
melted or produced in the United States. This restriction applies to specialty metal
acquired by a contractor for delivery to DoD as an end item, in addition to specialty
metal acquired by DoD directly from the entity that melted or produced the specialty
metal.

225.7003-3 Exceptions.

(a) Acquisitions in the following categories are not subject to the restrictions in
225.7003-2:

(1) Acquisitions at or below the simplified acquisition threshold.
(2) Acquisitions outside the United States in support of combat operations.
(3) Acquisitions in support of contingency operations.

(4) Acquisitions for which the use of other than competitive procedures has
been approved on the basis of unusual and compelling urgency in accordance with FAR
6.302-2.

(5) Acquisitions of items specifically for commissary resale.

(6) Acquisitions of items for test and evaluation under the foreign comparative
testing program (10 U.S.C. 2350a(g)). However, this exception does not apply to any
acquisitions under follow-on production contracts.

(b) One or more of the following exceptions may apply to an end item or component
that includes any of the following, under a prime contract or subcontract at any tier.
The restrictions in 225.7003-2 do not apply to the following:

(1) Electronic components, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187,
determines that the domestic availability of a particular electronic component is critical
to national security.

(2)@) Commercially available off-the-shelf (COTS) items containing specialty
metals, except the restrictions do apply to contracts or subcontracts for the acquisition

of—

(A) Specialty metal mill products, such as bar, billet, slab, wire, plate,
and sheet, that have not been incorporated into end items, subsystems, assemblies, or
components. Specialty metal supply contracts issued by COTS producers are not
subcontracts for the purposes of this exception;

(B) Forgings or castings of specialty metals, unless the forgings or
castings are incorporated into COTS end items, subsystems, or assemblies;
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(C) Commercially available high performance magnets that contain
specialty metal, unless such high performance magnets are incorporated into COTS end
items or subsystems (see PGI 225.7003-3(b)(6) for a table of applicability of specialty
metals restrictions to magnets); and

(D) COTS fasteners, unless—

(I) The fasteners are incorporated into COTS end items,
subsystems, or assemblies; or

(2) The fasteners qualify for the commercial item exception in
paragraph (b)(3) of this subsection.

(11) If this exception is used for an acquisition of COTS end items valued at
$5 million or more per item, the acquiring department or agency shall submit an
annual report to the Dlrector Defense Procurement and Acquisition Policy, in
accordance with the procedures at PGI 225.7003-3(b)(2).

(3) Fasteners that are commercial items and are acquired under a contract or
subcontract with a manufacturer of such fasteners, if the manufacturer has certified
that it will purchase, during the relevant calendar year, an amount of domestically
melted or produced specialty metal, in the required form, for use in the production of
fasteners for sale to DoD and other customers, that is not less than 50 percent of the
total amount of the specialty metal that the manufacturer will purchase to carry out
the production of such fasteners for all customers.

(4) Items listed in 225.7003-2(a), manufactured in a qualifying country or
containing specialty metals melted or produced in a qualifying country.

(5) Specialty metal in any of the items listed in 225.7003-2 if the USD(AT&L),
or an official authorized in accordance with paragraph (b)(5)(1) of this subsection,
determines that specialty metal melted or produced in the United States cannot be
acquired as and when needed at a fair and reasonable price in a satisfactory quality, a

sufficient quantity, and the required form (i.e., a domestic nonavailability
determination). See guidance in PGI 225.7003-3(b)(5).

(1) The Secretary of the military department concerned is authorized,
without power of redelegation, to make a domestic nonavailability determination that
applies to only one contract. The supporting documentation for the determination shall
include—

(A) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(B) Written documentation by the requiring activity, with specificity,
why such alternatives are unacceptable.

(1) A domestic nonavailability determination that applies to more than one
contract (i.e., a class domestic nonavailability determination), requires the approval of

the USD(AT&L).
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(A) At least 30 days before making a domestic nonavailability
determination that would apply to more than one contract, the USD(AT&L) will, to the
maximum extent practicable, and in a manner consistent with the protection of
national security and confidential business information—

(I) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov or any successor site) of the intent to make the domestic
nonavailability determination; and

(2) Solicit information relevant to such notice from interested
parties, including producers of specialty metal mill products.

(B) The USD(AT&L)—

(I) Will take into consideration all information submitted in
response to the notice in making a class domestic nonavailability determination;

(2) May consider other relevant information that cannot be made
part of the public record consistent with the protection of national security information
and confidential business information; and

(3) Will ensure that any such domestic nonavailability
determination and the rationale for the determination are made publicly available to
the maximum extent consistent with the protection of national security and
confidential business information.

(6) End items containing a minimal amount of otherwise noncompliant
specialty metals (i.e., specialty metals not melted or produced in the United States that
are not covered by another exception listed in this paragraph (b)), if the total weight of
noncompliant specialty metal does not exceed 2 percent of the total weight of all
specialty metal in the end item. This exception does not apply to high performance
magnets containing specialty metals. See PGI 225.7003-3(b)(6) for a table of
applicability of specialty metals restrictions to magnets.

(¢) Compliance for commercial derivative military articles. The restrictions at
225.7003-2(a) do not apply to an item acquired under a prime contract if—

(1) The offeror has certified, and subsequently demonstrates, that the offeror
and its subcontractor(s) will individually or collectively enter into a contractual
agreement or agreements to purchase a sufficient quantity of domestically melted or
produced specialty metal in accordance with the provision at 252.225-7010; and

(2) The USD(AT&L), or the Secretary of the military department concerned,
determines that the item is a commercial derivative military article (defense agencies
see procedures at PGI 225.7003-3(c)). The contracting officer shall submit the offeror’s
certification and a request for a determination to the appropriate official, through
agency channels, and shall notify the offeror when a decision has been made.

(d) National security waiver. The USD(AT&L) may waive the restrictions at
225.7003-2 if the USD(AT&L) determines in writing that acceptance of the item is
necessary to the national security interests of the United States (see procedures at

PGI 225.7003-3(d)). This authority may not be delegated.
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(1) The written determination of the USD(AT&L)—

(1) Shall specify the quantity of end items to which the national security
waiver applies;

(1) Shall specify the time period over which the national security waiver
applies; and

(111) Shall be provided to the congressional defense committees before the
determination is executed, except that in the case of an urgent national security
requirement, the determination may be provided to the congressional defense
committees up to 7 days after it is executed.

(2) After making such a determination, the USD(AT&L) will—

(1) Ensure that the contractor or subcontractor responsible for the
noncompliant specialty metal develops and implements an effective plan to ensure
future compliance; and

(1) Determine whether or not the noncompliance was knowing and willful.
If the USD(AT&L) determines that the noncompliance was knowing and willful, the
appropriate debarring and suspending official shall consider suspending or debarring
the contractor or subcontractor until such time as the contractor or subcontractor has
effectively addressed the issues that led to the noncompliance.

(3) Because national security waivers will only be granted when the acquisition
In question is necessary to the national security interests of the United States, the
requirement for a plan will be applied as a condition subsequent, and not a condition
precedent, to the granting of a waiver.

225.7003-4 One-time waiver.
DoD may accept articles containing specialty metals that are not in compliance with
the specialty metals clause of the contract if—

(a) Final acceptance takes place before September 30, 2010;

(b) The specialty metals were incorporated into items (whether end items or
components) produced, manufactured, or assembled in the United States before October
17, 2006;

(c) The contracting officer determines in writing that—

(1) It would not be practical or economical to remove or replace the specialty
metals incorporated in such items or to substitute items containing compliant
materials;

(2) The contractor and any subcontractor responsible for providing items
containing non-compliant specialty metals have in place an effective plan to ensure
compliance with the specialty metals clause of the contract for future items produced,
manufactured, or assembled in the United States; and

(3) The non-compliance was not knowing or willful;
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(d) The determination is approved by—
(1) The USD(AT&L); or
(2) The service acquisition executive of the military department concerned; and

(e) Not later than 15 days after approval of the determination, the contracting
officer posts a notice on the Federal Business Opportunities website at
www.FedBizOpps.gov, stating that a waiver for the contract has been granted under
Section 842(b) of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364).

225.7003-5 Solicitation provision and contract clauses.

(a) Unless the acquisition is wholly exempt from the specialty metals restrictions at
225.7003-2 because the acquisition is covered by an exception in 225.7003-3(a) or (d)
(but see paragraph (d) of this subsection)—

(1) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that—

(1) Exceed the simplified acquisition threshold; and
(1) Require the delivery of specialty metals as end items.

(2) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, in solicitations and contracts, including
solicitations and contracts using FAR part 12 procedures for the acquisition of
commercial items, that—

(1) Exceed the simplified acquisition threshold; and

(1) Require delivery of any of the following items, or components of the
following items, if such items or components contain specialty metal:

(A) Aircraft.
(B) Missile or space systems.
(C) Ships.
(D) Tank or automotive items.
(E) Weapon systems.
(F) Ammunition.
(b) Use the provision at 252.225-7010, Commercial Derivative Military Article—

Specialty Metals Compliance Certificate, in solicitations, including solicitations using
FAR part 12 procedures for the acquisition of commercial items,—
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(1) That contain the clause at 252.225-7009; and

(2) For which the contracting officer anticipates that one or more offers of
commercial derivative military articles may be received.

(c) If an agency cannot reasonably determine at time of acquisition whether some or
all of the items will be used in support of combat operations or in support of contingency
operations, the contracting officer should not rely on the exception at 225.7003-3(a)(2)
or (3), but should include the appropriate specialty metals clause or provision in the
solicitation and contract.

(d) If the solicitation and contract require delivery of a variety of contract line items
containing specialty metals, but only some of the items are subject to domestic specialty
metals restrictions, identify in the Schedule those items that are subject to the
restrictions.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(c) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.
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In accordance with 10 U.S.C. 2534, do not acquire chemical weapons antidote contained
1n automatic injectors, or the components for such injectors, unless the chemical
weapons antidote or component is manufactured in the United States or Canada by a
company that—

(a) Has received all required regulatory approvals; and

(b) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition is—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.

225.7006-3 Waiver.

(a) The waiver criteria at 225.7008(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7008.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
in solicitations, including solicitations using FAR part 12 procedures for the acquisition
of commercial items, that require air circuit breakers for naval vessels unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts, including solicitations and contracts using FAR
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part 12 procedures for the acquisition of commercial items, that require air circuit
breakers for naval vessels unless—

(1) An exception at 225.7006-2 applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in diameter,
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing—
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Waiver of restrictions of 10 U.S.C. 2534.

(a) When specifically authorized by reference elsewhere in this subpart, the
restrictions on certain foreign purchases under 10 U.S.C. 2534(a) may be waived as
follows:

(1)@ The Under Secretary of Defense (Acquisition, Technology, and Logistics)
(USD(AT&L)), without power of delegation, may waive a restriction for a particular
item for a particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a forelgn country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(11) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(11) Satisfactory quality items manufactured in the United States or Canada
are not available.
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(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.

(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)@1) through (ii1) of this
section, the USD(AT&L) has waived the restrictions of 10 U.S.C. 2534(a) for certain
items manufactured in the United Kingdom, including air circuit breakers for naval
vessels (see 225.7006) and the naval vessel components listed at 225.7010-1.

225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
(a) Do not acquire ball and roller bearings unless—
(1) The bearings are manufactured in the United States or Canada; and

(2) For each ball or roller bearing, the cost of the bearing components
manufactured in the United States or Canada exceeds 50 percent of the total cost of the
bearing components of that ball or roller bearing.

(b) The restriction at 225.7003-2 may also apply to bearings that are made from
specialty metals, such as high carbon chrome steel (bearing steel).

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.
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225.7009-5 Contract clause.

Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or

(c) A waiver has been granted in accordance with 225.7009-4.
225.7010 Restriction on certain naval vessel components.
225.7010-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire the following components of naval
vessels, to the extent they are unique to marine applications, unless manufactured in
the United States or Canada:

(a) Gyrocompasses.

(b) Electronic navigation chart systems.

(c) Steering controls.

(d) Pumps.

(e) Propulsion and machinery control systems.

(f) Totally enclosed lifeboats.

225.7010-2 Exceptions.
This restriction does not apply to—

(a) Contracts or subcontracts that do not exceed the simplified acquisition
threshold; or

(b) Acquisition of spare or repair parts needed to support components for naval
vessels manufactured outside the United States. Support includes the purchase of
spare gyrocompasses, electronic navigation chart systems, steering controls, pumps,
propulsion and machinery control systems, or totally enclosed lifeboats, when those
from alternate sources are not interchangeable.

225.7010-3 Waiver.

(a) The waiver criteria at 225.7008(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction of 10 U.S.C. 2534 for certain items manufactured in the United

Kingdom, including the items listed in section 225.7010-1. See 225.7008.
225.7010-4 Implementation.
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(a) 10 U.S.C. 2534(h) prohibits the use of contract clauses or certifications to
1mplement this restriction.

(b) Agencies shall accomplish implementation of this restriction through use of
management and oversight techniques that achieve the objectives of this section
without imposing a significant management burden on the Government or the
contractor involved.

225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—

(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or
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(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.
In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent

DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard—
(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the Jurlsdlctlon of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restrictions on military construction.

(a) For restriction on award of military construction contracts to be performed in
the United States outlying areas in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf, see 236.273(a).

(b) For restriction on acquisition of steel for use in military construction projects,
see 236.274.

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries

bordering the Arabian Gulf, see 236.602-70.

1998 EDITION 225.70-18


http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7011
http://www.acq.osd.mil/dpap/dars/dfars/html/current/236_2.htm#236.273
http://www.acq.osd.mil/dpap/dars/dfars/html/current/236_2.htm#236.274
http://www.acq.osd.mil/dpap/dars/dfars/html/current/236_6.htm#236.602-70

Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

225.7016 Prohibition on requiring the use of fire-resistant rayon fiber.

In accordance with section 821 of the National Defense Authorization Act for Fiscal
Year 2011, do not include in any solicitation issued before January 1, 2015, a
requirement that proposals submitted pursuant to such solicitation shall include the
use of fire-resistant rayon fiber. However, this does not preclude issuing a solicitation
that allows offerors to propose the use of fire-resistant rayon fiber.

225.7017 Utilization of domestic photovoltaic devices.
225.7017-1 Definitions. As used in this section—

“Covered contract” means an energy savings performance contract, a utility service
contract, or a private housing contract awarded by DoD, if such contract results in DoD
ownership of photovoltaic devices, by means other than DoD purchase as end products.
DoD is deemed to own a photovoltaic device if the device 15—

(1) Installed on DoD property or in a facility owned by DoD; and
(2) Reserved for the exclusive use of DoD for the full economic life of the device.

“Designated country photovoltaic device,” “domestic photovoltaic device,” “foreign

photovoltaic device,” “Free Trade Agreement country photovoltaic device,” “photovoltaic

device,” “qualifying country photovoltaic device,” and “U.S.-made photovoltaic device”
are defined in the clause at 252.225-7017, Photovoltaic Devices.

225.7017-2 Restriction.

In accordance with section 846 of the National Defense Authorization Act for Fiscal
Year 2011, photovoltaic devices provided under any covered contract shall comply with
41 U.S.C. chapter 83, Buy American, subject to the exceptions to that statute provided
in the Trade Agreements Act of 1979 (19 U.S.C. 2501 et seq.) or otherwise provided by
law.

225.7017-3 Exceptions.

DoD requires the contractor to utilize domestic photovoltaic devices in covered
contracts, with the following exceptions:

(a) Qualifying country. Qualifying country photovoltaic devices may be utilized in
any covered contract, because 225.103(a)(1)(A) provides an exception to the Buy
American statute for products of qualifying countries, as defined in 225.003.

(b) Buy American—unreasonable cost. For a covered contract that utilizes
photovoltaic devices valued at less than $204,000, the exception for unreasonable cost
may apply (see FAR 25.103(c)). If the cost of a foreign photovoltaic device plus 50
percent is less than the cost of a domestic photovoltaic device, then the foreign
photovoltaic device may be utilized.

(¢) Trade agreements.
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(1) Free Trade Agreements. For a covered contract that utilizes photovoltaic
devices valued at $25,000 or more, photovoltaic devices may be utilized from a country
covered under the acquisition by a Free Trade Agreement, depending upon dollar
threshold (see FAR subpart 25.4).

(2) World Trade Organization—Government Procurement Agreement. For
covered contracts that utilize photovoltaic devices that are valued at $204,000 or more,
only U.S.-made photovoltaic devices, designated country photovoltaic devices, or
qualifying country photovoltaic devices may be utilized.

225.7017-4 Solicitation provisions and contract clauses.

(a)(1) Use the clause at 252.225-7017, Photovoltaic Devices, in solicitations,
including solicitations using FAR part 12 procedures for the acquisition of commercial
1tems, for a contract that—

(1) Is expected to exceed the simplified acquisition threshold; and

(1) May be a covered contract, i.e., an energy savings performance contract,
a utility service contract, or a private housing contract awarded by DoD, if such
contract results in DoD ownership of photovoltaic devices, by means other than DoD
purchase as end products.

(2) Use the clause in the resultant contract, including contracts using FAR part
12 procedures for the acquisition of commercial items, if it is a covered contract (i.e., will
result in DoD ownership of photovoltaic devices, by means other than DoD purchase as
end products).

(b) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, in
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, that contain the clause at 252.225-7017.
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SUBPART 236.2-SPECIAL ASPECTS OF CONTRACTING FOR
CONSTRUCTION
(Revised March 26, 2015)

236.203 Government estimate of construction costs.
Follow the procedures at PGI 236.203 for handling the Government estimate of
construction costs.

236.204 Disclosure of the magnitude of construction projects.
Additional price ranges are—

(1) Between $10,000,000 and $25,000,000;

(11) Between $25,000,000 and $100,000,000;

(111) Between $100,000,000 and $250,000,000;

(1v) Between $250,000,000 and $500,000,000; and
(v) Over $500,000,000.

236.206 Liquidated damages.
See 211.503 for instructions on use of liquidated damages.

236.213 Special procedures for sealed bidding in construction contracting.
If it appears that sufficient funds may not be available for all the desired construction
features, consider using a bid schedule with additive or deductive items in accordance
with PGI 236.213.

236.270 Expediting construction contracts.

(a) 10 U.S.C. 2858 requires agency head approval to expedite the completion date of
a contract funded by a Military Construction Appropriations Act, if additional costs are
involved. This approval authority may not be redelegated. The approval authority
must—

(1) Certify that the additional expenditures are necessary to protect the
National interest; and

(2) Establish a reasonable completion date for the project.

(b) The contracting officer may approve an expedited completion date if no
additional costs are involved.

236.271 Cost-plus-fixed-fee contracts.
Annual military construction appropriations acts restrict the use of cost-plus-fixed-fee
contracts (see 216.306(c)).

1998 EDITION 236.2-1


http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI236_2.htm#236.203
http://www.acq.osd.mil/dpap/dars/dfars/html/current/211_5.htm#211.503
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI236_2.htm#236.213
http://www.acq.osd.mil/dpap/dars/dfars/html/current/216_3.htm#216.306

Defense Federal Acquisition Regulation Supplement

Part 236—Construction and Architect-Engineer Contracts

236.272 Prequalification of sources.

(a) Prequalification procedures may be used when necessary to ensure timely and
efficient performance of critical construction projects. Prequalification—

(1) Results in a list of sources determined to be qualified to perform a specific
construction contract; and

(2) Limits offerors to those with proven competence to perform in the required
manner.

(b) The head of the contracting activity must—

(1) Authorize the use of prequalification by determining, in writing, that a
construction project is of an urgency or complexity that requires prequalification; and

(2) Approve the prequalification procedures.

(c) For small businesses, the prequalification procedures must require the
qualifying authority to—

(1) Request a preliminary recommendation from the appropriate Small
Business Administration regional office, if the qualifying authority believes a small
business is not responsible;

(2) Permit the small business to submit a bid or proposal if the preliminary
recommendation is that the small business is responsible; and

(3) Follow the procedures in FAR 19.6, if the small business is in line for award
and is found nonresponsible.

236.273 Construction in foreign countries.

(a) In accordance with section 112 of the Military Construction and Veterans
Affairs and Related Agencies Appropriations Act, 2015 (Division I of Pub. L. 113-
235) and the same provision in subsequent mlhtary construction appropriations
acts, military construction contracts funded with military construction
approprlatlons that are estimated to exceed $1,000,000 and are to be performed in
the United States outlying areas in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf (i.e., Iran, Oman, United Arab Emirates,
Saudi Arabia, Qatar, Bahrain, Kuwait, and Iraq), shall be awarded only to
United States firms, unless—

(1) The lowest responsive and responsible offer of a United States firm exceeds
the lowest responsive and responsible offer of a foreign firm by more than 20 percent; or

(2) The contract is for military construction on Kwajalein Atoll and the lowest
responsive and responsible offer is submitted by a Marshallese firm.

(b) See PGI 236.273(b) for guidance on technical working agreements with foreign
governments.
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236.274 Restriction on acquisition of steel for use in military construction
projects.

In accordance with section 108 of the Military Construction and Veterans Affairs
Appropriations Act, 2009 (Pub. L. 110-329, Division E) and the same provision in
subsequent military construction appropriations acts, do not acquire, or allow a
contractor to acquire, steel for any construction project or activity for which American
steel producers, fabricators, or manufacturers have been denied the opportunity to
compete for such acquisition of steel.

236.275 Construction of industrial resources.
See Subpart 237.75 for policy relating to facilities projects.
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SUBPART 236.5—-CONTRACT CLAUSES
(Revised March 26, 2015)
236.570 Additional provisions and clauses.

(a) Use the following clauses in all fixed-price construction solicitations and
contracts—

(1) 252.236-7000, Modification Proposals--Price Breakdown; and
(2) 252.236-7001, Contract Drawings and Specifications.

(b) Use the following provisions and clauses in fixed-price construction contracts
and solicitations as applicable—

(1) 252.236-7002, Obstruction of Navigable Waterways, when the contract will
involve work near or on navigable waterways.

(2) When the head of the contracting activity has approved use of a separate bid
item for mobilization and preparatory work, use either—

(1) 252.236-7003, Payment for Mobilization and Preparatory Work. Use
this clause for major construction contracts that require—

(A) Major or special items of plant and equipment; or

(B) Large stockpiles of material which are in excess of the type, kind,
and quantity which would be normal for a contractor qualified to undertake the work;
or

(11) 252.236-7004, Payment for Mobilization and Demobilization. Use this
clause for contracts involving major mobilization expense, or plant equipment and
material (other than the situations covered in paragraph (b)(2)() of this section) made
necessary by the location or nature of the work.

(A) Generally, allocate 60 percent of the lump sum price in paragraph
(a) of the clause to the cost of mobilization.

(B) Vary this percentage to reflect the circumstances of the particular
contract, but in no event should mobilization exceed 80 percent of the payment item.

(3) 252.236-7005, Airfield Safety Precautions, when construction will be
performed on or near airfields.

(4) 252.236-7006, Cost Limitation, if the solicitation's bid schedule contains one
or more items subject to statutory cost limitations, and if a waiver has not been granted
(FAR 36.205).

(5) 252.236-7007, Additive or Deductive Items, if the procedures in 236.213 are
being used.
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(6) 252.236-7008, Contract Prices--Bidding Schedule, if the contract will contain
only unit prices for some items.

(c) Use the following provisions in solicitations for military construction contracts
that are funded with military construction appropriations and are estimated to exceed
$1,000,000:

(1) 252.236-7010, Overseas Military Construction--Preference for United States
Firms, when contract performance will be in a United States outlying area
in the Pacific or in a country bordering the Arabian Gulf.

(2) 252.236-7012, Military Construction on Kwajalein Atoll--Evaluation
Preference, when contract performance will be on Kwajalein Atoll.

(d) Use the clause at 252.236-7013, Requirement for Competition Opportunity for
American Steel Producers, Fabrlcators and Manufacturers, in solicitations and
contracts that—

(1) Use funds appropriated for military construction; and
(2) May require the acquisition of steel as a construction material.

(e) Also see 246.710(4) for an additional clause applicable to construction contracts
to be performed in Germany.
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SUBPART 236.6—ARCHITECT-ENGINEER SERVICES
(Revised March 26, 2015)

236.601 Policy.

(1) Written notification to the congressional defense committees is required if the
total estimated contract price for architect-engineer services or construction design, in
connection with military construction, military family housing, or restoration or
replacement of damaged or destroyed facilities, exceeds $1,000,000. In accordance with
10 U.S.C. 480, unclassified notifications must be provided by electronic medium.

(1) For military construction or military family housing (10 U.S.C. 2807(b)), the
notification—

(A) Must include the scope of the project and the estimated contract price;
and

(B)(1) If provided by electronic medium, must be provided at least 14 days
before the initial obligation of funds; or

(2) If provided by other than electronic medium, must be received by
the congressional defense committees at least 21 days before the initial obligation of
funds.

(1) For restoration or replacement of damaged or destroyed facilities (10 U.S.C.
2854(b)), the notification—

(A) Must include the justification for the project, the estimated contract
price, and the source of the funds for the project; and

(B)(1) If provided by electronic medium, must be provided at least 7 days
before the initial obligation of funds; or

(2) If provided by other than electronic medium, must be received by
the congressional defense committees at least 21 days before the initial obligation of
funds.

(2) During the applicable notice period, synopsis of the proposed contract action and
administrative actions leading to the award may be started.

236.602 Selection of firms for architect-engineer contracts.
236.602-1 Selection criteria.
(a) Establish the evaluation criteria before making the public announcement

required by FAR 5.205(d) and include the criteria and their relative order of importance
in the announcement. Follow the procedures at PGI 236.602-1(a).
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236.602-70 Restriction on award of overseas architect-engineer contracts to
foreign firms.

In accordance with section 111 of the Military Construction and Veterans Affairs and
Related Agencies Appropriations Act, 2015 (Division I of Pub. L. 113-235) and the same
pI‘OVlSlOIl 1n subsequent military construction approprlatlons acts, architect-

engineer contracts funded by military construction appropriations that are estimated to
exceed $500,000 and are to be performed in Japan, in any North Atlantic Treaty
Organization member country, or in countries bordering the Arabian Gulf (i.e., Iran,
Oman, United Arab Emirates, Saudi Arabia, Qatar, Bahrain, Kuwait, and Iraq), shall
be awarded only to United States firms or to joint ventures of United States

and host nation firms.

236.604 Performance evaluation.

Prepare a separate performance evaluation after actual construction of the project.
Ordinarily, the evaluating official should be the person most familiar with the
architect-engineer contractor’s performance.

236.606 Negotiations.
236.606-70 Statutory fee limitation.

(a) 10 U.S.C. 4540, 7212, and 9540 limit the contract price (or fee) for architect-
engineer services for the preparation of designs, plans, drawings, and specifications to

six percent of the project's estimated construction cost.

(b) The six percent limit also applies to contract modifications, including
modifications involving—

(1) Work not initially included in the contract. Apply the six percent limit to
the revised total estimated construction cost.

(2) Redesign. Apply the six percent limit as follows—

(1) Add the estimated construction cost of the redesign features to the
original estimated construction cost;

(i1) Add the contract cost for the original design to the contract cost for
redesign; and

(i11) Divide the total contract design cost by the total estimated construction
cost. The resulting percentage may not exceed the six percent statutory limitation.

(c) The six percent limit applies only to that portion of the contract (or modification)
price attributable to the preparation of designs, plans, drawings, and specifications. If a
contract or modification also includes other services, the part of the price attributable to
the other services is not subject to the six percent limit.
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236.609 Contract clauses.
236.609-70 Additional provision and clause.

(a)(1) Use the clause at 252.236-7009, Option for Supervision and Inspection
Services, in solicitations and contracts for architect-engineer services when—

(1) The contract will be fixed price; and

(1) Supervision and inspection services by the architect-engineer contractor
may be required during construction.

(2) Include the scope of such services in Appendix A of the contract.
(b) Use the provision at 252.236-7011, Overseas Architect-Engineer Services--

Restriction to United States Firms, in solicitations for architect-engineer contracts that
are—

(1) Funded with military construction appropriations;
(2) Estimated to exceed $500,000; and

(3) To be performed in Japan, in any North Atlantic Treaty Organization
member country, or in countries bordering the Arabian Gulf.
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252.245-7000 Government-Furnished Mapping, Charting, and Geodesy
Property.
As prescribed in 245.107(1), use the following clause:

GOVERNMENT-FURNISHED MAPPING, CHARTING, AND GEODESY PROPERTY
(APR 2012)

(a) Definition. “Mapping, charting, and geodesy (MC&G) property” means geodetic,
geomagnetic, gravimetric, aeronautical, topographic, hydrographic, cultural, and
toponymic data presented in the form of topographic, planimetric, relief, or thematic
maps and graphics; nautical and aeronautical charts and publications; and in
simulated, photographic, digital, or computerized formats.

(b) The Contractor shall not duplicate, copy, or otherwise reproduce MC&G
property for purposes other than those necessary for performance of the contract.

(c) At the completion of performance of the contract, the Contractor, as directed by
the Contracting Officer, shall either destroy or return to the Government all
Government-furnished MC&G property not consumed in the performance of this
contract.

(End of clause)

252.245-7001 Tagging, Labeling, and Marking of Government-Furnished
Property.
As prescribed in 245.107(2), use the following clause:

TAGGING, LABELING, AND MARKING OF GOVERNMENT-FURNISHED
PROPERTY (APR 2012)

(a) Definitions. As used in this clause—

“Government-furnished property” is defined in the clause at FAR 52.245-1,
Government Property.

“Serially-managed item” means an item designated by DoD to be uniquely tracked,
controlled, or managed in maintenance, repair, and/or supply systems by means of its
serial number.

(b) The Contractor shall tag, label, or mark Government-furnished property items
1dentified in the contract as subject to serialized item management (serially-managed
items).

(c) The Contractor is not required to tag, label, or mark Government-furnished
property previously tagged, labeled, or marked.

(End of clause)
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252.245-7002 Reporting Loss of Government Property.
As prescribed in 245.107(3), use the following clause:

REPORTING LOSS OF GOVERNMENT PROPERTY (APR 2012)
(a) Definitions. As used in this clause—

“Government property” is defined in the clause at FAR 52.245-1, Government
Property.

“Loss of Government property” means unintended, unforeseen, or accidental loss,
damage, or destruction of Government property that reduces the Government’s
expected economic benefits of the property. Loss of Government property does not
include purposeful destructive testing, obsolescence, normal wear and tear, or
manufacturing defects. Loss of Government property includes, but is not limited to—

(1) Items that cannot be found after a reasonable search;
(2) Theft;

(3) Damage resulting in unexpected harm to property requiring repair to
restore the item to usable condition; or

(4) Destruction resulting from incidents that render the item useless for its
intended purpose or beyond economical repair.

“Unit acquisition cost” means—

(1) For Government-furnished property, the dollar value assigned by the
Government and identified in the contract; and

(2) For Contractor-acquired property, the cost derived from the Contractor’s
records that reflect consistently applied, generally acceptable accounting principles.

(b) Reporting loss of Government property.

(1) The Contractor shall use the Defense Contract Management Agency
(DCMA) eTools software application for reporting loss of Government property.
Reporting value shall be at unit acquisition cost. The eTools “LTDD of Government
Property” toolset can be accessed from the DCMA home page External Web Access
Management application at http:.//www.dema.mil/aboutetools.cfm.

(2) Unless otherwise provided for in this contract, the requirements of
paragraph (b)(1) of this clause do not apply to normal and reasonable inventory
adjustments, 1.e., losses of low-risk consumable material such as common hardware, as
agreed to by the Contractor and the Government Property Administrator. Such losses
are typically a product of normal process variation. The Contractor shall ensure that
its property management system provides adequate management control measures,
e.g., statistical process controls, as a means of managing such variation.

(3) The Contractor shall report losses of Government property outside normal
process variation, e.g., losses due to—
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(1) Theft;

(1) Inadequate storage;

(11) Lack of physical security; or
(1iv) “Acts of God.”

(4) This reporting requirement does not change any liability provisions or other
reporting requirements that may exist under this contract.

(End of clause)

252.245-7003 Contractor Property Management System Administration.
As prescribed in 245.107(4), insert the following clause:

CONTRACTOR PROPERTY MANAGEMENT SYSTEM ADMINISTRATION
(APR 2012)

(a) Definitions. As used in this clause—

“Acceptable property management system” means a property system that complies with
the system criteria in paragraph (c) of this clause.

“Property management system” means the Contractor’s system or systems for
managing and controlling Government property.

“Significant deficiency” means a shortcoming in the system that materially affects the
ability of officials of the Department of Defense to rely upon information produced by
the system that is needed for management purposes.

(b) General. The Contractor shall establish and maintain an acceptable property
management system. Failure to maintain an acceptable property management system,
as defined in this clause, may result in disapproval of the system by the Contracting
Officer and/or withholding of payments.

(c) System criteria. The Contractor’s property management system shall be in
accordance with paragraph (f) of the contract clause at Federal Acquisition Regulation
52.245-1.

(d) Significant deficiencies. (1) The Contracting Officer will provide an initial
determination to the Contractor, in writing, of any significant deficiencies. The initial
determination will describe the deficiency in sufficient detail to allow the Contractor to
understand the deficiency.

(2) The Contractor shall respond within 30 days to a written initial
determination from the Contracting Officer that identifies significant deficiencies in the
Contractor's property management system. If the Contractor disagrees with the initial
determination, the Contractor shall state, in writing, its rationale for disagreeing.

(3) The Contracting Officer will evaluate the Contractor's response and notify
the Contractor, in writing, of the Contracting Officer’s final determination concerning—
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(1) Remaining significant deficiencies;
(11) The adequacy of any proposed or completed corrective action; and

(111) System disapproval, if the Contracting Officer determines that one or
more significant deficiencies remain.

(e) If the Contractor receives the Contracting Officer’s final determination of
significant deficiencies, the Contractor shall, within 45 days of receipt of the final
determination, either correct the significant deficiencies or submit an acceptable
corrective action plan showing milestones and actions to eliminate the significant
deficiencies.

(f) Withholding payments. If the Contracting Officer makes a final determination to
disapprove the Contractor’s property management system, and the contract includes
the clause at 252.242-7005, Contractor Business Systems, the Contracting Officer will
withhold payments in accordance with that clause.

(End of clause)

252.245-7004 Reporting, Reutilization, and Disposal.
As prescribed in 245.107(5), use the following clause:

REPORTING, REUTILIZATION, AND DISPOSAL (MAR 2015)
(a) Definitions. As used in this clause—

(1) “Demilitarization” means the act of eliminating the functional
capabilities and inherent military design features from DoD personal property.
Methods and degree range from removal and destruction of critical features to total
destruction by cutting, tearing, crushing, mangling, shredding, melting, burning,
etc.

(2) “Export-controlled items” means items subject to the Export
Administration Regulations (EAR) (15 CFR parts 730-774) or the International
Traffic in Arms Regulations [(ITAR)] (22 CFR parts 120-130). The term includes—

(1) “Defense items,” defined in the Arms Export Control Act, 22 U.S.C.
27783)(4)(A), as defense articles, defense services, and related technical data, etc.;
and

(1) “Items,” defined in the EAR as “commodities,” “software,” and
“technology,” terms that are also defined in the EAR, 15 CFR 772.1.

(3) “Ineligible transferees” means individuals, entities, or countries—
(1) Excluded from Federal programs by the General Services

Administration as identified in the System for Award Management Exclusions
located at https://www.acquisition.gov;

(1) Delinquent on obligations to the U.S. Government under surplus
sales contracts;
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(111) Designated by the Department of Defense as ineligible, debarred, or
suspended from defense contracts; or

(1v) Subject to denial, debarment, or other sanctions under export
control laws and related laws and regulations, and orders administered by the
Department of State, the Department of Commerce, the Department of Homeland
Security, or the Department of the Treasury.

(4) “Scrap” means property that has no value except for its basic material
content. For purposes of demilitarization, scrap is defined as recyclable waste and
discarded materials derived from items that have been rendered useless beyond
repair, rehabilitation, or restoration such that the item’s original identity, utility,
form, fit, and function have been destroyed. Items can be classified as scrap if
processed by cutting, tearing, crushing, manghng, shreddlng, or melting. Intact or
recognizable components and parts are not “scrap.’

(5) Serv1ceable or. usable property” means property with potential for
reutilization or sale “as 1s” or with minor repairs or alterations.

(b) Inventory disposal schedules. Unless disposition instructions are otherwise
included in this contract, the Contractor shall complete SF 1428, Inventory
Schedule B, within the Plant Clearance Automated Reutilization Screening System
(PCARSS). Information on PCARSS can be obtained from the plant clearance
officer and at http://www.dema.mil/ITCSO/CBT/PCARSS/index.cfm.

(1) The SF 1428 shall contain the following:

(1) If known, the applicable Federal Supply Code (FSC) for all items,
except items in scrap condition.

(1) If known, the manufacturer name for all aircraft components under
Federal Supply Group (FSG) 16 or 17 and FSCs 2620, 2810, 2915, 2925, 2935, 2945,
2995, 4920, 5821, 5826, 5841, 6340, and 6615.

(111) The manufacturer name, make, model number, model year, and
serial number for all aircraft under FSCs 1510 and 1520.

(iv) Appropriate Federal Condition Codes. See Appendix 2 of DLM
4000.25-2, Military Standard Transaction Reporting and Accounting Procedures
(MILSTRAP) manual, edition in effect as of the date of this contract. Information
on Federal Condition Codes can be obtained at
http://www2.dla.mil/j-6/dlmso/elibrary/manuals/dlm/dlm_pubs.asp#.

(2) If the schedules are acceptable, the plant clearance officer shall
complete and send the Contractor a DD Form 1637, Notice of Acceptance of
Inventory.

(¢c) Proceeds from sales of surplus property. Unless otherwise provided in the
contract, the proceeds of any sale, purchase, or retention shall be—

(1) Forwarded to the Contracting Officer;
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(2) Credited to the Government as part of the settlement agreement;
(3) Credited to the price or cost of the contract; or
(4) Applied as otherwise directed by the Contracting Officer.

(d) Demilitarization, mutilation, and destruction. If demilitarization,
mutilation, or destruction of contractor inventory is required, the-Contractor shall
demilitarize, mutilate, or destroy contractor inventory, in accordance with the terms
and conditions of the contract and consistent with Defense Demilitarization
Manual, DoDM 4160.28-M, edition in effect as of the date of this contract. The
plant clearance officer may authorize the purchaser to demilitarize, mutilate, or
destroy as a condition of sale provided the property is not inherently dangerous to
public health and safety.

(e) Classified Contractor inventory. The Contractor shall dispose of classified
contractor inventory in accordance with applicable security guides and regulations
or as directed by the Contracting Officer.

(O Inherently dangerous Contractor inventory. Contractor inventory dangerous
to public health or safety shall not be disposed of unless rendered innocuous or until
adequate safeguards are provided.

(g) Contractor inventory located in foreign countries. Consistent with contract
terms and conditions, property disposition shall be in accordance with foreign and
U.S. laws and regulations, including laws and regulations involving export controls,
host nation requirements, Final Governing Standards, and Government-to-
Government agreements. The Contractor's responsibility to comply with all
applicable laws and regulations regarding export-controlled items exists
independent of, and is not established or limited by, the information provided by
this clause.

(h) Disposal of scrap.
(1) Contractor with scrap procedures.

(1) The Contractor shall include within its property management
procedure, a process for the accountability and management of Government-owned
scrap. The process shall, at a minimum, provide for the effective and efficient
disposition of scrap, including sales to scrap dealers, so as to minimize costs,
maximize sales proceeds, and, contain the necessary internal controls for mitigating
the improper release of non-scrap property.

(11) The Contractor may commingle Government and contractor-owned
scrap and provide routine disposal of scrap, with plant clearance officer
concurrence, when determined to be effective and efficient.

(2) Scrap warranty. The plant clearance officer may require the Contractor
to secure from scrap buyers a DD Form 1639, Scrap Warranty.

(1) Sale of surplus Contractor inventory.

1998 EDITION 252.245-6



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(1) The Contractor shall conduct sales of contractor inventory (both useable
property and scrap) in accordance with the requirements of this contract and plant
clearance officer direction.

(2) Any sales contracts or other documents transferring title shall include
the following statement:

“The Purchaser certifies that the property covered by this
contract will be used in (name of country). In the event of resale or export by the
Purchaser of any of the property, the Purchaser agrees to obtain the appropriate
U.S. and foreign export or re-export license approval.

(§) Restrictions on purchase or retention of Contractor inventory.

(1) The Contractor may not knowingly sell the inventory to any
person or that person's agent, employee, or household member if that person—

(1) Is a civilian employee of the DoD or the U.S. Coast Guard,;

(1) Is a member of the armed forces of the United States,
including the U.S. Coast Guard; or

(111) Has any functional or supervisory responsibilities for or within the
DoD’s property disposal/disposition or plant clearance programs or for the disposal
of contractor inventory.

(2) The Contractor may conduct Internet-based sales, to include use of a
third party.

(3) If the Contractor wishes to bid on the sale, the Contractor or its
employees shall submit bids to the plant clearance officer prior to soliciting bids
from other prospective bidders.

(4) The Contractor shall solicit a sufficient number of bidders to obtain
adequate competition. Informal bid procedures shall be used, unless the plant
clearance officer directs otherwise. The Contractor shall include in its invitation for
bids, the sales terms and conditions provided by the plant clearance officer.

(5) The Contractor shall solicit bids at least 15 calendar days before bid
opening to allow adequate opportunity to inspect the property and prepare bids.

(6) For large sales, the Contractor may use summary lists of items offered
as bid sheets with detailed descriptions attached.

(7) In addition to mailing or delivering notice of the proposed sale to
prospective bidders, the Contractor may (when the results are expected to justify
the additional expense) display a notice of the proposed sale in appropriate public
places, e.g., publish a sales notice on the Internet in appropriate trade journals or
magazines and local newspapers.
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(8) The plant clearance officer or representative will witness the bid
opening. The Contractor shall submit, either electronically or manually, two copies
of the bid abstract.

(9) The following terms and conditions shall be included in sales contracts
involving the demilitarization, mutilation, or destruction of property:

(1) Demilitarization, mutilation, or destruction on Contractor or
subcontractor premises. Item(s) require demilitarization, mutilation, or
destruction by the Purchaser. Insert item number(s) and specific demilitarization,
mutilation, or destruction requirements for item(s) shown in Defense
Demilitarization Manual, DoDM 4160.28-M, edition in effect as of the date of this
contract. Demilitarization shall be witnessed and verified by a Government
representative using DRMS Form 145 or equivalent.

(11) Demilitarization, mutilation, or destruction off Contractor or
subcontractor premises.

(A) Item(s) require demilitarization, mutilation, or
destruction by the Purchaser. Insert item number(s) and specific demilitarization,
mutilation, or destruction requirements for item(s) shown in Defense
Demilitarization Manual, DoDM 4160.28-M, edition in effect as of the date of this
contract. Demilitarization shall be witnessed and verified by a Government
representative using DRMS Form 145 or equivalent.

(B) Property requiring demilitarization shall not be removed, and
title shall not pass to the Purchaser, until demilitarization has been accomplished
and verified by a Government representative. Demilitarization will be
accomplished as specified in the sales contract. Demilitarization shall be witnessed
and verified by a Government representative using DRMS Form 145 or equivalent.

(C) The Purchaser agrees to assume all costs incident to the
demilitarization and to restore the working area to its present condition after
removing the demilitarized property.

(111) Failure to demilitarize. 1If the Purchaser fails to demilitarize,
mutilate, or destroy the property as specified in the contract, the Contractor may,
upon giving 10 days written notice from date of mailing to the Purchaser—

(A) Repossess, demilitarize, and return the property to the
Purchaser, in which case the Purchaser hereby agrees to pay to the Contractor,
prior to the return of the property, all costs incurred by the Contractor in
repossessing, demilitarizing, and returning the property;_

(B) Repossess, demilitarize, and resell the property, and charge the
defaulting Purchaser with all costs incurred by the Contractor. The Contractor
shall deduct these costs from the purchase price and refund the balance of the
purchase price, if any, to the Purchaser. In the event the costs exceed the purchase
price, the defaulting Purchaser hereby agrees to pay these costs to the Contractor;
or
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(C) Repossess and resell the property under similar terms and
conditions. In the event this option is exercised, the Contractor shall charge the
defaulting Purchaser with all costs incurred by the Contractor. The Contractor
shall deduct these costs from the original purchase price and refund the balance of
the purchase price, if any, to the defaulting Purchaser. Should the excess costs to
the Contractor exceed the purchase price, the defaulting Purchaser hereby agrees to
pay these costs to the Contractor.

(End of clause)
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