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Day 1 — Wednesday December 6 Sessions

KEYNOTE ADDRESS: HON NICKOLAS H. GUERTIN, DIRECTOR,
OPERATIONAL TEST AND EVALUATION

Secretary Guertin addressed the importance of IP to DOT&E and execution of the
Department’s missions and objectives. He emphasized that test data is needed early in
product development and to support evolving systems. As such, timely access to the
data for not just a specific system but for a family of systems and its mission thread is
critical.

SESSION #1: “SECTION 801 CASE STUDY PRESENTATIONS — KEY
TAKEAWAYS AND LESSONS LEARNED”

Presenters:

e Thomas Florip, Supervisor Attorney, Program Executive Office, Tactical Aircraft
Programs (PEO(T)) Legal Department, Naval Air Systems Command (NAVAIR)

e Andrew Cranford, Supervisory Logistics Lead, Future Long Range Assault
Aircraft (FLRAA), Office of the Assistant Secretary of the Army for Acquisition,
Logistics, & Technology (ASA(AL&T))

o Jessica Parezo, Associate General Counsel, Air Force IP Cadre, Acquisition,
Technology & Logistics (AT&L) Division, Office of the Air Force General Counsel
(SAF/GCQ)

« Jerry Mathew, Logistics, Air Force IP Cadre, SAF/AQCC

o Bonnie Evangelista, Acquisition Policy Director Tradewinds Execution Lead,
Chief Digital and Artificial Intelligence Office (CDAO)

Key takeaways and outcomes:

The Service representatives and CDAO representative presented their respective Sec.
801 Pilot Program Case Studies with the goal of successfully identifying, developing,
and refining measures and metrics of expected IP evaluation and valuation outcomes.
To that end, the following key takeaways and recommendations were highlighted:

» Earlier IP strategic planning earlier in the program life cycle, with a focus on
proactively preserving flexibility and competitive options will address uncertainty
in the early assessments of long-term IP needs throughout the entire life cycle;
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» Based on feedback from the Pilot Program case studies and other Pilot Program
activities, programs desire practical examples of IP strategies and data on
associated outcomes for study, adaptation, and implementation;

» There is a critical need for a program's IP Strategy to be tailored to balance the
interests of DoD and Industry, including using specially negotiated licenses and
Modular Open Systems Approach (MOSA);

» Programs should strive to identify and tailor IP Strategy models for different
acquisition pathways and technologies — for example, distinguish IP best
practices for software-intensive programs versus hardware-intensive programs.

SESSION #2: BROWN BAG LUNCH & LEARN: “A 360° PERSPECTIVE
ON IP AND DIGITAL ENGINEERING AND ACQUISITION TOOLS”

Moderator:

« John Daly, Chief Engineer, Booz Allen Hamilton & Chair, NDIA Systems
Engineering Division

Panelists:
« Matt Bailey, Director of Intellectual Property, Air Force Headquarters

o Daniel Hettema, Director, OUSD(R&E) Digital Engineering, Modeling &
Simulation

o Paul Nelson, Director, Engineering, Northrop Grumman

o Laura Hart, Senior Manager for Corporate Engineering, Engineering Research,
Lockheed Martin & Co-chair of OMG Unified Architecture Framework Group

e Allen Kerbow, Aerospace & Defense Industry Process Consultant Director,
Dassault Systems

Key takeaways and outcomes:

The panelists fostered a robust discussion of Departmental solutions, addressing IP
considerations and issues in DoD digital engineering and digital acquisition ecosystems
from a cross-functional perspective, to include:

» Establishing enterprise-wide digital engineering and digital acquisition tools that
inform IP evaluation, IP valuation, and development of IP strategies;

» Sharing of IP deliverables and associated license rights and pricing throughout
the Department and enable informed negotiations and development of IP
strategies.
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SESSION #3: “PUT YOUR MOUTH WHERE YOUR MONEY IS: HOW THE
GOVERNMENT AND INDUSTRY MAY SHARE INSIGHTS ON HOW IP
VALUATION IMPACTS PRICING”

Moderator:

Dr. Jerry McGinn, Executive Director, Greg and Camille Baroni Center for Government
Contracting, George Mason University, School of Business

Panelists:
« John Stankiewicz, Senior IP Counsel, Rolls-Royce Corp.

e Ryan Connell, Deputy Director, Defense Contract Management Agency,
Commercial Item Group

e Gregory Campanella, Managing Director, Management Consulting and Valuation
Practices, Ocean Tomo, a Part of JS Held

o Jessica Parezo, Associate General Counsel, The Air Force IP Cadre, Acquisition,
Technology & Logistics (AT&L) Division, Office of the Air Force General Counsel
(SAF/GCQ)

Key takeaways and outcomes:

This panel discussed the critical need for transparency between the Government and
Industry regarding IP valuation information and pricing in DoD contracts, addressing
various concerns and best practices regarding information sharing related to IP
valuation methods. The panel discussed recommendations to:

» Engender greater transparency into the IP valuation methods and rationales
used that impact pricing of data and data rights in support of source selections
and contract negotiations;

» Balance Industry’s desire for increased opportunities and greater insight into the
solicitation process and the Government’s need to ensure the competitive
environment represents a fair and level playing field.

SESSION #4: “IP EVALUATION: PERSPECTIVES AND CONSIDERATIONS”

Moderator:

e George Winborne, Lead for Communications, Knowledge and Performance
Management, OSD Intellectual Property Cadre
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Panelists:

e Andrew Cranford, Supervisory Logistics Lead, Future Long Range Assault
Aircraft (FLRAA), Office of the Assistant Secretary of the Army for Acquisition,
Logistics, & Technology (ASA(AL&T))

e Noah Tevis, Deputy General Counsel — Intellectual Property, Bell Textron, Inc.

e James McEwen, Senior Intellectual Property Attorney, Sikorsky Aircraft
Corporation

« Larry Brantley, Intellectual Property Counsel, Office of Command Counsel,
Headquarters, U.S. Army Materiel Command

Key takeaways and outcomes:

This panel discussed and debated pros, cons, and challenges of IP evaluation in DoD
acquisitions from the perspectives of Government and Industry. Specifically, the
following best practices and considerations were discussed:

» Consider evaluating IP in competitive source selections and as a negotiation
objective in sole source awards while at the same time addressing whether and
how IP evaluations may disincentivize certain vendors to include non-traditional
contractors and small businesses;

» Refine or tailor IP evaluation and valuation measures, tactics, techniques, and
procedures based on the context or use case, including the relevant technology
sector and applicable business models.

SESSION #5: “NAVIGATING THE EVOLVING LANDSCAPE OF |IP-RELATED
DFARS REGULATIONS”

Panelists:
o Richard Gray, Director, OSD Intellectual Property Cadre
o David Rikkers, Partner, Rikkers Technology Law

« David Johnson, Senior Procurement Analyst, Defense Acquisition Regulations
System

Key takeaways and outcomes:

This interactive panel provided robust discussion and updates on recent and upcoming
IP-related DFARS regulatory changes; shared tools/resources available to engage in
the public rulemaking process; and discussed Industry and Government perspectives
on IP-related DFARS regulatory cases. Both Industry and Government participants
found the rulemaking process a very necessary but complicated process!
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Day 2 — Thursday December 7 Sessions

Panelists:

Michael Gomes, Division Chief and Chief of the Contracting Office Army
Contracting Command — Aberdeen Proving Ground, Division C

James Haag, Attorney-Advisor, Deputy General Counsel (Acquisition,
Technology and Logistics) Division, Air Force HQ

Todd Loy, Director, Navy Modeling & Simulation Office

Steve Henry, USAF Col (Retired), NDIA Systems Engineering Division,
Architecture Committee

Key takeaways and outcomes:

This panel used a “Shark Tank” style approach to discuss the concepts of applying an IP
reference architecture approach to successful implementation of IP strategies. The
discussion yielded the following findings:

>

Engaging in early acquisition planning (including IP strategies) is key in
facilitating cost efficiencies and mission readiness for programs;

There are DoD programs that have successfully implemented flexible/tailored IP
strategies and TTPs (tactics, techniques, and procedures), but there is always
room for improvement, specifically in balancing the interests of Industry, where
Industry desires flexible/tailored IP strategies that balance their unique concerns;

It may be beneficial to establish a “library” of IP strategies and concise case
studies (illustrating specific IP-related TTPs) from programs (including legacy
programs). This will allow other programs to learn best practices and apply them
to their own programs;

The Department should continue to inform the acquisition workforce on
innovative ways to overcome IP-related barriers to competitive procurement and
organic sustainment while equitably balancing both the interests of Government
and industry.

SESSION #6: “THE POWER OF SPECIALLY NEGOTIATED LICENSES”

Panelists:

Ruth Swilling, Executive Director & Chief IP Counsel, Raytheon Co.

Dan Dzara, Associate Counsel for Acquisition, Technology and Logistics, Air
Force Headquarters, and Deputy Director of Intellectual Property Law, Air Force
HQ
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o Neal Duiker, Contracting Officer and Technical Data Subject Matter Expert, Air
Force Life Cycle Management Center

Key takeaways and outcomes:

Through the use of an interactive audience polling tool, this panel engaged with the
audience regarding advantages, misconceptions, and best practices related to specially
negotiated licenses from various Government and industry perspectives. Audience polls
and discussions revealed the following:

» Perceived and actual challenges for the negotiations include potential for
insurmountable deliverables or timelines for negotiations that may impact
program schedules;

» Other variables that may impact negotiations include the program type, contract
type, and types of recipients of the data;

» There is a need to develop training related to negotiations (in view of desired
outcomes and strategies that may depend on technology and specific program
needs).

SESSION #7: BROWN BAG LUNCH & LEARN: “IP/DATA RIGHTS ARE
NOT A ZERO-SUM GAME”

Moderator:

« George Winborne, Lead for Communications, Knowledge and Performance
Management, OSD Intellectual Property Cadre

Panelists:
« Mary Delahunty, Vice President and General Counsel, Invocon, Inc.

« Abby Boggs, Intellectual Property Specialist, Office of the Deputy Assistant
Secretary of the Army (Strategy & Acquisition Reform)

e Alison Brown, President and CEO of NAVSYS Corporation

o Derrick Davis, Director for Industrial Cyber Security for the Office of Small
Business Programs (OSBP)

Key takeaways and outcomes:

This panel provided an engaging discussion on Small Business perspectives on data
rights. Specifically, the following key topics were addressed:

» Discussed the basic landscape for IP rights related to small businesses, and their
challenges and opportunities;
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> ldentified the resources available to assist small businesses in traversing the
landscape. Specifically, highlighted the various DoD and MilDep offices available
to provide small businesses with IP and data rights-related guidance;

» Provided an overview of Bayh-Dole for patent rights and SBIR/STTR data rights
and pending DFARS rulemaking cases;

SESSION #8: “ENABLING MOSA THROUGH IP AND VICE VERSA”

Moderator:
e Richard Gray, Director, OSD Intellectual Property Cadre
Panelists:
« Kelly Alexander, OUSD(R&E) SE Modernization Engineering Lead
o Kelly Kyes, Law & Global Compliance, Boeing IP
e Allan Dianic, Director, OUSD(R&E) Software Engineering
e Shane Smith, Principal Software System Engineer, MITRE

Key takeaways and outcomes:

This panel provided a robust and engaging discussion of the symbiotic relationship of
intellectual property (IP) and modular open systems approaches (MOSA) to include IP
considerations for MOSA and understanding the role of modular system interfaces
(MSI).

» The audience was polled to determine their experiences with Model-Based
System Engineering (MBSE) tools to enable MOSA implementation and whether
MBSE presented any obstacles to MOSA implementation. The panel discussed
the advantages of establishing a common vernacular of “building-block” IP and
MOSA terms and definitions.

» Additionally, the panel agreed there is a critical need for a program's IP Strategy
to be tailored, early in the acquisition process, to balance the interests of DoD
and Industry, including using specially negotiated licenses and Modular Open
Systems Approach (MOSA).
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SESSION #9: “CLEARED FOR TAKEOFF: RESOLVING OBSTACLES AND
DEBUNKING MYTHS RELATED TO OBTAINING TECHNICAL DATA FOR
DEPOT-LEVEL MAINTENANCE FOR AVIATION”

Moderator:

e Rosemary Solomon, Lead for Sustainment and Technical Data Management,
OSD IP Cadre

Panelists:

o Mike Deckert, Senior Engineer — Systems Maintenance Concept Engineering
Branch at the DEVCOM C5ISR Center

e Robert Cahn, Bombardier, Senior Director — BD Functional Eng, Learjet Eng,
Quality, & ODA

« Tim Brennan, NAVAIR Technical Data Lead

o Constantine (Stan) Karamargin, Airworthiness Aviation Safety Inspector, Federal
Aviation Administration (FAA), Aircraft Maintenance Divisions, General Aviation
Branch

« Jason Brys, Program Manager and Senior Flight Test Engineer, FAA; Performing
duties as Acting Manager of the Military Certification Branch (MCB)

Key takeaways and outcomes:

This panel provided an in depth and comparative understanding of the maintenance
goals for the Services and FAA from an IP perspective. A focus on best practices for
overcoming depot level sustainment obstacles was central to the discussion.
Specifically, the DoD addressed its depot level maintenance and repair requirements
based on governing statutes, and discussed challenges the DoD has in rights to use
this data for depot level repair. This was compared and contrasted with how the civil
aviation industry provides instructions for continued air worthiness (ICA) to accomplish
maintenance. Particularly, the following key tenets were raised:

» Applicable DoD statutory requirements: 10 USC 2460 Definition of depot-level
maintenance and repair; 10 USC 2464 Core Logistics Capabilities and 10 USC
2466 Limitations on the Performance of Depot Level Maintenance were
analyzed.

» The panel discussed whether Industry would potentially have any concerns with
DoD’s implementation of these requirements via Technical Data Plans and
Program LCSP’s. FAA regulations were examined to identify best practices that
could be applied by DoD programs.
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Appendix A. Frequently Asked Questions (FAQ)

FAQO1 Q: Who is responsible for obtaining the technical data/IP?

A: Individual program/platform offices are responsible for procuring the
necessary technical data and associated data rights to support the
program’s acquisition and product support strategies.

. If IP was not addressed early in the acquisition process, and the contract
is years after award, how would now-identified IP be addressed?

A: The Government strives to continuously evaluate its IP requirements as
contract performance evolves throughout the various phases of the
program lifecycle. Any newly identified IP will be added to the existing
contract via a bilateral modification, or such IP could be acquired under a
different contract.

. Is there an office within DOD or within each service / agency to track how
much is paid for particular IP and cost to provide transparency and
improved negotiating opportunities?

A: Yes. The MILDEPS and other DoD agencies can and do track this type of
procurement information within existing contract files or program
databases.

: Does the statutory prohibition against requiring contractors to relinquish
rights apply to OTs? The old DoD OTA guide states that the statute does
not apply to OTs, but the recent one is silent on it

A: 10 U.S.C. Sec 3771, 3772, and 3774 do not apply to OTAs. The
statutory prohibition in 10 U.S.C. Sec 3771 regarding relinquishment of
data rights does not apply to OTAs.

: How does DoD assure that companies below the prime level are not
treated contrary to the clauses we are seeing? Are these evaluations
limited to just prime content? Limited to just non-commercial?

A: While the DoD maintains privity of contract with prime contractors, the
terms, and conditions of certain FAR and DFARS IP-related clauses flow
down to subcontractors (see DFARS 252.227-7013(k), DFARS
252.227.7014(k), and DFARS 252.227-7015(e)).
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Small Businesses: What strategies will the DOD implement to increase
awareness and engagement with smaller businesses, especially those not
currently on contract vehicles?

A: The Department facilitates small business contractor participation to the
maximum extent practicable through policy shaping engagements with
industry, such as the activity included in the Sec. 801 Report to Congress.
The Department also coordinates closely with the MILDEPS’ respective
Small Business offices. Additionally, many Requests For Proposals
contain prime contractor incentives for subcontracting efforts to be
allocated to small business.

There were recommendations about including IP attorneys early in
program planning. There aren’t enough IP attorneys, Acquisition

attorneys or KOs. So without enough IP attorneys to participate in IPT
meetings in early program planning, what do you actually want programs
to do to get them involved?

A. Program Managers (PMs) are encouraged to contact their Command
Counsel offices for requisite IP attorney support requests. Several
MILDEPS have established “IP Cadres” to provide just this type of
support. However, PMs can also reach out to the OSD IP Cadre for
technical assistance, program advising, and recommendations/ guidance
on DoD-wide IP-related matters. The need to evolve the DoD enterprise-
wide IP acquisition and sustainment capability requires cross-functional IP
Subject Matter Experts (SMEs) to more holistically consider “data rights’
needs and deliverables across program lifecycles. For example, in
addition to lawyers, IP-related needs and requirements should be
considered — early and often — by Program Managers, Product Support
Managers, Engineers, Logisticians, Contracting Officers, Data Managers,
and Cost Analysts, among the growing ecosystem of cross-functional IP
SMEs.

The DoD-wide IP Cadre is based on a federated model designed to
integrate bidirectional support to and from all DoD components. The DoD
IP Cadre is comprised of cross-functional experts in OSD, the military
departments, and other DoD components to advise and support DoD
programs and the acquisition workforce. These cross functional experts
are acquisition experts across multiple functional areas, serving as
catalysts for change in each discipline to connect critical connections and
dependencies IP plays across the acquisition life-cycle.
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Q: Can you post links to the current guidebooks that are available?

A. Current guidebooks are available at https://aaf.dau.edu/quidebooks/.

DAU also has a multitude of resources and guidance, accessible at:
https://www.dau.edu/cop/IPDR/.

OSD IP Cadre also provides resources on its homepage located at
https://www.acqg.osd.mil/asda/ae/adal/ip-cadre.html.

14
These recommendations are not being attributed to any specific individual panelist, speaker, or any panelist's organization. This

document is intended to be aligned with Chatham House rules.



https://aaf.dau.edu/guidebooks/
https://www.dau.edu/cop/IPDR/
https://www.acq.osd.mil/asda/ae/ada/ip-cadre.html

Department of Defense

Intellectual Property Forum 2023

Appendix B. 2023 DoD IP Forum: Post-Event Survey Results

A survey questionnaire was distributed to conference attendees to collect constructive

feedback from the participant’s experience, either virtually and/or in-person, in order to
improve future events. All responses submitted were anonymous. A summation of the
responses to the following key survey points is provided below.

On average, respondents rated their satisfaction with the event at 4.6 out of 5
Stars (e.g., based on a scale ranging from 1 Star = Extremely Dissatisfied, to
5 Stars = Extremely Satisfied).

Among the following four aspects of the IP Forum overall, 85.8% of
respondents rated “Very well” or “Extremely well” (52.5% on average),
respectively:

= “Presented concepts in a clear and easy-to understand way;”
= “Maintained my interest throughout the duration of the event;”
= “Encouraged attendee participation;”

= “Thoroughly answered questions from participants.”

On average, 97.8% of respondents reported being “Very Satisfied” with the
five individual aspects listed regarding the event: 1. Panelists or Presenters
(100.0%); 2. Materials provided (95%); 3. Topic relevance (100.0%); 4. Use
of technology (97.4%); and Time Management (96.4%), respectively.

Among respondent that attended the forum virtually, the vast majority
(85.7%) either Agreed, Moderately Agreed, or Strongly Agreed with the
following statement: “| found the virtual platform easy to navigate.” The
remaining respondents (14.3%) chose “Moderately or Strongly Disagree.”

Over two-thirds (64.8%) of respondents were “Net Promoters” of the event.

Over half of the respondents recommended that the conference should be
held every year, and over a quarter of the respondents recommended that
the conference should be held every two years.

With respect to job roles, the respondents were consisted of: Lawyers
(47.1%); Engineers (13.7%); Contracting Officers or Contract Managers
(8.5%); Program Managers (7.8%); Logistician or Sustainment Experts
(5.9%); and Policy Analysts (3.9%).
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