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PART 206—COMPETITION REQUIREMENTS

* * * * *

SUBPART 206.3—OTHER THAN FULL AND OPEN COMPETITION

* * * * *

206.303  Justifications.

206.303-70  Acquisitions in support of operations in Iraq or Afghanistan.

The justification and approval addressed in FAR 6.303 is not required for acquisitions conducted using a procedure specified in 225.7703-1(a).
* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.4—TRADE AGREEMENTS

* * * * *

225.401  Exceptions.

* * * * *

225.401-71  Products or services in support of operations in Iraq or Afghanistan.


When acquiring products or services, other than small arms, in support of operations in Iraq or Afghanistan[—

   (a)  If] using a[the] procedure specified in 225.7703-1(a)[(1)], the purchase restriction at FAR 25.403(c) does not apply with regard to products or services from Iraq.
  [(b)  If using a procedure specified in 225.7703-1(a)(2) or (3), the procedures of Subpart 25.4 are not applicable.] 
* * * * *

SUBPART 225.5--EVALUATING FOREIGN OFFERS--SUPPLY CONTRACTS

225.502  Application.


(b)  Use the following procedures instead of the procedures in FAR 25.502(b) for acquisitions subject to the World Trade Organization Government Procurement Agreement:



(i)  Consider only offers of U.S.-made, qualifying country, or designated country end products, except as permitted by 225.403 or 225.7703-1.



(ii)  If price is the determining factor, award on the low offer.


(c)  Use the following procedures instead of those in FAR 25.502(c) for acquisitions subject to the Buy American Act or the Balance of Payments Program:

* * * * *



(iv)  If the solicitation includes the provision at 252.225-7023, Preference for Products or Services from Iraq or Afghanistan, use the evaluation procedures at 225.7703-3.
* * * * *

SUBPART 225.11--SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
225.1101  Acquisition of supplies.

* * * * *


(2)  Use the clause at 252.225-7001, Buy American Act and Balance of Payments Program, instead of the clause at FAR 52.225-1, Buy American Act--Supplies, in solicitations and contracts unless--

* * * * *



(iii)  An exception to the Buy American Act or Balance of Payments Program applies (see FAR 25.103, 225.103, and 225.7501); 



(iv)  One or both of the following clauses will apply to all line items in the contract:




(A)  252.225-7021, Trade Agreements.




(B)  252.225-7036, Buy American Act—Free Trade Agreements—Balance of Payments Program; or


(v)  All line items will be acquired using a procedure specified in 225.7703-1(a).

* * * * *


(5)  Except as provided in paragraph (7) of this section, use the provision at 252.225-7020, Trade Agreements Certificate, instead of the provision at FAR 52.225-6, Trade Agreements Certificate, in solicitations that include the clause at 252.225-7021, Trade Agreements.


(6)(i)  Use the clause at 252.225-7021, Trade Agreements, instead of the clause at FAR 52.225-5, Trade Agreements, if the Trade Agreements Act applies.



(ii)  Use the clause with its Alternate I in solicitations and contracts that include the clause at 252.225-7024, Requirement for Products or Services from Iraq or Afghanistan, unless the clause at 252.225-7024 has been modified to provide a preference only for the products of Afghanistan.  


(iii)  Do not use the clause if—



 (A)  Purchase from foreign sources is restricted, unless the contracting officer anticipates a waiver of the restriction; or




 (B)  The clause at 252.225-7026, Acquisition Restricted to Products or Services from Iraq or Afghanistan, is included in the solicitation and contract.


(iv)  The acquisition of eligible and noneligible products under the same contract may result in the application of trade agreements to only some of the items acquired.  In such case, indicate in the Schedule those items covered by the Trade Agreements clause.


(7)  Use the provision at 252.225-7022, Trade Agreements Certificate – Inclusion of Iraqi End Products, instead of the provision at FAR 52.225-6, Trade Agreements Certificate, in solicitations that include the clause at 252.225-7021, Trade Agreements, with its Alternate I.

(8)  Use the provision at 252.225-7032, Waiver of United Kingdom Levies—Evaluation of Offers, in solicitations if a U.K. firm is expected to--



(i)  Submit an offer; or



(ii)  Receive a subcontract exceeding $1 million.


(9)  Use the clause at 252.225-7033, Waiver of United Kingdom Levies, in solicitations and contracts if a U.K. firm is expected to--



(i)  Submit an offer; or



(ii)  Receive a subcontract exceeding $1 million.


(10)  Use the provision at 252.225-7035, Buy American Act--Free Trade Agreements-- Balance of Payments Program Certificate, instead of the provision at FAR 52.225-4, Buy American Act--Free Trade Agreements--Israeli Trade Act Certificate, in solicitations that include the clause at 252.225-7036, Buy American Act--Free Trade Agreements--Balance of Payments Program.  Use the provision with its Alternate I when the clause at 252.225-7036 is used with its Alternate I.


(11)(i)  Except as provided in paragraph (10)(ii) of this section, use the clause at 252.225-7036, Buy American Act--Free Trade Agreements-- Balance of Payments Program, instead of the clause at FAR 52.225-3, Buy American Act--Free Trade Agreements--Israeli Trade Act, in solicitations and contracts for the items listed at 225.401-70, when the estimated value equals or exceeds $25,000, but is less than $194,000, and a Free Trade Agreement applies to the acquisition.




(A)  Use the basic clause when the estimated value equals or exceeds $67,826.




(B)  Use the clause with its Alternate I when the estimated value equals or exceeds $25,000 but is less than $67,826.



(ii)  Do not use the clause if—




(A)  Purchase from foreign sources is restricted (see 225.401(a)(2)), unless the contracting officer anticipates a waiver of the restriction; 




(B)  Acquiring information technology that is a commercial item, using fiscal year 2004 or subsequent funds (Section 535 of Division F of the Consolidated Appropriations Act, 2004 (Pub. L. 108-199), and the same provision in subsequent appropriations acts); or




(C)  Using a procedure specified in 225.7703-1(a).
* * * * *

SUBPART 225.75--BALANCE OF PAYMENTS PROGRAM

* * * * *

225.7501  Policy.

Acquire only domestic end products for use outside the United States, and use only domestic construction material for construction to be performed outside the United States, including end products and construction material for foreign military sales, unless--


(a)  Before issuing the solicitation--

* * * * *



(5)  Use of a procedure specified in 225.7703-1(a) is authorized for an acquisition in support of operations in Iraq or Afghanistan;


(6)  The end product is acquired for commissary resale; or



(7)  The contracting officer determines that a requirement can best be filled by a foreign end product or construction material, including determinations that--

* * * * *

SUBPART 225.77—ACQUISITIONS IN SUPPORT OF OPERATIONS IN IRAQ OR AFGHANISTAN

225.7700  Scope.

This subpart implements Section 886 and Section 892 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

225.7701  Definitions.

As used in this subpart—

“Product from Iraq or Afghanistan” means a product that is mined, produced, or manufactured in Iraq or Afghanistan.

“Service from Iraq or Afghanistan” means a service [(including construction)] that is performed in Iraq or Afghanistan predominantly by citizens or permanent resident aliens of Iraq or Afghanistan.

“Small arms” means pistols and other weapons less than 0.50 caliber.

“Source from Iraq or Afghanistan” means a source that—


(1)  Is located in Iraq or Afghanistan; and


(2)  Offers products or services from Iraq or Afghanistan.

225.7702  Acquisition of small arms.


(a)  Except as provided in paragraph (b) of this section, when acquiring small arms for assistance to the Army of Iraq, the Army of Afghanistan, the Iraqi Police Forces, the Afghani Police Forces, or other Iraqi or Afghani security organizations—



(1)  Use full and open competition to the maximum extent practicable, consistent with the provisions of 10 U.S.C. 2304; 



(2)  If use of other than full and open competition is justified in accordance with FAR Subpart 6.3, ensure that—




(i)  No responsible U.S. manufacturer is excluded from competing for the acquisition; and




(ii)  Products manufactured in the United States are not excluded from the competition; and



(3)  If the exception at FAR 6.302-2 (unusual and compelling urgency) applies, do not exclude responsible U.S. manufacturers or products manufactured in the United States from the competition for the purpose of administrative expediency.  However, such an offer may be rejected if it does not meet delivery schedule requirements.


(b)  Paragraph (a)(2) of this section does not apply when—



(1)  The exception at FAR 6.302-1 (only one or a limited number of responsible sources) applies, and the only responsible source or sources are not U.S. manufacturers or are not offering products manufactured in the United States; or



(2)  The exception at FAR 6.302-4 (international agreement) applies, and United States manufacturers or products manufactured in the United States are not the source(s) specified in the written directions of the foreign government reimbursing the agency for the cost of the acquisition of the property or services for such government.

225.7703  Acquisition of products or services other than small arms.

225.7703-1  Acquisition procedures.


(a)  Subject to the requirements of 225.7703-2, a product or service (including construction), other than small arms, in support of operations in Iraq or Afghanistan, may be acquired by—



(1)  Providing a preference for products or services from Iraq or Afghanistan in accordance with the evaluation procedures at 225.7703-3;  



(2)  Limiting competition to products or services from Iraq or Afghanistan; or



(3)  Using procedures other than competitive procedures to award a contract to a particular source or sources from Iraq or Afghanistan.  When other than competitive procedures are used, the contracting officer shall document the contract file with the rationale for selecting the particular source(s).


(b)  For acquisitions conducted using a procedure specified in paragraph (a) of this subsection, the justification and approval addressed in FAR Subpart 6.3 is not required.

225.7703-2  Determination requirements.

Before use of a procedure specified in 225.7703-1(a), a written determination must be prepared and executed as follows:


(a)  For products or services to be used only by the military forces, police, or other security personnel of Iraq or Afghanistan, the contracting officer shall—



(1)  Determine in writing that the product or service is to be used only by the military forces, police, or other security personnel of Iraq or Afghanistan; and



(2)  Include the written determination in the contract file.


(b)  For products or services not limited to use by the military forces, police, or other security personnel of Iraq or Afghanistan, the following requirements apply:



(1)  The appropriate official specified in paragraph (b)(2) of this subsection must determine in writing that it is in the national security interest of the United States to use a procedure specified in 225.7703-1(a), because—




(i)  The procedure is necessary to provide a stable source of jobs in Iraq or Afghanistan; and




(ii)  Use of the procedure will not adversely affect—





(A)  Operations in Iraq or Afghanistan (including security, transition, reconstruction, and humanitarian relief activities); or 





(B)  The U.S. industrial base.  The authorizing official generally may presume that there will not be an adverse effect on the U.S. industrial base.  However, when in doubt, the authorizing official should coordinate with the applicable subject matter expert specified in PGI 225.7703-2(b). 



(2)  Determinations may be made for an individual acquisition or a class of acquisitions meeting the criteria in paragraph (b)(1) of this subsection as follows:




(i)  The head of the contacting activity is authorized to make a determination that applies to an individual acquisition with a value of less than $78.5 million.




(ii)  The Director, Defense Procurement, [and] Acquisition Policy, and Strategic Sourcing, and the following officials, without power of redelegation, are authorized to make a determination that applies to an individual acquisition with a value of $78.5 million or more or to a class of acquisitions:





(A)  Defense Logistics Agency Component Acquisition Executive.





(B)  Army Acquisition Executive.





(C)  Navy Acquisition Executive.





(D)  Air Force Acquisition Executive.





[(E)  Commander of the Joint Contracting Command-Iraq/Afghanistan (JCC-I/A).]


(3)  The contracting officer—




(i)  Shall include the applicable written determination in the contract file; and




(ii)  Shall ensure that each contract action taken pursuant to the authority of a class determination is within the scope of the class determination, and shall document the contract file for each action accordingly.


(c)  See PGI 225.7703-2(c) for formats for use in preparation of the determinations required by this subsection.

225.7703-3  Evaluating offers.


(a)  Evaluate offers submitted in response to solicitations that include the provision at 252.225-7023, Preference for Products or Services from Iraq or Afghanistan, as follows:



(1)  If the low offer is an offer of a product or service from Iraq or Afghanistan, award on that offer.



(2)  If there are no offers of a product or service from Iraq or Afghanistan, award on the low offer.



(3)  Otherwise, apply the evaluation factor specified in the solicitation to the low offer.




(i)  If the price of the low offer of a product or service from Iraq or Afghanistan is less than the evaluated price of the low offer, award on the low offer of a product or service from Iraq or Afghanistan.




(ii)  If the evaluated price of the low offer remains less than the low offer of a product or service from Iraq or Afghanistan, award on the low offer.


(b)  If the provision at 252.225-7023 is modified to provide a preference exclusively for products or services from Iraq or Afghanistan, also modify the evaluation procedures in paragraph (a) of this subsection to remove “or Afghanistan” or “Iraq or”, respectively, wherever the phrase appears.

225.7703-4  Reporting requirement.

The following organizations shall submit periodic reports to the Deputy Director, Program Acquisition and Contingency Contracting [& Acquisition Policy,] Defense Procurement [and Acquisition Policy], Acquisition Policy, and Strategic Sourcing, in accordance with PGI 225.7703-4, to address the organization’s use of the procedures authorized by this section:


(a)  The Joint Contracting Command (Iraq/Afghanistan).


(b)  The Department of the Army, except for contract actions reported by the Joint Contracting Command. 


(c)  The Department of the Navy.


(d)  The Department of the Air Force.


(e)  The Defense Logistics Agency.


(f)  The other defense agencies and other DoD components that execute reportable contract actions.

225.7703-5  Solicitation provisions and contract clauses.


(a)  Use the provision at 252.225-7023, Preference for Products or Services from Iraq or Afghanistan, in solicitations that provide a preference for products or services from Iraq or Afghanistan in accordance with 225.7703-1(a)(1).  The contracting officer—



(1)  May modify the provision to provide a preference exclusively for products or services from Iraq or exclusively for products or services from Afghanistan by removing “or Afghanistan” or “Iraq or”, respectively, wherever the phrase appears in the provision.  If this provision is so modified, the clause at 252.225-7024 shall be modified accordingly; and



(2)  May modify the 50 percent evaluation factor in accordance with contracting office procedures.


(b)  Use the clause at 252.225-7024, Requirement for Products or Services from Iraq or Afghanistan, in solicitations that include the provision at 252.225-7023, Preference for Products or Services from Iraq or Afghanistan, and in the resulting contract.  If the provision at 252.225-7023 has been modified to provide a preference exclusively for Iraq or exclusively for Afghanistan, in accordance with paragraph (a)(1) of this subsection, the clause at 252.225-7024 shall be modified accordingly.


(c)(1)  Use the clause at 252.225-7026, Acquisition Restricted to Products or Services from Iraq or Afghanistan, in solicitations and contracts that—




(i)  Are restricted to the acquisition of products or services from Iraq or Afghanistan in accordance with 225.7703-1(a)(2); or




(ii)  Will be directed to a particular source or sources from Iraq or Afghanistan in accordance with 225.7703-1(a)(3).



(2)  The contracting officer may modify the clause to restrict the acquisition to products or services from Iraq, or to restrict the acquisition to products or services from Afghanistan, by removing “or Afghanistan” or “Iraq or”, respectively, wherever the phrase appears in the clause.  


(d)  When the Trade Agreements Act applies to the acquisition, use the appropriate clause and provision as prescribed at 225.1101 [(5),] (6) and , [or] (7). 


(e)  Do not use any of the following provisions or clauses in solicitations or contracts that include the provision at 252.225-7023, the clause at 252.225-7024, or the clause at 252.225-7026:



   (1)  252.225-7000, Buy American Act--Balance of Payments Program Certificate.

   
 
(2)  252.225-7001, Buy American Act and Balance of Payments Program.

   

(3)  252.225-7002, Qualifying Country Sources as Subcontractors.

    

(4)  252.225-7020, Trade Agreements Certificate.

   

(54)  252.225-7035, Buy American Act--Free Trade Agreements--Balance of Payments Program Certificate.

   

(65)  252.225-7036, Buy American Act--Free Trade Agreements--Balance of Payments Program.

   

(76)  252.225-7044, Balance of Payments Program--Construction Material.

   

(87)  252.225-7045, Balance of Payments Program--Construction Material Under Trade Agreements.

  [(f)  Do not use the following clause or provision in solicitations or contracts that include the clause at 252.225-7026:



(1) 252.225-7020, Trade Agreements Certificate. 



(2)  252.225-7021, Trade Agreements.



(3)  252.225-7022, Trade Agreements Certificate—Inclusion of Iraqi End Products.
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS  (DEC 2008[DATE])

* * * * *

  (b)  * * *
* * * * *

    (11)[(i)]____ 252.225-7021, Trade Agreements (NOV 2009 [DATE])(19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note).

     [(ii)  Alternate I (SEP 2008).

* * * * *

252.225-7021  Trade Agreements.

As prescribed in 225.1101(6), use the following clause:

* * * * *
ALTERNATE I (SEP 2008)

As prescribed in 225.1101(6)(ii), add the following paragraph (a)(14) to the basic clause and substitute the following paragraph (c) for paragraph (c) of the basic clause:


(a)(14)  “Iraqi end product” means an article that—



(i)  Is wholly the growth, product, or manufacture of Iraq; or 



(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in Iraq into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.


(c)  The Contractor shall deliver under this contract only U.S.-made, qualifying country, Iraqi, or designated country end products unless—



(1)  In its offer, the Contractor specified delivery of other nondesignated country end products in the Trade Agreements Certificate provision of the solicitation; and



(2)(i)  Offers of U.S.-made, qualifying country, Iraqi, or designated country end products from responsive, responsible offerors are either not received or are insufficient to fill the Government’s requirements; or 




(ii)  A national interest waiver has been granted.

252.225-7022  Trade Agreements Certificate – Inclusion of Iraqi End Products.

As prescribed in 225.1101(7), use the following provision:

TRADE AGREEMENTS CERTIFICATE – INCLUSION OF IRAQI END PRODUCTS 

(SEP 2008)


(a)  Definitions.  “Designated country end product,” “Iraqi end product,” “nondesignated country end product,” “qualifying country end product,” and “U.S.-made end product” have the meanings given in the Trade Agreements clause of this solicitation.


(b)  Evaluation.  The Government—



(1)  Will evaluate offers in accordance with the policies and procedures of Part 225 of the Defense Federal Acquisition Regulation Supplement; and



(2)  Will consider only offers of end products that are U.S.-made, qualifying country, Iraqi, or designated country end products unless—




(i)  There are no offers of such end products; 




(ii)  The offers of such end products are insufficient to fulfill the Government’s requirements; or 




(iii)  A national interest waiver has been granted.


(c)  Certification and identification of country of origin.


(1)  For all line items subject to the Trade Agreements clause of this solicitation, the offeror certifies that each end product to be delivered under a contract resulting from this solicitation, except those listed in paragraph (c)(2) of this provision, is a U.S.-made, qualifying country, Iraqi, or designated country end product.



(2)  The following supplies are other nondesignated country end products:




(Line Item Number)

(Country of Origin)

(End of provision)

252.225-7023  Preference for Products or Services from Iraq or Afghanistan.

As prescribed in 225.7703-5(a), use the following provision:

PREFERENCE FOR PRODUCTS OR SERVICES FROM IRAQ OR AFGHANISTAN

(SEP 2008[DATE])


(a)  Definitions.  “Product from Iraq or Afghanistan” and “service from Iraq or Afghanistan,” as used in this provision, are defined in the clause of this solicitation entitled “Requirement for Products or Services from Iraq or Afghanistan” (DFARS 252.225-7024).


(b)  Representation.  The offeror represents that all products or services to be delivered under a contract resulting from this solicitation are products from Iraq or Afghanistan or services from Iraq or Afghanistan, except those listed in—



(1)  Paragraph (c) of this provision; or 



(2)  Paragraph (c)(2) of the provision entitled [Trade Agreements Certificate,” or] “Trade Agreements Certificate – Inclusion of Iraqi End Products,” if included in this solicitation.


(c)  Other products or services.  The following offered products or services are not products from Iraq or Afghanistan or services from Iraq or Afghanistan:




(Line Item Number)

(Country of Origin)


(d)  Evaluation.  For the purpose of evaluating competitive offers, the Contracting Officer will increase by 50 percent the prices of offers of products or services that are not products or services from Iraq or Afghanistan.

(End of provision)

252.225-7024  Requirement for Products or Services from Iraq or Afghanistan.

As prescribed in 225.7703-5(b), use the following clause:

REQUIREMENT FOR PRODUCTS OR SERVICES FROM IRAQ OR AFGHANISTAN 

(SEP 2008[DATE])


(a)  Definitions.  As used in this clause—



(1)  “Product from Iraq or Afghanistan” means a product that is mined, produced, or manufactured in Iraq or Afghanistan.



(2)  “Service from Iraq or Afghanistan” means a service [(including construction)] that is performed in Iraq or Afghanistan predominantly by citizens or permanent resident aliens of Iraq or Afghanistan.


(b)  The Contractor shall provide only products from Iraq or Afghanistan or services from Iraq or Afghanistan under this contract, unless, in its offer, it specified that it would provide products or services other than products from Iraq or Afghanistan or services from Iraq or Afghanistan.

(End of clause)

* * * * *

252.225-7026  Acquisition Restricted to Products or Services from Iraq or Afghanistan.

As prescribed in 225.7703-5(c), use the following clause:

ACQUISITION RESTRICTED TO PRODUCTS OR SERVICES FROM IRAQ OR AFGHANISTAN (SEP 2008[DATE])

(a)  Definitions.  As used in this clause—



(1)  “Product from Iraq or Afghanistan” means a product that is mined, produced, or manufactured in Iraq or Afghanistan.



(2)  “Service from Iraq or Afghanistan” means a service [(including construction)] that is performed in Iraq or Afghanistan predominantly by citizens or permanent resident aliens of Iraq or Afghanistan.


(b)  The Contractor shall provide only products from Iraq or Afghanistan or services from Iraq or Afghanistan under this contract.

(End of clause)

* * * * *
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