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SUBPART 216.6—-TIME-AND-MATERIALS, LABOR-HOUR, AND LETTER
CONTRACTS

(Revised June 8, 2010)

216.601 Time-and-materials contracts.
(d) Limitations.

(1) The determination and findings shall contain sufficient facts and rationale to
justify that no other contract type is suitable. At a minimum, the determination and
findings shall—

(A) Include a description of the market research conducted;

(B) Establish that it is not possible at the time of placing the contract or
order to accurately estimate the extent or duration of the work or to anticipate costs
with any reasonable degree of certainty;

(C) Establish that the requirement has been structured to minimize the use
of time-and-materials requirements (e.g., limiting the value or length of the time-and-
materials portion of the contract or order; establishing fixed prices for portions of the
requirement); and

(D) Describe the actions planned to minimize the use of time-and-materials
contracts on future acquisitions for the same requirements.

(11) For indefinite-delivery contracts, the contracting officer shall—

(A) Structure contracts that authorize time-and-materials orders to also
authorize orders on a cost-reimbursement, incentive, or fixed-price basis, to the
maximum extent practicable; and

(B) Execute the determination and findings for—

(1) Each order placed on a time-and-materials basis if the indefinite-
delivery contract also authorizes orders on a cost-reimbursement, incentive, or fixed-
price basis; or

(2) The basic contract if the indefinite-delivery contract only authorizes
time-and-materials orders. The determination and findings shall—

(1) Contain sufficient facts and rationale to justify why orders on a
cost-reimbursement, incentive, and fixed-price basis are not practicable; and

(i1) Be approved one level above the contracting officer.

(e) Solicitation provisions. Use the provision at FAR 52.216-29, Time-and-
Materials/Labor-Hour Proposal Requirements — Non-Commercial Item Acquisition
with Adequate Price Competition, with 252.216-7002, Alternate A, in solicitations
contemplating the use of a time-and-materials or labor-hour contract type for non-
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commercial items if the price is expected to be based on adequate competition.

216.603 Letter contracts.
216.603-2 Application.

(c)(3) In accordance with 10 U.S.C. 2326, establish definitization schedules for letter
contracts following the requirements at 217.7404-3(a) instead of the requirements at
FAR 16.603-2(c)(3).

216.603-3 Limitations.
See Subpart 217.74 for additional limitations on the use of letter contracts.

216.603-4 Contract clauses.

(b)(2) See 217.7405(a) for additional guidance regarding use of the clause at FAR
52.216-24, Limitation of Government Liability.

(3) Use the clause at 252.217-7027, Contract Definitization, in accordance with
its prescription at 217.7405(b), instead of the clause at FAR 52.216-25, Contract
Definitization.
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SUBPART 217.2-OPTIONS
(Revised June 8, 2010)

217.202 Use of options.
(1) See PGI 217.202 for guidance on the use of options.

(2) See 234.005-1 for limitations on the use of contract options for the provision
of advanced component development or prototype of technology developed under the
contract or the delivery of initial or additional prototype items.

217.204 Contracts.

(e)(1)) Notwithstanding FAR 17.204(e), the ordering period of a task order or delivery
order contract (including a contract for information technology) awarded by DoD
pursuant to 10 U.S.C. 2304a—

(A) May be for any period up to 5 years;

(B) May be subsequently extended for one or more successive periods in
accordance with an option provided in the contract or a modification of the contract; and

(C) Shall not exceed 10 years unless the head of the agency determines in
writing that exceptional circumstances require a longer ordering period.

(i1) DoD must submit a report to Congress, annually through fiscal year 2009,
when an ordering period is extended beyond 10 years in accordance with paragraph
(e)())(C) of this section. Follow the procedures at PGI 217.204(e) for reporting

requirements.
(111) Paragraph (e)(1) of this section does not apply to the following:

(A) Contracts, including task or delivery order contracts, awarded under
other statutory authority.

(B) Advisory and assistance service task order contracts (authorized by 10
U.S.C. 2304b that are limited by statute to 5 years, with the authority to extend an
additional 6 months (see FAR 16.505(c)).

(C) Definite-quantity contracts.
(D) GSA schedule contracts.

(E) Multi-agency contracts awarded by agencies other than NASA, DoD, or
the Coast Guard.

(iv) Obtain approval from the senior procurement executive before issuing an
order against a task or delivery order contract subject to paragraph (e)(i) of this section,
if performance under the order is expected to extend more than 1 year beyond the 10-
year limit or extended limit described in paragraph (e)(1)(C) of this section (see FAR
37.106 for funding and term of service contracts).
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217.207 Exercise of options.

(¢) In addition to the requirements at FAR 17.207(c), exercise an option only after
determining that the contractor’s record in the Central Contractor Registration
database is active and the contractor’s Data Universal Numbering System (DUNS)
number, Commercial and Government Entity (CAGE) code, name, and physical
address are accurately reflected in the contract document.

217.208 Solicitation provisions and contract clauses.

Sealed bid solicitations shall not include provisions for evaluations of options unless the
contracting officer determines that there is a reasonable likelihood that the options will
be exercised (10 U.S.C. 2305(a)(5)). This limitation also applies to sealed bid
solicitations for the contracts excluded by FAR 17.200.

217.208-70 Additional clauses.

(a) Use the clause at 252.217-7000, Exercise of Option to Fulfill Foreign Military
Sales Commitments, when an option may be used for foreign military sale
requirements.

(1) Use Alternate I when the foreign military sale country is not known at the
time of solicitation or award.

(2) Do not use this clause in contracts for establishment or replenishment of
DoD inventories or stocks, or acquisitions made under DoD cooperative logistics
support arrangements.

(b) When a surge option is needed in support of industrial capability production
planning, use the clause at 252.217-7001, Surge Option, in solicitations and contracts.

(1) Insert the percentage of increase the option represents in paragraph (a) of
the clause to ensure adequate quantities are available to meet item requirements.

(2) Change 30 days in paragraphs (b)(2) and (d)(1) to longer periods, if
appropriate.

(3) Change the 24-month period in paragraph (c)(3), if appropriate.
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SUBPART 217.78—-CONTRACTS OR DELIVERY ORDERS ISSUED BY A NON-
DOD AGENCY
(Revised June 8, 2010)

217.7800 Scope of subpart.
This subpart—

(a) Implements section 854 of the National Defense Authorization Act for Fiscal
Year 2005 (Pub. L. 108-375), section 801 of the National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181), and section 806 of the National Defense
Authorization Act for Fiscal Year 2010 (Pub. L. 111-84); and

(b) Prescribes policy for the acquisition of supplies and services through the use of
contracts or orders issued by non-DoD agencies.

217.7801 Definitions.
As used in this subpart—

“Acquisition official” means—
(1) A DoD contracting officer; or

(2) Any other DoD official authorized to approve a direct acquisition or an assisted
acquisition on behalf of DoD.

“Assisted acquisition” means the type of interagency contracting through which
acquisition officials of a non-DoD agency award a contract or a task or delivery order for
the acquisition of supplies or services on behalf of DoD.

“Direct acquisition” means the type of interagency contracting through which DoD
orders a supply or service from a Governmentwide acquisition contract maintained by a
non-DoD agency.

“Governmentwide acquisition contract” means a task or delivery order contract that—
(1) Is entered into by a non-defense agency; and

(2) May be used as the contract under which property or services are procured for
one or more other departments or agencies of the Federal Government.

“Non-DoD agency” means any department or agency of the Federal Government other
than DoD.

“Non-DoD agency that is an element of the intelligence community” means the Office of
the Director of National Intelligence; the Central Intelligence Agency; the intelligence
elements of the Federal Bureau of Investigation; the intelligence elements of the
Department of Energy; the Bureau of Intelligence and Research of the Department of
State; the Office of Intelligence and Analysis of the Department of the Treasury; and
the elements of the Department of Homeland Security concerned with the analysis of
intelligence information, including the Office of Intelligence of the Coast Guard.
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217.7802 Policy.

(@) A DoD acquisition official may place an order, make a purchase, or otherwise
acquire supplies or services for DoD in excess of the s1mphf1ed acquisition threshold
through a non-DoD agency in any fiscal year only if the head of the non-DoD agency
has certified that the non-DoD agency will comply with defense procurement
requirements for the fiscal year to include applicable DoD financial management
regulations.

(1) This limitation shall not apply to the acquisition of supplies and services
during any fiscal year for which there is in effect a written determination of the Under
Secretary of Defense for Acquisition, Technology, and Logistics, that it is necessary in
the interest of DoD to acquire supplies and services through the non-DoD agency
during the fiscal year. A written determination with respect to a non-DoD agency shall
apply to any category of acquisitions through the non-DoD agency that is specified in
the determination.

(2) Non-DoD agency certifications and additional information are available at
http://www.acq.osd.mil/dpap/cpic/cp/interagency acquisition.html.

(3) The limitation in paragraph (a) of this section does not apply to contracts
entered into by a non-DoD agency that is an element of the intelligence community for
the performance of a joint program conducted to meet the needs of DoD and the non-
DoD agency.

(b) Departments and agencies shall establish and maintain procedures for
reviewing and approving orders placed for supplies and services under non-DoD
contracts, whether through direct acquisition or assisted acquisition, when the amount
of the order exceeds the simplified acquisition threshold. These procedures shall
include—

(1) Evaluating whether using a non-DoD contract for the acquisition is in the
best interest of DoD. Factors to be considered include—

(1) Satisfying customer requirements;

(i1) Schedule;

(1) Cost effectiveness (taking into account discounts and fees); and
(iv) Contract administration (including oversight);

(2) Determining that the tasks to be accomplished or supplies to be provided
are within the scope of the contract to be used;

(3) Reviewing funding to ensure that it is used in accordance with
appropriation limitations;

(4) Providing unique terms, conditions, and requirements to the assisting
agency for incorporation into the order or contract as appropriate to comply with all
applicable DoD-unique statutes, regulations, directives, and other requirements; and
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(5) Collecting and reporting data on the use of assisted acquisition for analysis.
Follow the reporting requirements in Subpart 204.6.
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SUBPART 225.11-SOLICITATION PROVISIONS AND CONTRACT CLAUSES
(Revised June 8, 2010)

225.1100 Scope of subpart.

This subpart prescribes the clauses that implement Subparts 225.1 through 225.10.
The clauses that implement Subparts 225.70 through 225.75 are prescribed within
those subparts.

225.1101 Acquisition of supplies.

(1) Use the provision at 252.225-7000, Buy American Act--Balance of Payments
Program Certificate, instead of the provision at FAR 52.225-2, Buy American Act
Certificate. Use the provision in any solicitation that includes the clause at 252.225-
7001, Buy American Act and Balance of Payments Program.

(2) Use the clause at 252.225-7001, Buy American Act and Balance of Payments
Program, instead of the clause at FAR 52.225-1, Buy American Act--Supplies, in
solicitations and contracts unless—

(1) All line items will be acquired from a particular source or sources under the
authority of FAR 6.302-3;

(i1) All line items must be domestic or qualifying country end products in
accordance with Subpart 225.70. (However, the clause may still be required if Subpart
225.70 requires manufacture of the end product in the United States or in the United
States or Canada, without a corresponding requirement for use of domestic
components);

(111) An exception to the Buy American Act or Balance of Payments Program
applies (see FAR 25.103, 225.103, and 225.7501);

(iv) One or both of the following clauses will apply to all line items in the
contract:

(A) 252.225-7021, Trade Agreements.

(B) 252.225-7036, Buy American Act--Free Trade Agreements--Balance of
Payments Program; or

(v) All line items will be acquired using a procedure specified in 225.7703-1(a).

(3) Use the clause at 252.225-7002, Qualifying Country Sources as Subcontractors,
in solicitations and contracts that include one of the following clauses:

(1) 252.225-7001, Buy American Act and Balance of Payments Program.
(1) 252.225-7021, Trade Agreements.

(111) 252.225-7036, Buy American Act--Free Trade Agreements--Balance of
Payments Program.
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(4) Use the clause at 252.225-7013, Duty-Free Entry, instead of the clause at FAR
52.225-8. Do not use the clause for acqu1s1t10ns of supplies that will not enter the
customs territory of the United States.

(5) Except as provided in paragraph (7) of this section, use the provision at 252.225-
7020, Trade Agreements Certificate, instead of the provision at FAR 52.225-6, Trade
Agreements Certificate, in solicitations that include the clause at 252.225-7021, Trade
Agreements.

(6)@) Use the clause at 252.225-7021, Trade Agreements, instead of the clause at
FAR 52.225-5, Trade Agreements, if the Trade Agreements Act applies.

(1) Use the clause with its Alternate I in solicitations and contracts that include
the clause at 252.225-7024, Requirement for Products or Services from Iraq or
Afghanistan, unless the clause at 252.225-7024 has been modified to provide a
preference only for the products of Afghanistan.

(111) Do not use the clause if—

(A) Purchase from foreign sources is restricted, unless the contracting
officer anticipates a waiver of the restriction; or

(B) The clause at 252.225-7026, Acquisition Restricted to Products or
Services from Iraq or Afghanistan, is included in the solicitation and contract.

(iv) The acquisition of eligible and noneligible products under the same contract
may result in the application of trade agreements to only some of the items acquired. In
such case, indicate in the Schedule those items covered by the Trade Agreements
clause.

(7) Use the provision at 252.225-7022, Trade Agreements Certificate — Inclusion of
Iraqi End Products, instead of the provision at FAR 52.225-6, Trade Agreements
Certificate, in solicitations that include the clause at 252.225-7021, Trade Agreements,
with its Alternate 1.

(8) Use the provision at 252.225-7032, Waiver of United Kingdom Levies—
Evaluation of Offers, in solicitations if a U.K. firm is expected to--

(1) Submit an offer; or
(i) Receive a subcontract exceeding $1 million.

(9) Use the clause at 252.225-7033, Waiver of United Kingdom Levies, in
solicitations and contracts if a U.K. firm is expected to--

(1) Submit an offer; or
(i) Receive a subcontract exceeding $1 million.
(10) Use the provision at 252.225-7035, Buy American Act--Free Trade Agreements-

-Balance of Payments Program Certificate, instead of the provision at FAR 52.225-4,
Buy American Act--Free Trade Agreements--Israeli Trade Act Certificate, in
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solicitations that include the clause at 252.225-7036, Buy American Act--Free Trade
Agreements--Balance of Payments Program. Use the provision with its Alternate I
when the clause at 252.225-7036 is used with its Alternate I.

(11)@) Except as provided in paragraph (11)(ii) of this section, use the clause at
252.225-7036, Buy American Act--Free Trade Agreements-- Balance of Payments
Program, instead of the clause at FAR 52.225-3, Buy American Act--Free Trade
Agreements--Israeli Trade Act, in solicitations and contracts for the items listed at
225.401-70, when the estimated value equals or exceeds $25,000, but is less than
$203,000, and a Free Trade Agreement applies to the acquisition.

(A) Use the basic clause when the estimated value equals or exceeds
$70,079.

(B) Use the clause with its Alternate I when the estimated value equals or
exceeds $25,000 but is less than $70,079.

(1) Do not use the clause if—

(A) Purchase from foreign sources is restricted (see 225.401(a)(2)), unless
the contracting officer anticipates a waiver of the restriction;

(B) Acquiring information technology that is a commercial item, using fiscal
year 2004 or subsequent funds (Section 535 of Division F of the Consolidated
Appropriations Act, 2004 (Pub. L. 108-199), and the same provision in subsequent
appropriations acts) or

(C) Using a procedure specified in 225.7703-1(a).

(i11) The acquisition of eligible and noneligible products under the same contract
may result in the application of a Free Trade Agreement to only some of the items
acquired. In such case, indicate in the Schedule those items covered by the Buy
American Act--Free Trade Agreements--Balance of Payments Program clause.
225.1103 Other provisions and clauses.

(1) Unless the contracting officer knows that the prospective contractor is not a
domestic concern, use the clause at 252.225-7005, Identification of Expenditures in the
United States, in ‘solicitations and contracts that--

(1) Exceed the simplified acquisition threshold; and

(1) Are for the acquisition of--

(A) Supplies for use outside the United States;

(B) Construction to be performed outside the United States; or

(C) Services to be performed primarily outside the United States.

(2) Use the clause at 252.225-7041, Correspondence in English, in solicitations and
contracts when contract performance will be wholly or in part in a foreign country.
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(3) Use the provision at 252.225-7042, Authorization to Perform, in solicitations
when contract performance will be wholly or in part in a foreign country.

(4) Unless an exception in 225.770-3 applies, use the clause at 252.225-7007,
Prohibition on Acquisition of United States Munitions List Items from Communist
Chinese Military Companies, in solicitations and contracts involving the delivery of
items covered by the United States Munitions List.
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SUBPART 225.75-BALANCE OF PAYMENTS PROGRAM
(Revised June 8, 2010)

225.7500 Scope of subpart.
This subpart provides policies and procedures implementing the Balance of Payments
Program. It applies to contracts for the acquisition of--

(a) Supplies for use outside the United States; and

(b) Construction to be performed outside the United States.
225.7501 Policy.
Acquire only domestic end products for use outside the United States, and use only
domestic construction material for construction to be performed outside the United
States, including end products and construction material for foreign military sales,
unless--

(a) Before issuing the solicitation--

(1) The estimated cost of the acquisition or the value of a particular
construction material is at or below the simplified acquisition threshold;

(2) The end product or particular construction material is--

(1) Listed in FAR 25.104 or 225.104(a)(1i1);

(1) A petroleum product;

(111) A spare part for foreign-manufactured vehicles, equipment, machinery,
or systems, provided the acquisition is restricted to the original manufacturer or its
supplier;

(iv) An industrial gas;

(v) A brand drug specified by the Defense Medical Materiel Board; or

(vi) Information technology that is a commercial item, using fiscal year
2004 or subsequent funds (Section 535 of Division F of the Consolidated Appropriations
Act, 2004 (Pub. L. 108-199), and the same provision in subsequent appropriations acts);

(3) The acquisition is covered by the World Trade Organization Government
Procurement Agreement;

(4) The acquisition of foreign end products or construction material is required
by a treaty or executive agreement between governments;

(5) Use of a procedure specified in 225.7703-1(a) 1s authorized for an acquisition
in support of operations in Iraq or Afghanistan;

(6) The end product is acquired for commissary resale; or
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(7) The contracting officer determines that a requirement can best be filled by a
foreign end product or construction material, including determinations that--

(1) A subsistence product is perishable and delivery from the United States
would significantly impair the quality at the point of consumption;

(1) An end product or construction material, by its nature or as a practical

matter, can best be acquired in the geographic area concerned, e.g., ice or books; or bulk
material, such as sand, gravel, or other soil material, stone, concrete masonry units, or

fired brick;

(111) A particular domestic construction material is not available;

(1v) The cost of domestic construction material would exceed the cost of
foreign construction material by more than 50 percent, calculated on the basis of--

(A) A particular construction material; or

(B) The comparative cost of application of the Balance of Payments
Program to the total acquisition; or

(v) Use of a particular domestic construction material is impracticable;
(b) After receipt of offers--

(1) The evaluated low offer (see Subpart 225.5) is an offer of an end product
that--

(1) Is a qualifying country end product;
(1) Is an eligible product; or

(111) Is a nonqualifying country end product, but application of the Balance
of Payments Program evaluation factor would not result in award on a domestic offer;
or

(2) The construction material is an eligible product; or

(c) At any time during the acquisition process, the head of the agency determines
that it is not in the public interest to apply the restrictions of the Balance of Payments
Program to the end product or construction material.

225.7502 Procedures.
If the Balance of Payments Program applies to the acquisition, follow the procedures at
PGI 225.7502.

225.7503 Contract clauses.
Unless the entire acquisition is exempt from the Balance of Payments Program--

(a) Use the clause at 252.225-7044, Balance of Payments Program--Construction
Material, in solicitations and contracts for construction to be performed outside the
United States with a value greater than the simplified acquisition threshold but less
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than $7,804,000. |

(b) Use the clause at 252.225-7045, Balance of Payments Program--Construction
Material Under Trade Agreements, in solicitations and contracts for construction to be
performed outside the United States with a value of $7,804,000 or more. For
acquisitions with a value of $7,804,000 or more, but less than $9,110,318, use the
clause with its Alternate I.
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SUBPART 225.8—-OTHER INTERNATIONAL AGREEMENTS AND
COORDINATION
(Revised June 8, 2010)

225.802 Procedures.

(b) Information on memoranda of understanding and other international
agreements is available at PGI 225.802(b).

225.802-70 Contracts for performance outside the United States and Canada.
Follow the procedures at PGI 225.802-70 when placing a contract requiring
performance outside the United States and Canada. Also see Subpart 225.74, Defense
Contractors Outside the United States.

225.802-71 End use certificates.

Contracting officers considering the purchase of an item from a foreign source may
encounter a request for the signing of a certificate to indicate that the Armed Forces of
the United States is the end user of the item, and that the U.S. Government will not
transfer the item to third parties without authorization from the Government of the
country selling the item. When encountering this situation, refer to DoD Directive
2040.3, End Use Certificates, for guidance.

225.870 Contracting with Canadian contractors.
225.870-1 General.

(a) The Canadian Government guarantees to the U.S. Government all
commitments, obligations, and covenants of the Canadian Commercial Corporation
under any contract or order issued to the Corporation by any contracting office of the
U.S. Government. The Canadian Government has waived notice of any change or
modification that may be made, from time to time, in these commitments, obligations,
or covenants.

(b) For production planning purposes, Canada is part of the defense industrial base
(see 225.870-2(b)).

(¢) The Canadian Commercial Corporation will award and administer contracts
with contractors located in Canada, except for—

(1) Negotiated acquisitions for experimental, developmental, or research work
under projects other than the Defense Development Sharing Program;

(2) Acquisitions of unusual or compelling urgency;
(3) Acquisitions at or below the simplified acquisition threshold; or
(4) Acquisitions made by DoD activities located in Canada.
(d) For additional information on production rights, data, and information; services

provided by Canadian Commercial Corporation; audit; and inspection, see PGI 225.870-
1(d).
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225.870-2 Solicitation of Canadian contractors.

(a) If requested, furnish a solicitation to the Canadian Commercial Corporation
even if no Canadian firm is solicited.

(b) Handle acquisitions at or below the simplified acquisition threshold directly
with Canadian firms and not through the Canadian Commercial Corporation.

225.870-3 Submission of offers.

(a) Asindicated in 225.870-4, the Canadian Commercial Corporation is the prime
contractor. To indicate acceptance of offers by individual Canadian companies, the
Canadian Commercial Corporation issues a letter supporting the Canadian offer and
containing the following information:

(1) Name of the Canadian offeror.

(2) Confirmation and endorsement of the offer in the name of the Canadian
Commercial Corporation.

(3) A statement that the Corporation shall subcontract 100 percent with the
offeror.

(b) When a Canadian offer cannot be processed through the Canadian Commercial
Corporation in time to meet the date for receipt of offers, the Corporation may permit
Canadian firms to submit offers directly. However, the contracting officer shall receive
the Canadian Commercial Corporation's endorsement before contract award.

(¢) The Canadian Commercial Corporation will submit all sealed bids in terms of
U.S. currency. Do not adjust contracts awarded under sealed bidding for losses or gains
from fluctuation in exchange rates.

(d) Except for sealed bids, the Canadian Commercial Corporation normally will
submit offers and quotations in terms of Canadian currency. The Corporation may, at
the time of submitting an offer, elect to quote and receive payment in terms of U.S.
currency, in which case the contract—

(1) Shall provide for payment in U.S. currency; and
(2) Shall not be adjusted for losses or gains from fluctuation in exchange rates.
225.870-4 Contracting procedures.
(a) Except for contracts described in 225.870-1(c)(1) through (4), award individual
contracts covering purchases from suppliers located in Canada to the Canadian

Commercial Corporation, 11th Floor, 50 O'Connor Street, Ottawa, Ontario, Canada,
K1A-0S6.

(b) Direct communication with the Canadian supplier is authorized and encouraged
1n connection with all technical aspects of the contract, provided the Corporation's
approval is obtained on any matters involving changes to the contract.
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(c) Identify in the contract, the type of currency, i.e., U.S. or Canadian. Contracts
that provide for payment in Canadian currency shall--

(1) Quote the contract price in terms of Canadian dollars and identify the
amount by the initials “CN”, e.g., $1,647.23CN; and

(2) Clearly indicate on the face of the contract the U.S./Canadian conversion
rate at the time of award and the U.S. dollar equivalent of the Canadian dollar contract
amount.

225.870-5 Contract administration.
Follow the contract administration procedures at PGI 225.870-5.

225.870-6 Termination procedures.
When contract termination is necessary, follow the procedures at 249.7000.

225.870-7 Acceptance of Canadian supplies.
For information on the acceptance of Canadian supplies, see PGI 225.870-7.

225.870-8 Industrial security.

Industrial security for Canada shall be in accordance with the U.S.-Canada Industrial
Security Agreement of March 31, 1952, as amended.

225.871 North Atlantic Treaty Organization (NATO) cooperative projects.

225.871-1 Scope.
This section implements 22 U.S.C. 2767 and 10 U.S.C. 2350b.

225.871-2 Definitions.
As used 1n this section--

(a) “Cooperative project” means a jointly managed arrangement—
(1) Described in a written agreement between the parties;

(2) Undertaken to further the objectives of standardization, rationalization, and
interoperability of the armed forces of NATO member countries; and

(3) Providing for—
(1) One or more of the other participants to share with the United States the
cost of research and development, testing, evaluation, or joint production (including
follow-on support) of certain defense articles;

(1) Concurrent production in the United States and in another member
country of a defense article jointly developed; or

(111) Acquisition by the United States of a defense article or defense service
from another member country.
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(b) “Other participant” means a cooperative project participant other than the
United States.

225.871-3 General.
(a) Cooperative project authority.

(1) Departments and agencies, that have authority to do so, may enter into
cooperative project agreements with NATO or with one or more member countries of
NATO under DoDD 5530.3, International Agreements.

(2) Under laws and regulations governing the negotiation and implementation
of cooperative project agreements, departments and agencies may enter into contracts,
or incur other obligations, on behalf of other participants without charge to any
appropriation or contract authorization.

(3) Agency heads are authorized to solicit and award contracts to implement
cooperative projects.

(b) Contracts implementing cooperative projects shall comply with all applicable
laws relating to Government acquisition, unless a waiver is granted under 225.871-4. A
waiver of certain laws and regulations may be obtained if the waiver—

(1) Isrequired by the terms of a written cooperative project agreement;

(2) Will significantly further NATO standardization, rationalization, and
interoperability; and

(3) Is approved by the appropriate DoD official.
225.871-4 Statutory waivers.

(a) For contracts or subcontracts placed outside the United States, the Deputy
Secretary of Defense may waive any provision of law that specifically pI‘eSCI'lbeS—

(1) Procedures for the formation of contracts;
(2) Terms and conditions for inclusion in contracts;
(3) Requirements or preferences for—

(1) Goods grown, produced, or manufactured in the United States or in U.S.
Government-owned facilities; or

(1) Services to be performed in the United States; or
(4) Requirements regulating the performance of contracts.
(b) There is no authority for waiver of—

(1) Any provision of the Arms Export Control Act (22 U.S.C. 2751);
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(2) Any provision of 10 U.S.C. 2304;

(3) The cargo preference laws of the United States, including the Military Cargo
Preference Act of 1904 (10 U.S.C. 2631) and the Cargo Preference Act of 1954 (46
U.S.C. 1241(b)); or

(4) Any of the financial management responsibilities administered by the
Secretary of the Treasury.

(c) To request a waiver under a cooperative project, follow the procedures at PGI
225.871-4.

(d) Obtain the approval of the Deputy Secretary of Defense before committing to
make a waiver in an agreement or a contract.

225.871-5 Directed subcontracting.

(a) The Director of Defense Procurement and Acquisition Policy may authorize the
direct placement of subcontracts with particular subcontractors. Directed
subcontracting is not authorized unless specifically addressed in the cooperative project
agreement.

(b) In some instances, it may not be feasible to name specific subcontractors at the
time the agreement is concluded. However, the agreement shall clearly state the
general provisions for work sharing at the prime and subcontract level. For additional
information on cooperative project agreements, see PGI 225.871-5.

225.871-6 Disposal of property.

Dispose of property that is jointly acquired by the members of a cooperative project
under the procedures established in the agreement or in a manner consistent with the
terms of the agreement, without regard to any laws of the United States applicable to
the disposal of property owned by the United States.

225.871-7 Congressional notification.

(a) Congressional notification is required when DoD makes a determination to
award a contract or subcontract to a particular entity, if the determination was not part
of the certification made under 22 U.S.C. 2767(f) before finalizing the cooperative
agreement.

(1) Departments and agencies shall provide a proposed Congressional notice to
the Director of Defense Procurement and Acquisition Policy in sufficient time to
forward to Congress before the time of contract award.

(2) The proposed notice shall include the reason it is necessary to use the
authority to designate a particular contractor or subcontractor.

(b) Congressional notification is also required each time a statutory waiver under
225.871-4 1s incorporated in a contract or a contract modification, if such information
was not provided in the certification to Congress before finalizing the cooperative
agreement.
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225.872 Contracting with qualifying country sources.
225.872-1 General.

(a) As a result of memoranda of understanding and other international agreements,
DoD has determined it inconsistent with the public interest to apply restrictions of the
Buy American Act or the Balance of Payments Program to the acquisition of qualifying
country end products from the following qualifying countries:

Australia

Belgium

Canada

Denmark

Egypt

Federal Republic of Germany
Finland

France

Greece

Israel

Italy

Luxembourg

Netherlands

Norway

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom of Great Britain and Northern Ireland

(b) Individual acquisitions of qualifying country end products from the following
qualifying country may, on a purchase-by-purchase basis (see 225.872-4), be exempted
from application of the Buy American Act and the Balance of Payments Program as
inconsistent with the public interest:

Austria

(c) The determination in paragraph (a) of this subsection does not limit the
authority of the Secretary concerned to restrict acquisitions to domestic sources or
reject an otherwise acceptable offer from a qualifying country source when considered
necessary for national defense reasons.

225.872-2 Applicability.
(a) This section applies to all acquisitions of supplies except those restricted by—

(1) U.S. National Disclosure Policy, DoDD 5230.11, Disclosure of Classified
Military Information to Foreign Governments and International Organizations;

(2) U.S. defense mobilization base requirements purchased under the authority
of FAR 6.302-3(a)(2)(1), except for quantities in excess of that required to maintain the
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defense mobilization base. This restriction does not apply to Canadian planned
producers.

. (1) Review individual solicitations to determine whether this restriction
applies.

(1) Information concerning restricted items may be obtained from the
Deputy Under Secretary of Defense (Industrial Affairs);

(3) Other U.S. laws or regulations (e.g., the annual DoD appropriations act);
and

(4) U.S. industrial security requirements.
(b) This section does not apply to construction contracts.
225.872-3 Solicitation procedures.

(a) Except for items developed under the U.S./Canadian Development Sharing
Program, use the criteria for soliciting and awarding contracts to small business
concerns under FAR Part 19 without regard to whether there are potential qualifying
country sources for the end product. Do not consider an offer of a qualifying country
end product if the solicitation is identified for the exclusive participation of small
business concerns.

(b) Send solicitations directly to qualifying country sources. Solicit Canadian
sources through the Canadian Commercial Corporation in accordance with 225.870.

(¢) Use international air mail if solicitation destinations are outside the United
States and security classification permits such use.

(d) If unusual technical or security requirements preclude the acquisition of
otherwise acceptable defense equipment from qualifying country sources, review the
need for such requirements. Do not impose unusual technical or security requirements
solely for the purpose of precluding the acquisition of defense equipment from
qualifying countries.

(e) Do not automatically exclude qualifying country sources from submitting offers
because their supplies have not been tested and evaluated by the department or
agency.

(1) Consider the adequacy of qualifying country service testing on a case-by-
case basis. Departments or agencies that must limit solicitations to sources whose
items have been tested and evaluated by the department or agency shall consider
supplies from qualifying country sources that have been tested and accepted by the
qualifying country for service use.

(2) The department or agency may perform a confirmatory test, if necessary.
(3) Apply U.S. test and evaluation standards, policies, and procedures when the

department or agency decides that confirmatory tests of qualifying country end
products are necessary.
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(4) If it appears that these provisions might adversely delay service programs,
obtain the concurrence of the Under Secretary of Defense (Acquisition, Technology, and
Logistics), before excluding the qualifying country source from consideration.

() Permit industry representatives from a qualifying country to attend symposia,
program briefings, prebid conferences (see FAR 14.207 and 15.201(c)), and similar
meetings that address U.S. defense equipment needs and requirements. When
practical, structure these meetings to allow attendance by representatives of qualifying
country concerns.

225.872-4 Individual determinations.

If the offer of an end product from a qualifying country source listed in 225.872-1(b), as
evaluated, is low or otherwise eligible for award, prepare a determination and findings
exempting the acquisition from the Buy American Act and the Balance of Payments
Program as inconsistent with the public interest, unless another exception such as the
Trade Agreements Act applies. Follow the procedures at PGI 225.872-4.

225.872-5 Contract administration.

(a) Arrangements exist with some qualifying countries to provide reciprocal
contract administration services. Some arrangements are at no cost to either
government. To determine whether such an arrangement has been negotiated and
what contract administration functions are covered, contact the Deputy Director of
Defense Procurement and Acquisition Policy (Contract Policy and International
Contracting), ((703) 697-9351, DSN 227-9351).

(b) Follow the contract administration procedures at PGI 225.872-5(b).

(c) Information on quality assurance delegations to foreign governments is in
Subpart 246.4, Government Contract Quality Assurance.

225.872-6 Audit.

(a) Memoranda of understanding with some qualifying countries contain annexes
that provide for reciprocal “no-cost” audits of contracts and subcontracts (pre- and post-
award).

(b) To determine if such an annex is applicable to a particular qualifying country,
contact the Deputy Director of Defense Procurement and Acquisition Policy (Contract
Policy and International Contracting), ((703) 697-9351, DSN 227-9351).

(c) Handle requests for audits in qualifying countries in accordance with 215.404-
2(c), but follow the additional procedures at PGI 225.872-6(c).

225.872-7 Industrial security for qualifying countries.

The required procedures for safeguarding classified defense information necessary for
the performance of contracts awarded to qualifying country sources are in the DoD
Industrial Security Regulation DoD 5220.22-R (implemented for the Army by AR 380-
49; for the Navy by SECNAV Instruction 5510.1H; for the Air Force by AFI 31-601; for
the Defense Information Systems Agency by DCA Instruction 240-110-8; and for the
National Imagery and Mapping Agency by NIMA Instruction 5220.22).
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225.872-8 Subcontracting with qualifying country sources.

In reviewing contractor subcontracting procedures, the contracting officer shall ensure
that the contract does not preclude qualifying country sources from competing for
subcontracts, except when restricted by national security interest reasons, mobilization
base considerations, or applicable U.S. laws or regulations (see the clause at 252.225-
7002, Qualifying Country Sources as Subcontractors).

225.873 Waiver of United Kingdom commercial exploitation levies.

225.873-1 Policy.

DoD and the Government of the United Kingdom (U.K.) have agreed to waive U.K.
commercial exploitation levies and U.S. nonrecurring cost recoupment charges on a
reciprocal basis. For U.K. levies to be waived, the offeror or contractor shall identify the
levies and the contracting officer shall request a waiver before award of the contract or
subcontract under which the levies are charged.

225.873-2 Procedures.
When an offeror or a contractor identifies a levy included in an offered or contract price,
follow the procedures at PGI 225.873-2.
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SUBPART 228.3-INSURANCE
(Revised June 8, 2010)

228.304 Risk-pooling arrangements.

DoD has established the National Defense Projects Rating Plan, also known as the
Special Casualty Insurance Rating Plan, as a risk-pooling arrangement to minimize the
cost to the Government of purchasing the liability insurance listed in FAR 28.307-2.
Use the plan in accordance with the procedures at PGI 228.304 when it provides the
necessary coverage more advantageously than commercially available coverage.

228.305 Overseas workers' compensation and war-hazard insurance.
(d) When submitting requests for waiver, follow the procedures at PGI 228.305(d).
228.307 Insurance under cost-reimbursement contracts.

228.307-1 Group insurance plans.

The Defense Department Group Term Insurance Plan is available for contractor use
under cost-reimbursement type contracts when approved as provided in department or
agency regulations. A contractor is eligible if—

(a) The number of covered employees is 500 or more; and
(b) The contractor has all cost-reimbursement contracts; or

(c) At least 90 percent of the payroll for contractor operations to be covered by the
Plan 1s under cost-reimbursement contracts.

228.311 Solicitation provision and contract clause on liability insurance
under cost-reimbursement contracts.

228.311-1 Contract clause.

Use the clause at FAR 52.228-7, Insurance--Liability to Third Persons, in solicitations
and contracts, other than those for construction and those for architect-engineer
services, when a cost-reimbursement contract is contemplated, unless the head of the
contracting activity waives the requirement for use of the clause.

228.370 Additional clauses.

(a) Use the clause at 252.228-7000, Reimbursement for War-Hazard Losses,
when—

(1) The clause at FAR 52.228-4, Worker's Compensation and War-Hazard
Insurance Overseas, 1s used; and

(2) The head of the contracting activity decides not to allow the contractor to
buy insurance for war-hazard losses.

(b)(1) Use the clause at 252.228-7001, Ground and Flight Risk, in all solicitations
and contracts for the acquisition, development, production, modification, maintenance,
repair, flight, or overhaul of aircraft, except those solicitations and contracts—
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(1) That are strictly for activities incidental to the normal operations of the
aircraft (e.g., refueling operations, minor non-structural actions not requiring towing
such as replacing aircraft tires due to wear and tear);

(1) That are awarded under FAR Part 12 procedures and are for the
acquisition, development, production, modification, maintenance, repair, flight, or
overhaul of aircraft; or otherwise involving the furnishing of aircraft;

(111) For which a non-DoD customer (including a foreign military sales
customer) has not agreed to assume the risk for loss or destruction of, or damages to,
the aircraft; or

(iv) For commercial derivative aircraft that are to be maintained to Federal
Aviation Administration (FAA) airworthiness when the work will be performed at a
licensed FAA repair station.

(2) The clause at 252.228-7001 may be modified only as follows:

(1) Include a modified definition of “aircraft” if the contract covers other
than conventional types of winged aircraft, 1.e., helicopters, vertical take-off or landing
aircraft, lighter-than-air airships, unmanned aerial vehicles, or other nonconventional
aircraft. The modified definition should describe a stage of manufacture comparable to
the standard definition.

(1) Modify “in the open” to include “hush houses,” test hangars and
comparable structures, and other designated areas.

(11) Expressly define the “contractor's premises” where the aircraft will be
located during and for contract performance. These locations may include contract
premises which are owned or leased by the contractor or subcontractor, or premises
where the contractor or subcontractor is a permittee or licensee or has a right to use,
including Government airfields.

(iv) Revise paragraph (e)(3) of the clause to provide Government
assumption of risk for transportation by conveyance on streets or highways when
transportation is—

(A) Limited to the vicinity of contractor premises; and
(B) Incidental to work performed under the contract.

(3) Follow the procedures at PGI 228.370(b) when using the clause at 252.228-
7001.

(c) The clause at 252.228-7003, Capture and Detention, may be used when
contractor employees are subject to capture and detention and may not be covered by
the War Hazards Compensation Act (42 U.S.C. 1701 et seq.).

(d) The clause at 252.228-7005, Accident Reporting and Investigation Involving
Aircraft, Missiles, and Space Launch Vehicles, may be used in solicitations and
contracts which involve the manufacture, modification, overhaul, or repair of these
items.
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(e) Use the clause at 252.228-7006, Compliance with Spanish Laws and Insurance,
in solicitations and contracts for services or construction to be performed in Spain,
unless the Contractor is a Spanish concern.
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SUBPART 231.2-CONTRACTS WITH COMMERCIAL ORGANIZATIONS
(Revised June 8, 2010)

231.201-2 Determining allowability.

(a) In addition to the requirements at FAR 31.201-2(a), a cost is allowable only
when it complies with the clause at 252.215-7004, Excessive Pass-Through Charges.

231.203 Indirect costs.

See DoD Class Deviation 2008-O0009, FAR 31.203(c), Indirect Costs, issued on  February
18, 2009. This deviation expires on September 30, 2011.

(d) Indirect costs related to excessive pass-through charges, as defined in the clause
at 252.215-7004, are unallowable.

231.205 Selected costs.

231.205-1 Public relations and advertising costs.

(e) See 225.7303-2(e) for allowability provisions affecting foreign military sales
contracts.

(f) Unallowable public relations and advertising costs include the following:

(1) Monies paid to the Government associated with the leasing of Government
equipment, including lease payments and reimbursements for support services, except
for foreign military sales contracts as provided for at 225.7303-2.

231.205-6 Compensation for personal services.

(1) In accordance with Section 8122 of Pub. L. 104-61, and similar sections in
subsequent Defense appropriations acts, costs for bonuses or other payments in excess
of the normal salary paid by the contractor to an employee, that are part of
restructuring costs associated with a business combination, are unallowable under DoD
contracts funded by fiscal year 1996 or subsequent appropriations. This limitation does
not apply to severance payments or early retirement incentive payments. (See 231.205-
70(b) for the definitions of “business combination” and “restructuring costs.”)

231.205-18 Independent research and development and bid and proposal
costs.

(a) Definitions. As used in this subsection—

(1) “Covered contract” means a DoD prime contract for an amount exceeding the
simplified acquisition threshold, except for a fixed-price contract without cost
incentives. The term also includes a subcontract for an amount exceeding the
simplified acquisition threshold, except for a fixed-price subcontract without cost
incentives under such a prime contract.
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(1) “Covered segment” means a product division of the contractor that allocated
more than $1,100,000 in independent research and development and bid and proposal
(IR&D/B&P) costs to covered contracts during the preceding fiscal year. In the case of a
contractor that has no product divisions, the term means that contractor as a whole. A
product division of the contractor that allocated less than $1,100,000 in IR&D/B&P
costs to covered contracts during the preceding fiscal year is not subject to the
limitations in paragraph (c) of this subsection.

(111) “Major contractor” means any contractor whose covered segments allocated
a total of more than $11,000,000 in IR&D/B&P costs to covered contracts during the
preceding fiscal year. For purposes of calculating the dollar threshold amounts to
determine whether a contractor meets the definition of “major contractor,” do not
include contractor segments allocating less than $1,100,000 of IR&D/B&P costs to
covered contracts during the preceding fiscal year.

(c) Allowability.

(1) Departments/agencies shall not supplement this regulation in any way that
limits IR&D/B&P cost allowability.

(1) See 225.7303-2(c) for allowability provisions affecting foreign military sale
contracts.

(111) For major contractors, the following limitations apply:

(A) The amount of IR&D/B&P costs allowable under DoD contracts shall
not exceed the lesser of—

(1) Such contracts’ allocable share of total incurred IR&D/B&P costs; or

(2) The amount of incurred IR&D/B&P costs for projects having
potential interest to DoD.

(B) Allowable IR&D/B&P costs are limited to those for projects that are of
potential interest to DoD, including activities intended to accomplish any of the
following:

(1) Enable superior performance of future U.S. weapon systems and
components.

(2) Reduce acquisition costs and life-cycle costs of military systems.

(3) Strengthen the defense industrial and technology base of the United
States.

(4) Enhance the industrial competitiveness of the United States.

(5) Promote the development of technologies identified as critical under
10 U.S.C. 2522.

(6) Increase the development and promotion of efficient and effective
applications of dual-use technologies.
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(7) Provide efficient and effective technologies for achieving such
environmental benefits as: improved environmental data gathering, environmental
cleanup and restoration, pollution reduction in manufacturing, environmental
conservation, and env1ronmentally safe management of facilities.

(iv) For major contractors, the cognizant administrative contracting officer
(ACO) or corporate ACO shall—

(A) Determine whether IR&D/B&P projects are of potential interest to DoD;
and

(B) Provide the results of the determination to the contractor.

(v) The cognizant contract administration office shall furnish contractors with
guidance on financial information needed to support IR&D/B&P costs and on technical
information needed from major contractors to support the potential interest to DoD
determination (also see 242.771-3(a)).

231.205-19 Insurance and indemnification.

(e) In addition to the cost limitations in FAR 31.205-19(e), self-insurance and
purchased insurance costs are subject to the requirements of the clauses at 252.217-
7012, Liability and Insurance, and 252.228-7001, Ground and Flight Risk.

231.205-22 Legislative lobbying costs.

(a) Costs associated with preparing any material, report, list, or analysis on the
actual or projected economic or employment impact in a particular State or
congressional district of an acquisition program for which all research, development,
testing, and evaluation has not been completed also are unallowable (10 U.S.C. 2249).

231.205-70 External restructuring costs.
(a) Scope. This subsection—

(1) Prescribes policies and procedures for allowing contractor external
restructuring costs when savings would result for DoD; and

(2) Implements 10 U.S.C. 2325.
(b) Definitions. As used in this subsection:

(1) “Business combination” means a transaction whereby assets or operations of
two or more companies not previously under common ownership or control are
combined, whether by merger, acquisition, or sale/purchase of assets.

(2) “External restructuring activities” means restructuring activities occurring
after a business combination that affect the operations of companies not previously
under common ownership or control. They do not include restructuring activities
occurring after a business combination that affect the operations of only one of the
companies not previously under common ownership or control, or, when there has been
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no business combination, restructuring activities undertaken within one company.
External restructuring activities are a direct outgrowth of a business combination.
They normally will be initiated within 3 years of the business combination.

(3) “Restructuring activities” means nonroutine, nonrecurring, or extraordinary
activities to combine facilities, operations, or workforce, in order to eliminate redundant
capabilities, improve future operations, and reduce overall costs. Restructuring
activities do not include routine or ongoing repositionings and redeployments of a
contractor’s productive facilities or workforce (e.g., normal plant rearrangement or
employee relocation), nor do they include other routine or ordinary activities charged as
indirect costs that would otherwise have been incurred (e.g., planning and analysis,
contract administration and oversight, or recurring financial and administrative
support).

(4) “Restructuring costs” means the costs, including both direct and indirect, of
restructuring activities. Restructuring costs that may be allowed include, but are not
limited to, severance pay for employees, early retirement incentive payments for
employees employee retraining costs, relocation expense for retained employees, and
relocation and rearrangement of plant and equipment. For purposes of this definition,
if restructuring costs associated with external restructuring activities allocated to DoD
contracts are less than $2.5 million, the costs shall not be subject to the audit, review,
and determination requirements of paragraph (c)(4) of this subsection; 1nstead the
normal rules for determining cost allowability in accordance with FAR Part 31 shall

apply.

(5) “Restructuring savings” means cost reductions, including both direct and
indirect cost reductions, that result from restructuring activities. Reassignments of cost
to future periods are not restructuring savings.

(c) Limitations on cost allowability. Restructuring costs associated with external
restructuring activities shall not be allowed unless—

(1) Such costs are allowable in accordance with FAR Part 31 and DFARS Part
231;

(2) An audit of projected restructuring costs and restructuring savings is
performed;

(3) The cognizant administrative contracting officer (ACO) reviews the audit
report and the projected costs and projected savings, and negotiates an advance
agreement in accordance with paragraph (d) of this subsection; and

(4)(@) The official designated in paragraph (c)(4)(11) of this subsection determines
In writing that the audited projected savings, on a present value basis, for DoD
resulting from the restructuring will exceed either—

(A) The costs allowed by a factor of at least two to one; or

(B) The costs allowed, and the business combination will result in the
preservation of a critical capability that might otherwise be lost to DoD.
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(11)(A) If the amount of restructuring costs is expected to exceed $25 million
over a 5-year period, the designated official is the Under Secretary of Defense
(Acquisition, Technology, and Logistics) or the Principal Deputy. This authority may
not be delegated below the level of an Assistant Secretary of Defense.

(B) For all other cases, the designated official is the Director of the
Defense Contract Management Agency. The Director may not delegate this authority.

(d) Procedures and ACO responsibilities. As soon as it is known that the contractor
will incur restructuring costs for external restructuring activities, the cognizant ACO
shall follow the procedures at PGI 231.205-70(d).

(e) Information needed to obtain a determination.

(1) The novation agreement (if one is required).

(2) The contractor’s restructuring proposal.

(3) The proposed advance agreement.

(4) The audit report.

(5) Any other pertinent information.

(6) The cognizant ACO’s recommendation for a determination. This
recommendation must clearly indicate one of the following, consistent with paragraph

(c)(4)(@) of this subsection:

(1) The audited projected savings for DoD will exceed the costs allowed by a
factor of at least two to one on a present value basis.

(1) The business combination will result in the preservation of a critical
capability that might otherwise be lost to DoD, and the audited projected savings for
DoD will exceed the costs allowed on a present value basis.

(f) Contracting officer responsibilities.
(1) The contracting officer, in consultation with the cognizant ACO, should
consider including a repricing clause in noncompetitive fixed-price contracts that are
negotiated during the period between—

(1) The time a business combination is announced; and

(1) The time the contractor’s forward pricing rates are adjusted to reflect
the impact of restructuring.

(2) The decision to use a repricing clause will depend upon the particular
circumstances involved, including—

(1 When the restructuring will take place;

(i) When restructuring savings will begin to be realized;
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(111) The contract performance period;

(iv) Whether the contracting parties are able to make a reasonable estimate
of the impact of restructuring on the contract; and

(v) The size of the potential dollar impact of restructuring on the contract.
(3) If the contracting officer decides to use a repricing clause, the clause must

provide for a downward-only price adjustment to ensure that DoD receives its
appropriate share of restructuring net savings.
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(Revised June 8, 2010)

234.003 Responsibilities.

DoDD 5000.1, The Defense Acquisition System, and DoDI 5000.2, Operation of the
Defense Acquisition System, contain the DoD implementation of OMB Circular A-109
and OMB Circular A-11.

234.004 Acquisition strategy.

(1) See 209.570 for policy applicable to acquisition strategies that consider the use
of lead system integrators.

(2) In accordance with Section 818 of the National Defense Authorization Act for
Fiscal Year 2007 (Pub. L. 109-364), for major defense acquisition programs as defined
in 10 U.S.C. 2430—

(1) The Milestone Decision Authority shall select, with the advice of the
contracting officer, the contract type for a development program at the time of
Milestone B approval or, in the case of a space program, Key Decision Point B approval,

(1) The basis for the contract type selection shall be documented in the
acquisition strategy. The documentation—

(A) Shall include an explanation of the level of program risk; and

(B) If program risk is determined to be high, shall outline the steps taken to
reduce program risk and the reasons for proceeding with Milestone B approval despite
the high level of program risk; and

(111) If a cost-type contract is selected, the contract file shall include the
Milestone Decision Authority’s written determination that—

(A) The program is so complex and technically challenging that it would not
be practicable to reduce program risk to a level that would permit the use of a fixed-
price type contract; and

(B) The complexity and technical challenge of the program is not the result
of a failure to meet the requirements of 10 U.S.C. 2366a.

234.005-1 Competition.

(1) A contract that is initially awarded from the competitive selection of a proposal
resulting from a general solicitation may contain a contract line item or contract option
for the provision of advanced component development or prototype of technology
developed under the contract or the delivery of initial or additional prototype items if
the item or a prototype thereof is created as the result of work performed under the
contract only when it adheres to the following limitations:

(1) The contract line item or contract option shall be limited to the minimal
amount of initial or additional prototype items that will allow for timely competitive
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solicitation and award of a follow-on development or production contract for those
items.

(1) The term of the contract line item or contract option shall be for not more
than 12 months.

(i11) The dollar value of the work to be performed pursuant to the contract line
item or contract option shall not exceed the lesser of—

(A) The amount that is three times the dollar value of the work previously
performed under the contract; or

(B) $20 million.

(2) A contract line item or contract option may not be exercised under this authority
after September 30, 2014.
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SUBPART 252.1-INSTRUCTIONS FOR USING PROVISIONS AND CLAUSES

252.101

Using Part 252.

SUBPART 252.2-TEXT OF PROVISIONS AND CLAUSES

252.201-7000
252.203-7000
252.203-7001

252.203-7002
252.204-7000
252.204-7001
252.204-7002
252.204-7003
252.204-7004
252.204-7005
252.204-7006
252.204-7007
252.204-7008
252.204-7009
252.204-7010

252.205-7000
252.206-7000
252.208-7000

252.209-7000
252.209-7001

252.209-7002
252.209-7003
252.209-7004

252.209-7005
252.209-7006
252.209-7007
252.211-7000
252.211-7001

252.211-7002

252.211-7003
252.211-7004
252.211-7005
252.211-7006
252.211-7007

Contracting Officer's Representative.

Requirements Relating to Compensation of Former DoD Officials.
Prohibition on Persons Convicted of Fraud or Other Defense-Contract-
Related Felonies.

Requirement to Inform Employees of Whistleblower Rights.
Disclosure of Information.

Commercial and Government Entity (CAGE) Code Reporting.
Payment for Subline Items Not Separately Priced.

Control of Government Personnel Work Product.

Alternate A.

Oral Attestation of Security Responsibilities.

Billing Instructions.

Alternate A, Annual Representations and Certifications.
Export-Controlled Items.

Reserved.

Requirement for Contractor to Notify DoD if the Contractor’s Activities
are Subject to Reporting Under the U.S.-International Atomic Energy
Agency Additional Protocol.

Provision of Information to Cooperative Agreement Holders.
Domestic Source Restriction.

Intent to Furnish Precious Metals as Government-Furnished
Material.

Reserved.

Disclosure of Ownership or Control by the Government of a Terrorist
Country.

Disclosure of Ownership or Control by a Foreign Government.
Reserved.

Subcontracting with Firms That Are Owned or Controlled by the
Government of a Terrorist Country.

Reserve Officer Training Corps and Military Recruiting on Campus.
Limitations on Contractors Acting as Lead System Integrators.
Prohibited Financial Interests for Lead System Integrators.
Acquisition Streamlining.

Availability of Specifications, Standards, and Data Item Descriptions
Not Listed in the Acquisition Streamlining and Standardization
Information System (ASSIST), and Plans, Drawings, and Other
Pertinent Documents.

Availability for Examination of Specifications, Standards, Plans,
Drawings, Data Item Descriptions, and Other Pertinent Documents.
Item Identification and Valuation.

Alternate Preservation, Packaging, and Packing.

Substitutions for Military or Federal Specifications and Standards.
Radio Frequency Identification.

Reporting of Government-Furnished Equipment in the DoD Item
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252.212-7000
252.212-7001

252.215-7000
252.215-7001
252.215-7002
252.215-7003
252.215-7004
252.215-7005

252.215-7006
252.216-7000

252.216-7001
252.216-7002

252.216-7003

252.217-7000
252.217-7001
252.217-7002
252.217-7003
252.217-7004
252.217-7005
252.217-7006
252.217-7007
252.217-7008
252.217-7009
252.217-7010
252.217-7011
252.217-7012
252.217-7013
252.217-7014
252.217-7015
252.217-7016
2562.217-7017
252.217-7018
252.217-7019
252.217-7020
252.217-7021
252.217-7022
252.217-7023
252.217-7024
252.217-7025
252.217-7026
252.217-7027
252.217-7028
252.219-7000
252.219-7001

Unique Identification (IUID) Registry.

Offeror Representations and Certifications--Commercial Items.
Contract Terms and Conditions Required to Implement Statutes or
Executive Orders Applicable to Defense Acquisitions of Commercial
Items.

Pricing Adjustments.

Reserved.

Cost Estimating System Requirements.

Excessive Pass-Through Charges — Identification of Subcontract Effort.
Excessive Pass-Through Charges.

Evaluation Factor for Employing or Subcontracting with Members of
the Selected Reserve.

Use of Employees or Individual Subcontractors Who are Members of the
Selected Reserve.

Economic Price Adjustment--Basic Steel, Aluminum, Brass, Bronze,
or Copper Mill Products.

Economic Price Adjustment--Nonstandard Steel Items.

Alternate A, Time-and-Materials/Labor-Hour Proposal Requirements —
Non-Commercial Item Acquisition with Adequate Price Competition.
Economic Price Adjustment--Wage Rates or Material Prices
Controlled by a Foreign Government.

Exercise of Option to Fulfill Foreign Military Sales Commitments.
Surge Option.

Offering Property for Exchange.

Changes.

Job Orders and Compensation.

Inspection and Manner of Doing Work.

Title.

Payments.

Bonds.

Default.

Performance.

Access to Vessel.

Liability and Insurance.

Guarantees.

Discharge of Liens.

Safety and Health.

Plant Protection.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Identification of Sources of Supply.

Contract Definitization.

Over and Above Work.

Reserved.

Reserved.
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252.219-7002
252.219-7003
252.219-7004
252.219-7005
252.219-7006
252.219-7007
252.219-7008
252.219-7009
252.219-7010
252.219-7011
252.222-7000
252.222-7001

252.222-7002
252.222-7003
252.222-7004
252.222-7005
252.222-7006
252.223-7000
252.223-7001
252.223-7002
252.223-7003
252.223-7004
252.223-7005
252.223-7006

252.223-7007

252.225-7000
252.225-7001
252.225-7002
252.225-7003

252.225-7004

252.225-7005
252.225-7006

252.225-7007

252.225-7008
252.225-7009

252.225-7010

252.225-7011
252.225-7012
252.225-7013
252.225-7014
252.225-7015
252.225-7016
252.225-7017

Reserved.

Small Business Subcontracting Plan (DoD Contracts).

Small Business Subcontracting Plan (Test Program).

Reserved.

Reserved.

Reserved.

Reserved.

Section 8(a) Direct Award.

Alternate A.

Notification to Delay Performance.

Restrictions on Employment of Personnel.

Right of First Refusal of Employment--Closure of Military
Installations.

Compliance with Local Labor Laws (Overseas).

Permit from Italian Inspectorate of Labor.

Compliance with Spanish Social Security Laws and Regulations.
Prohibition on Use of Nonimmigrant Aliens--Guam.
Restrictions on the Use of Mandatory Arbitration Agreements
Reserved.

Hazard Warning Labels.

Safety Precautions for Ammunition and Explosives.

Change in Place of Performance--Ammunition and Explosives.
Drug-Free Work Force.

Reserved.

Prohibition on Storage and Disposal of Toxic and Hazardous
Materials.

Safeguarding Sensitive Conventional Arms, Ammunition, and
Explosives.

Buy American Act--Balance of Payments Program Certificate.
Buy American Act and Balance of Payments Program.
Qualifying Country Sources as Subcontractors.

Report of Intended Performance Outside the United States and
Canada--Submission with Offer.

Report of Intended Performance Outside the United States and
Canada--Submission after Award.

Identification of Expenditures in the United States.

Quarterly Reporting of Actual Contract Performance Outside the
United States.

Prohibition on Acquisition of United States Munitions List Items from
Communist Chinese Military Companies.

Restriction on Acquisition of Specialty Metals.

Restriction on Acquisition of Certain Articles Containing Specialty
Metals.

Commercial Derivative Military Article—Specialty Metals Compliance
Certificate.

Restriction on Acquisition of Supercomputers.

Preference for Certain Domestic Commodities.

Duty-Free Entry.

Reserved.

Restriction on Acquisition of Hand or Measuring Tools.
Restriction on Acquisition of Ball and Roller Bearings.
Reserved.

1998 EDITION



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

252.225-7018

252.225-7019
252.225-7020
252.225-7021
252.225-7022
252.225-7023
252.225-7024
252.225-7025
252.225-7026
252.225-7027
252.225-7028
252.225-7029

252.225-7030
252.225-7031
252.225-7032
252.225-7033
252.225-7034
252.225-7035

252.225-7036

252.225-7037
252.225-7038
252.225-7039
252.225-7040

252.225-7041
252.225-7042
252.225-7043

252.225-7044
252.225-7045

252.226-7000
252.226-7001

252.227-7000
252.227-7001
252.227-7002
252.227-7003
252.227-7004
252.227-7005
252.227-7006
252.227-7007
252.227-7008
252.227-7009
252.227-7010
252.227-7011

Notice of Prohibition of Certain Contracts with Foreign Entities for
the Conduct of Ballistic Missile Defense Research, Development, Test,
and Evaluation.

Restriction on Acquisition of Anchor and Mooring Chain.

Trade Agreements Certificate.

Trade Agreements.

Trade Agreements Certificate - Inclusion of Iraqi End Products.
Preference for Products or Services from Iraq or Afghanistan.
Requirement for Products or Services from Iraq or Afghanistan.
Restriction on Acquisition of Forgings.

Acquisition Restricted to Products or Services from Iraq or Afghanistan.
Restriction on Contingent Fees for Foreign Military Sales.
Exclusionary Policies and Practices of Foreign Governments.
Reporting of Commercially Available Off-the-Shelf Items that Contain
Specialty Metals and are Incorporated into Noncommercial End Items.
Restriction on Acquisition of Carbon, Alloy, and Armor Steel Plate.
Secondary Arab Boycott of Israel.

Waiver of United Kingdom Levies—Evaluation of Offers.

Waiver of United Kingdom Levies.

Reserved.

Buy American Act--Free Trade Agreements--Balance of Payments
Program Certificate.

Buy American Act--Free Trade Agreements--Balance of Payments
Program.

Evaluation of Offers for Air Circuit Breakers.

Restriction on Acquisition of Air Circuit Breakers.

Reserved.

Contractor Personnel Authorized to Accompany U.S. Armed Forces
Deployed Outside the United States.

Correspondence in English.

Authorization to Perform.

Antiterrorism/Force Protection Policy for Defense Contractors
Outside the United States.

Balance of Payments Program--Construction Material.

Balance of Payments Program--Construction Material Under Trade
Agreements.

Notice of Historically Black College or University and Minority
Institution Set-Aside.

Utilization of Indian Organizations and Indian-Owned Economic
Enterprises—DoD Contracts

Non-Estoppel.

Release of Past Infringement.

Readjustment of Payments.

Termination.

License Grant.

License Term.

License Grant--Running Royalty.

License Term--Running Royalty.

Computation of Royalties.

Reporting and Payment of Royalties.

License to Other Government Agencies.

Assignments.
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252.227-7012
252.227-7013
252.227-7014

252.227-7015
252.227-7016
252.227-7017

252.227-7018

252.227-7019
252.227-7020
252.227-7021
252.227-7022
252.227-7023
252.227-7024
252.227-7025

252.227-7026
252.227-7027
252.227-7028

252.227-7029
252.227-7030
252.227-7031
252.227-7032
252.227-7033
252.227-7034
252.227-7035
252.227-7036
252.227-7037
252.227-7038
252.227-7039
252.228-7000
252.228-7001
252.228-7002
252.228-7003
252.228-7004
252.228-7005

252.228-7006
252.229-7000
252.229-7001
252.229-7002
252.229-7003
252.229-7004
252.229-7005
252.229-7006
252.229-7007
252.229-7008
252.229-7009

Patent License and Release Contract.

Rights in Technical Data--Noncommercial Items.

Rights in Noncommercial Computer Software and Noncommercial
Computer Software Documentation.

Technical Data--Commercial Items.

Rights in Bid or Proposal Information.

Identification and Assertion of Use, Release, or Disclosure
Restrictions.

Rights in Noncommercial Technical Data and Computer Software--
Small Business Innovation Research (SBIR) Program.
Validation of Asserted Restrictions--Computer Software.
Rights in Special Works.

Rights in Data--Existing Works.

Government Rights (Unlimited).

Drawings and Other Data to Become Property of Government.
Notice and Approval of Restricted Designs.

Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.

Deferred Delivery of Technical Data or Computer Software.
Deferred Ordering of Technical Data or Computer Software.
Technical Data or Computer Software Previously Delivered to the
Government.

Reserved.

Technical Data--Withholding of Payment.

Reserved.

Rights in Technical Data and Computer Software (Foreign).
Rights in Shop Drawings.

Reserved.

Reserved.

Reserved.

Validation of Restrictive Markings on Technical Data.

Patent Rights--Ownership by the Contractor (Large Business).
Patents--Reporting of Subject Inventions.

Reimbursement for War-Hazard Losses.

Ground and Flight Risk.

Reserved.

Capture and Detention.

Bonds or Other Security.

Accident Reporting and Investigation Involving Aircraft, Missiles,
and Space Launch Vehicles.

Compliance with Spanish Laws and Insurance.

Invoices Exclusive of Taxes or Duties.

Tax Relief.

Customs Exemptions (Germany).

Tax Exemptions (Italy).

Status of Contractor as a Direct Contractor (Spain).

Tax Exemptions (Spain).

Value Added Tax Exclusion (United Kingdom).

Verification of United States Receipt of Goods.

Relief from Import Duty (United Kingdom).

Relief From Customs Duty and Value Added Tax on Fuel
(Passenger Vehicles) (United Kingdom).
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252.229-7010
252.229-7011
252.231-7000
252.232-7000
252.232-7001
252.232-7002
252.232-7003
252.232-7004
252.232-7005

252.232-7006
252.232-7007
252.232-7008
252.232-7009
252.232-7010
252.233-7000
252.233-7001
252.234-7001
252.234-7002
252.235-7000
252.235-7001
252.235-7002
252.235-7003
252.235-7004
252.235-7005
252.235-7006
252.235-7007
252.235-7008
252.235-7009
252.235-7010
252.235-7011
252.236-7000
252.236-7001
252.236-7002
252.236-7003
252.236-7004
252.236-7005
252.236-7006
252.236-7007
252.236-7008
252.236-7009
252.236-7010

252.236-7011

252.236-7012
252.236-7013

252.237-7000
252.237-7001
252.237-7002
252.237-7003

Relief from Customs Duty on Fuel (United Kingdom).
Reporting of Foreign Taxes — U.S. Assistance Programs.
Supplemental Cost Principles.

Advance Payment Pool.

Disposition of Payments.

Progress Payments for Foreign Military Sales Acquisitions.
Electronic Submission of Payment Requests and Receiving Reports.
DoD Progress Payment Rates.

Reimbursement of Subcontractor Advance Payments--DoD Pilot
Mentor-Protege Program.

Reserved.

Limitation of Government’s Obligation.

Assignment of Claims (Overseas).

Mandatory Payment by Governmentwide Commercial Purchase Card.
Levies on Contract Payments.

Reserved.

Choice of Law (Overseas).

Notice of Earned Value Management System.

Earned Value Management System.

Indemnification Under 10 U.S.C. 2354--Fixed Price.
Indemnification Under 10 U.S.C. 2354--Cost Reimbursement.
Animal Welfare.

Frequency Authorization.

Protection of Human Subjects.

Reserved.

Reserved.

Reserved.

Reserved.

Reserved.

Acknowledgement of Support and Disclaimer.

Final Scientific or Technical Report.

Modification Proposals--Price Breakdown.

Contract Drawings and Specifications.

Obstruction of Navigable Waterways.

Payment for Mobilization and Preparatory Work.

Payment for Mobilization and Demobilization.

Airfield Safety Precautions.

Cost Limitation.

Additive or Deductive Items.

Contract Prices--Bidding Schedules.

Option for Supervision and Inspection Services.

Overseas Military Construction--Preference for United States
Firms.

Overseas Architect-Engineer Services--Restriction to United States
Firms.

Military Construction on Kwajalein Atoll--Evaluation Preference.
Requirement for Competition Opportunity for American Steel
Producers, Fabricators, and Manufacturers.

Notice of Special Standards of Responsibility.

Compliance with Audit Standards.

Award to Single Offeror.

Requirements.
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252.237-7004
252.237-7005
252.237-7006
252.237-7007
252.237-7008
252.237-7009
252.237-7010
252.237-7011
252.237-7012
252.237-7013
252.237-7014
252.237-7015
252.237-7016
252.237-7017
252.237-7018
252.237-7019
252.237-7020
252.237-7021
252.237-7022
252.237-7023
252.239-7000
252.239-7001
252.239-7002
252.239-7003
252.239-7004
252.239-7005
252.239-7006
252.239-7007
252.239-7008
252.239-7009
252.239-7010
252.239-7011
252.239-7012
252.239-7013
252.239-7014
252.239-7015
252.239-7016

252.241-7000
252.241-7001
252.242-7000
252.242-7001
252.242-7002
252.242-7003

252.242-7004
252.243-7000
252.243-7001
252.243-7002
252.244-7000

252.245-7000

Area of Performance.

Performance and Delivery.

Subcontracting.

Termination for Default.

Group Interment.

Permits.

Reserved.

Preparation History.

Instruction to Offerors (Count-of-Articles).

Instruction to Offerors (Bulk Weight).

Loss or Damage (Count-of-Articles).

Loss or Damage (Weight of Articles).

Delivery Tickets.

Individual Laundry.

Special Definitions of Government Property.

Training for Contractor Personnel Interacting with Detainees.
Reserved.

Reserved.

Services at Installations Being Closed.

Continuation of Mission Essential Functions.

Protection Against Compromising Emanations.
Information Assurance Contractor Training and Certification.
Access.

Reserved.

Orders for Facilities and Services.

Rates, Charges, and Services.

Tariff Information.

Cancellation or Termination of Orders.

Reuse Arrangements.

Reserved.

Reserved.

Special Construction and Equipment Charges.

Title to Telecommunication Facilities and Equipment.
Obligation of the Government.

Term of Agreement.

Continuation of Communication Service Authorizations.
Telecommunications Security Equipment, Devices, Techniques,
and Services.

Superseding Contract.

Government Access.

Reserved.

Reserved.

Reserved.

Application for U.S. Government Shipping Documentation/
Instructions.

Material Management and Accounting System.

Reserved.

Pricing of Contract Modifications.

Requests for Equitable Adjustment.

Subcontracts for Commercial Items and Commercial Components
(DoD Contracts).

Government-Furnished Mapping, Charting, and Geodesy Property.
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252.246-7000
252.246-7001
252.246-7002
252.246-7003
252.247-7000
252.247-7001
252.247-7002
252.247-7003

252.2477-7004
252.247-7005
252.247-7006
252.247-7007
252.247-7008
252.247-7009
252.247-7010
252.247-7011
252.247-7012
252.247-7013
252.247-7014
252.247-7015
252.247-7016
252.247-7017
252.247-7018
252.247-7019
252.247-7020
252.247-7021
252.247-7022
252.247-7023
252.2477-7024
252.247-7025
252.2477-7026

252.249-7000
252.249-7001
252.249-7002
252.251-7000
252.251-7001

Material Inspection and Receiving Report.

Warranty of Data.

Warranty of Construction (Germany).

Notification of Potential Safety Issues.

Hardship Conditions.

Price Adjustment.

Revision of Prices.

Pass-Through of Motor Carrier Fuel Surcharge Adjustment to the Cost
Bearer.

Indefinite Quantities--Fixed Charges.

Indefinite Quantities--No Fixed Charges.

Removal of Contractor's Employees.

Liability and Insurance.

Evaluation of Bids.

Award.

Scope of Contract.

Period of Contract.

Ordering Limitation.

Contract Areas of Performance.

Demurrage.

Requirements.

Contractor Liability for Loss or Damage.

Erroneous Shipments.

Subcontracting.

Drayage.

Additional Services.

Returnable Containers Other Than Cylinders.

Representation of Extent of Transportation by Sea.

Transportation of Supplies by Sea.

Notification of Transportation of Supplies by Sea.

Reflagging or Repair Work.

Evaluation Preference for Use of Domestic Shipyards — Applicable to
Acquisition of Carriage by Vessel for DoD Cargo in the Coastwise or
Noncontiguous Trade.

Special Termination Costs.

Reserved.

Notification of Anticipated Contract Termination or Reduction.
Ordering From Government Supply Sources.

Use of Interagency Fleet Management System (IFMS) Vehicles and
Related Services.
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252.228-7000 Reimbursement for War-Hazard Losses.
As prescribed in 228.370(a), use the following clause:

REIMBURSEMENT FOR WAR-HAZARD LOSSES (DEC 1991)

(a) Costs for providing employee war-hazard benefits in accordance with paragraph
(b) of the Workers' Compensation and War-Hazard Insurance clause of this contract are
allowable if the Contractor—

(1) Submits proof of loss files to support payment or denial of each claim;

(2) Subject to Contracting Officer approval, makes lump sum final settlement of
any open claims and obtains necessary release documents within one year of the
expiration or termination of this contract, unless otherwise extended by the Contracting
Officer; and

(3) Provides the Contracting Officer at the time of final settlement of this
contract—

(1 An investigation report and evaluation of any potential claim; and

(1) An estimate of the dollar amount involved should the potential claim
mature.

(b) The cost of insurance for liabilities reimbursable under this clause is not
allowable.

(c) The Contracting Officer may require the Contractor to assign to the Government
all right, title, and interest to any refund, rebate, or recapture arising out of any claim
settlements.

(d) The Contractor agrees to—

(1) Investigate and promptly notify the Contracting Officer in writing of any
occurrence which may give rise to a claim or potential claim, including the estimated
amount of the claim;

(2) Give the Contracting Officer immediate written notice of any suit or action
filed which may result in a payment under this clause; and

(3) Provide assistance to the Government in connection with any third party
suit or claim relating to this clause which the Government elects to prosecute or defend
in its own behalf.

(End of clause)

252.228-7001 Ground and Flight Risk.
As prescribed in 228.370(b), use the following clause:
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GROUND AND FLIGHT RISK (JUN 2010)
(a) Definitions. As used in this clause—
(1) “Aircraft,” unless otherwise provided in the contract Schedule, means—

(1) Aircraft to be delivered to the Government under this contract (either
before or after Government acceptance), including complete aircraft and aircraft in the
process of being manufactured, disassembled, or reassembled; provided that an engine,
portion of a wing or a wing is attached to a fuselage of the aircraft;

(i1) Aircraft, whether in a state of disassembly or reassembly, furnished by
the Government to the Contractor under this contract, including all Government
property installed, in the process of installation, or temporarily removed; provided that
the aircraft and property are not covered by a separate bailment agreement;

(111) Aircraft furnished by the Contractor under this contract (either
before or after Government acceptance); or

(iv) Conventional winged aircraft, as well as helicopters, vertical take-
off or landing aircraft, lighter-than-air airships, unmanned aerial vehicles, or other
non-conventional aircraft specified in this contract.

(2) “Contractor’s managerial personnel” means the Contractor’s directors,
officers, managers, superintendents, or equivalent representatives who have
supervision or direction of—

(1) All, or substantially all, of the Contractor’s business;

(11) All, or substantially all, of the Contractor’s operation at any one
plant or separate locatlon or

(111) A separate and complete major industrial operation.

(3) “Contractor's premises” means those premises, including subcontractors’
premises, designated in the Schedule or in writing by the Contracting Officer, and any
other place the aircraft is moved for safeguarding.

(4) “Flight” means any flight demonstration, flight test, taxi test, or other flight
made in the performance of this contract, or for the purpose of safeguarding the
aircraft, or previously approved in writing by the Contracting Officer.

(1) For land based aircraft, “flight” begins with the taxi roll from a flight line
on the Contractor's premises and continues until the aircraft has completed the taxi roll
in returning to a flight line on the Contractor's premises.

(i) For seaplanes, “flight” begins with the launching from a ramp on the
Contractor's premises and continues until the aircraft has completed its landing run
and 1s beached at a ramp on the Contractor's premises.

(i) For helicopters, “flight” begins upon engagement of the rotors for the
purpose of take-off from the Contractor's premises and continues until the aircraft has
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returned to the ground on the Contractor's premises and the rotors are disengaged.

(iv) For vertical take-off or landing aircraft, “flight” begins upon
disengagement from any launching platform or device on the Contractor's premises and
continues until the aircraft has been engaged to any launching platform or device on
the Contractor's premises.

(v) All aircraft off the Contractor's premises shall be considered to be in
flight when on the ground or water for reasonable periods of time following emergency
landings, landings made in performance of this contract, or landings approved in
writing by the Contracting Officer.

(5) “Flight crew member” means the pilot, the co-pilot, and, unless otherwise
provided in the Schedule, the flight engineer, navigator, and bombardier-navigator
gh%n assigned to their respective crew positions for the purpose of conducting any

ight
on behalf of the Contractor. It also includes any pilot or operator of an unmanned
aerial vehicle. If required, a defense systems operator may also be assigned as a flight
crew member.

(6) “In the open” means located wholly outside of bulldlngs on the Contractor's
premises or other places described in the Schedule as being “in the open.” Government
furnished aircraft shall be considered to be located “in the open” at all times while in
the Contractor's possession, care, custody, or control.

(7) “Operation” means operations and tests of the aircraft and its installed
equipment, accessories, and power plants, while the aircraft is in the open or in motion.
The term does not apply to aircraft on any production line or in flight.

(b) Combined regulation/instruction. The Contractor shall be bound by the
operating procedures contained in the combined regulation/instruction entitled
“Contractor’s Flight and Ground Operations” (Air Force Instruction 10-220, Army
Regulation 95-20, NAVAIR Instruction 3710.1 (Series), Coast Guard Instruction
M13020.3, and Defense Contract Management Agency Instruction 8210.1) in effect
on the date of contract award.

(¢c) Government as self-insurer. Subject to the conditions in paragraph (d) of
this clause, the Government self-insures and assumes the risk of damage to, or loss
or destruction of aircraft “in the open,” during “operation,” and in “flight,” except as
may be specifically provided in the Schedule as an exception to this clause. The
Contractor shall not be liable to the Government for such damage, loss, or
destruction beyond the Contractor’s share of loss amount under the Government’s
self-insurance.

(d) Conditions for Government’s self-insurance. The Government's
assumption of risk for aircraft in the open shall continue unless the Contracting Officer
finds that the Contractor has failed to comply with paragraph (b) of this clause, or that
the aircraft is in the open under unreasonable conditions, and the Contractor fails to
take prompt corrective action.
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(1) The Contracting Officer, when finding that the Contractor has failed to
comply with paragraph (b) of this clause or that the aircraft is in the open under
unreasonable conditions, shall notify the Contractor in writing and shall require the
Contractor to make corrections within a reasonable time.

(2) Upon receipt of the notice, the Contractor shall promptly correct the cited
conditions, regardless of whether there is agreement that the conditions are
unreasonable.

(1) If the Contracting Officer later determines that the cited conditions were
not unreasonable, an equitable adjustment shall be made in the contract price for any
additional costs incurred in correcting the conditions.

(1) Any dispute as to the unreasonableness of the conditions or the
equitable adjustment shall be considered a dispute under the Disputes clause of this
contract.

(3) If the Contracting Officer finds that the Contractor failed to act promptly to
correct the cited conditions or failed to correct the conditions within a reasonable time,
the Contracting Officer may terminate the Government's assumption of risk for any
aircraft in the open under the cited conditions. The termination will be effective at
12:01 a.m. on the fifteenth day following the day the written notice is received by the
Contractor.

(1) If the Contracting Officer later determines that the Contractor acted
promptly to correct the cited conditions or that the time taken by the Contractor was
not unreasonable, an equitable adjustment shall be made in the contract price for any
additional costs incurred as a result of termination of the Government's assumption of
risk.

(1) Any dispute as to the timeliness of the Contractor's action or the
equitable adjustment shall be considered a dispute under the Disputes clause of this
contract.

(4) If the Government terminates its assumption of risk pursuant to the terms
of this clause—

(1) The Contractor shall thereafter assume the entire risk for damage,
loss, or destruction of, the affected aircraft;

(1) Any costs incurred by the Contractor (including the costs of the
Contractor’s self-insurance, insurance premiums paid to insure the Contractor’s
assumption of risk, deductibles associated with such purchased insurance, etc.) to
mitigate its assumption of risk are unallowable costs; and

(111) The liability provisions of the Government Property clause of this
contract are not applicable to the affected aircraft.

(5) The Contractor shall promptly notify the Contracting Officer when
unreasonable conditions have been corrected.

1998 EDITION 252.228-4




Defense Federal Acquisition Regulation Supplement

Part 252-Solicitation Provisions and Contract Clauses

(1) If, upon receipt of the Contractor’s notice of the correction of the
unreasonable conditions, the Government elects to again assume the risk of loss and
relieve the Contractor of its liability for damage, loss, or destruction of the aircraft, the
Contracting Officer will notify the Contractor of the Contracting Officer’s decision to
resume the Government’s risk of loss.. The Contractor shall be entitled to an equitable
adjustment in the contract price for any insurance costs extending from the end of the
third working day after the Government’s receipt of the Contractor notice of correction
until the Contractor is notified that the Government will resume the risk of loss.

(1) If the Government does not again assume the risk of loss and the
unreasonable conditions have been corrected, the Contractor shall be entitled to an
equitable adjustment for insurance costs, if any, extending after the third working day
after the Government’s receipt of the Contractor’s notice of correction.

(6) The Government’s termination of its assumption of risk of loss does not
relieve the Contractor of its obligation to comply with all other provisions of this
clause, including the combined regulation/instruction entitled “Contractor’s Flight
and Ground Operations.”

(e) Exclusions from the Government’s assumption of risk. The Government's
assumption of risk shall not extend to damage, loss, or destruction of aircraft which—

(1) Results from failure of the Contractor, due to willful misconduct or lack of
good faith of any of the Contractor's managerial personnel, to maintain and administer
a program for the protection and preservation of aircraft in the open and during
operation in accordance with sound industrial practice, including oversight of
subcontractor’s program.

(2) Is sustained during flight if either the flight or the flight crew members
have not been approved in advance of any flight writing by the Government Flight
Representative, who has been authorized in accordance with the combined
regulation/instruction entitled “Contractor’s Flight and Ground Operations”;

(3) Occurs in the course of transportation by rail, or by conveyance on public
streets, highways, or waterways, except for Government-furnished property;

(4) Is covered by insurance;

(5) Consists of wear and tear; deterioration (including rust and corrosion);
freezing; or mechanical, structural, or electrical breakdown or failure, unless these are
the result of other loss, damage or destruction covered by this clause. (This exclusion
does not apply to Government-furnished property if damage consists of reasonable wear
and tear or deterioration, or results from inherent vice, e.g., a known condition or
design defect, in the property) or

(6) Is sustained while the aircraft is being worked on and is a direct result of
the work unless such damage, loss, or destruction would be covered by insurance which
would have been maintained by the Contractor, but for the Government's assumption of
risk.

() Contractor’s share of loss and Contractor’s deductible under the
Government’s self-insurance.
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(1) The Contractor assumes the risk of loss and shall be responsible for the
Contractor’s share of loss under the Government’s self-insurance. That share is the
lesser of—

(1) The first $100,000 of loss or damage to aircraft in the open, during
operation, or in flight resulting from each separate event, except for reasonable wear
and tear and to the extent the loss or damage is caused by negligence of Government
personnel; or

(11) Twenty percent of the price or estimated cost of this contract.

(2) If the Government elects to require that the aircraft be replaced or restored
by the Contractor to its condition immediately prior to the damage, the equitable
adjustment in the price authorized by paragraph (j) of this clause shall not include the
dollar amount of the risk assumed by the Contractor.

(3) In the event the Government does not elect repair or replacement, the
Contractor agrees to credit the contract price or pay the Government, as directed by the
Contracting Officer, the lesser of—

(1) $100,000;
(1) Twenty percent of the price or estimated cost of this contract; or
(111) The amount of the loss.
(4) For task order and delivery order contracts, the Contractor’s share of the
loss shall be the lesser of $100,000 or twenty percent of the combined total price or

total estimated cost of those orders issued to date to which the clause applies.

(5) The costs incurred by the Contractor for its share of the loss and for
insuring against that loss are unallowable costs, including but not limited to—

(1) The Contractor’s share of loss under the Government’s self-
msurance;

(1) The costs of the Contractor’s self-insurance;
(111) The deductible for any Contractor- purchased insurance;
(iv) Insurance premiums paid for Contractor- purchased insurance; and

(v) Costs associated with determining, litigating, and defending against
the Contractor’s liability.

(g) Subcontractor possession or control. The Contractor shall not be relieved
from liability for damage, loss, or destruction of aircraft while such aircraft is in the
possession or control of its subcontractors, except to the extent that the subcontract,
with the written approval of the Contracting Officer, provides for relief from each
Liability. In the absence of approval, the subcontract shall contain provisions requiring
the return of aircraft in as good condition as when received, except for reasonable wear
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and tear or for the utilization of the property in accordance with the provisions of this
contract.

(h) Contractor’s exclusion of insurance costs. The Contractor warrants that
the contract price does not and will not include, except as may be authorized in this
clause, any charge or contingency reserve for insurance covering damage, loss, or
destruction of aircraft while in the open, during operation, or in flight when the risk has
been assumed by the Government including the Contractor’s share of loss in this
clause, even if the assumption may be terminated for aircraft in the open.

(1) Procedures in the event of loss. (1) In the event of damage, loss, or
destruction of aircraft in the open, during operation, or in flight, the Contractor shall
take all reasonable steps to protect the aircraft from further damage, to separate
damaged and undamaged aircraft and to put all aircraft in the best possible order.
Except in cases covered by paragraph (f)(2) of this clause, the Contractor shall furnish
to the Contracting Officer a statement of—

(1) The damaged, lost, or destroyed aircraft;
(1) The time and origin of the damage, loss, or destruction;

(111) All known interests in commingled property of which aircraft are a
part; and

(iv) The insurance, if any, covering the interest in commingled property.

(2) The Contracting Officer will make an equitable adjustment for expenditures
made by the Contractor in performing the obligations under this paragraph.

() Loss prior to delivery. (1) If prior to delivery and acceptance by the
Government, aircraft is damaged, lost, or destroyed and the Government assumed the
risk, the Government shall either—

(1) Require that the aircraft be replaced or restored by the Contractor to the
condition immediately prior to the damage, in which event the Contracting Officer will
make an equitable adjustment in the contract price and the time for contract
performance; or

(i) Terminate this contract with respect to the aircraft. Notwithstanding
the provisions in any other termination clause under this contract, in the event of
termination, the Contractor shall be paid the contract price for the aircraft (or, 1f
applicable, any work to be performed on the aircraft) less any amount the Contracting
Officer determines—

(A) It would have cost the Contractor to complete the aircraft (or any
work to be performed on the aircraft) together with anticipated profit on uncompleted
work; and

(B) Would be the value of the damaged aircraft or any salvage retained
by the Contractor.

(2) The Contracting Officer shall prescribe the manner of disposition of the
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damaged, lost, or destroyed aircraft, or any parts of the aircraft. If any additional costs
of such disposition are incurred by the Contractor, a further equitable adjustment will
be made in the amount due the Contractor. Failure of the parties to agree upon
termination costs or an equitable adjustment with respect to any aircraft shall be
considered a dispute under the Disputes clause.

(k) Reimbursement from a third party. In the event the Contractor is
reimbursed or compensated by a third party for damage, loss, or destruction of aircraft
and has also been compensated by the Government, the Contractor shall equitably
reimburse the Government. The Contractor shall do nothing to prejudice the
Government's right to recover against third parties for damage, loss, or destruction.
Upon the request of the Contracting Officer or authorized representative, the
Contractor shall at Government expense furnish to the Government all reasonable
assistance and cooperation (including the prosecution of suit and the execution of
instruments of assignment or subrogation) in obtaining recovery.

(I) Government acceptance of liability. To the extent the Government has
accepted such liability under other provisions of this contract, the Contractor shall
not be reimbursed for liability to third persons for loss or damage to property or for
death or bodily injury caused by aircraft during flight unless the flight crew
members previously have been approved for this flight in writing by the
Government Flight Representative, who has been authorized in accordance with the
combined regulation entitled “Contractor’s Flight and Ground Operations”.

(m) Subcontracts. The Contractor shall incorporate the requirements of this
clause, including this paragraph (m), in all subcontracts.

(End of clause)
252.228-7002 Reserved
252.228-7003 Capture and Detention.
As prescribed in 228.370(c), use the following clause:
CAPTURE AND DETENTION (DEC 1991)
(a) As used in this clause—
(1) “Captured person” means any employee of the Contractor who is—

(1) Assigned to duty outside the United States for the performance of this
contract; and

(i) Found to be missing from his or her place of employment under
circumstances that make it appear probable that the absence 1s due to the action of the
force of any power not allied with the United States in a common military effort; or

(111) Known to have been taken prisoner, hostage, or otherwise detained by
the force of such power, whether or not actually engaged in employment at the time of
capture; provided, that at the time of capture or detention, the person was either—

1998 EDITION 252.228-8



Defense Federal Acquisition Regulation Supplement

Part 252-Solicitation Provisions and Contract Clauses

(A) Engaged in activity directly arising out of and in the course of
employment under this contract; or

(B) Captured in an area where required to be only in order to perform
this contract.

(2) A “period of detention” begins with the day of capture and continues until
the captured person is returned to the place of employment, the United States, or is
able to be returned to the jurisdiction of the United States, or until the person's death is
established or legally presumed to have occurred by evidence satisfactory to the
Contracting Officer, whichever occurs first.

(3) “United States” comprises geographically the 50 states and the District of
Columbia.

(4) “War Hazards Compensation Act” refers to the statute compiled in Chapter
12 of Title 42, U.S. Code (sections 1701-1717), as amended.

(b) If pursuant to an agreement entered into prior to capture, the Contractor is
obligated to pay and has paid detention benefits to a captured person, or the person's
dependents, the Government will reimburse the Contractor up to an amount equal to
the lesser of—

(1) Total wage or salary being paid at the time of capture due from the
Contractor to the captured person for the period of detention; or

(2) That amount which would have been payable if the detention had occurred
under circumstances covered by the War Hazards Compensation Act.

(¢) The period of detention shall not be considered as time spent in contract
performance, and the Government shall not be obligated to make payment for that time
except as provided in this clause.

(d) The obligation of the Government shall apply to the entire period of detention,
except that it is subject to the availability of funds from which payment can be made.
The rights and obligations of the parties under this clause shall survive prior
expiration, completion, or termination of this contract.

(e) The Contractor shall not be reimbursed under this clause for payments made if
the employees were entitled to compensation for capture and detention under the War
Hazards Compensation Act, as amended.

(End of clause)

252.228-7004 Bonds or Other Security.
As prescribed in 228.170, use the following provision:

BONDS OR OTHER SECURITY (DEC 1991)

(a) Offerors shall furnish a bid guarantee in the amount of $ with their
bids. The offeror receiving notice of award shall furnish—
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(1) A performance bond in the penal amount of $ ; and
(2) Payment in full of any sum due the Government.

(b) The Contractor shall furnish the performance bond to the Contracting Officer
within days after receipt of the notice of award. The Contracting Officer will not
1ssue the notice to proceed until receipt of an acceptable performance bond and
payment of any sum due the Government.

(c) Bonds supported by sureties whose names appear on the list contained in
Treasury Department Circular 570 are acceptable. Performance bonds from individual
sureties are acceptable if each person acting as a surety provides a SF 28, Affidavit of
Individual Surety, and a pledge of assets acceptable to the Contracting Officer.

(End of provision)

252.228-7005 Accident Reporting and Investigation Involving Aircraft,
Missiles, and Space Launch Vehicles.
As prescribed in 228.370(d), use the following clause:

ACCIDENT REPORTING AND INVESTIGATION INVOLVING AIRCRAFT,
MISSILES, AND SPACE LAUNCH VEHICLES (DEC 1991)

(a) The Contractor shall report promptly to the Administrative Contracting Officer
all pertinent facts relating to each accident involving an aircraft, missile, or space
launch vehicle being manufactured, modified, repaired, or overhauled in connection
with this contract.

(b) If the Government conducts an investigation of the accident, the Contractor will
cooperate and assist the Government's personnel until the investigation is complete.

(¢) The Contractor will include a clause in subcontracts under this contract to
require subcontractor cooperation and assistance in accident investigations.

(End of clause)

252.228-7006 Compliance with Spanish Laws and Insurance.
As prescribed in 228.370(e), use the following clause:

COMPLIANCE WITH SPANISH LAWS AND INSURANCE (DEC 1998)

(a) The requirements of this clause apply only if the Contractor is not a Spanish
concern.

(b) The Contractor shall, without additional expense to the United States
Government, comply with all applicable Spanish Government laws pertaining to
sanitation, traffic, security, employment of labor, and all other laws relevant to the
performance of this contract. The Contractor shall hold the United States Government
harmless and free from any liability resulting from the Contractor’s failure to comply
with such laws.
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(c) The Contractor shall, at its own expense, provide and maintain during the entire
performance of this contract, all workmen’s compensation, employees’ liability, bodily
Injury insurance, and other required insurance adequate to cover the risk assumed by
the Contractor. The Contractor shall indemnify and hold harmless the United States
Government from liability resulting from all claims for damages as a result of death or
injury to personnel or damage to real or personal property related to the performance of
this contract.

(d) The Contractor agrees to represent in writing to the Contracting Officer, prior to
commencement of work and not later than 15 days after the date of the Notice to
Proceed, that the Contractor has obtained the required types of insurance in the
following minimum amounts. The representation also shall state that the Contractor
will promptly notify the Contracting Officer of any notice of cancellation of insurance or
material change in insurance coverage that could affect the United States
Government’s interests.

Type of Insurance Coverage per | Coverage per | Property

Person Accident Damage

Comprehensive General $300,000 $1,000,000 $100,000
Liability

(e) The Contractor shall provide the Contracting Officer with a similar
representation for all subcontracts with non-Spanish concerns that will perform work
1n Spain under this contract.

(f) Insurance policies required herein shall be purchased from Spanish insurance
companies or other insurance companies legally authorized to conduct business in
Spain. Such policies shall conform to Spanish laws and regulations and shall—

(1) Contain provisions requiring submission to Spanish law and jurisdiction of
any problem that may arise with regard to the interpretation or application of the
clauses and conditions of the insurance policy;

(2) Contain a provision authorizing the insurance company, as subrogee of the
insured entity, to assume and attend to directly, with respect to any person damaged,
the legal consequences arising from the occurrence of such damages;

(3) Contain a provision worded as follows: “The insurance company waives any
right of subrogation against the United States of America that may arise by reason of
any payment under this policy.”;

(4) Not contain any deductible amount or similar limitation; and

(5) Not contain any provisions requiring submission to any type of arbitration.

(End of clause)
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