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PART 227—PATENTS, DATA, AND COPYRIGHTS

SUBPART 227.3—PATENT RIGHTS UNDER GOVERNMENT CONTRACTS

227.303  Contract clauses.

227.304    Procedures

227.304-1  General.

SUBPART 227.4—RIGHTS IN DATA AND COPYRIGHTS

227.400    Scope of subpart.

SUBPART 227.6—-FOREIGN LICENSE AND TECHNICAL ASSISTANCE AGREEMENTS
227.670      Scope.[Foreign intellectual property agreements and 
             licenses.]
227.67[0-]1  General.
227.67[0-]2  Policy.

227.67[0-]3  Foreign license and technical assistance agreements 
             between the Government and domestic concerns 

             [Procedures].

227.674      Supply contracts between the Government and a foreign 
             government or concern.

227.675      Foreign license and technical assistance agreements 
             between a domestic concern and a foreign government or 
             concern.
[227.670-4   Export control of intellectual property.]

227.675-1    International Traffic in Arms Regulations.

227.675-2    Review of agreements.

227.676      Foreign patent interchange agreements.

subpart 227.70—-infringement claims, licenses, and assignments

227.7000    Scope.

227.7001    Policy.

227.7002[1] Statutes pertaining to administrative claims of 
            infringement.

227.7003    Claims for copyright infringement.

227.7004[2] Requirements for filing an administrative claim for 
            patent [or copyright] infringement [or a secrecy order 
            claim].
 227.7004   Defective notice of intellectual property infringement 
            claims.

227.7005    Indirect notice of patent infringement claims.

227.7006[3] Investigation and administrative disposition of claims.

227.7007[4] Notification and disclosure to claimants.
227.7008[5] Settlement of indemnified claims.

[227.7006   Settlement agreements.]

{227.7009 through 227.7013 deleted.}

SUBPART 227.71--RIGHTS IN TECHNICAL DATA [AND COMPUTER SOFTWARE]
227.7100  Scope of subpart.
227.7101  Definitions.
{Delete 227.7102 through 227.7104- Insert the following TOC}

[227.7102   Policy.  
227.7103    Acquisition of technical data and computer software.
227.7103-1  Acquisition planning.

227.7103-2  Preparation of solicitation.

227.7103-3  Identification and assessment of Government minimum  

            needs. 
227.7103-4  Deferred delivery and deferred ordering of technical 
            data or computer software.
227.7103-5  Contract clauses.
227.7104   License rights in technical data and computer 
            software.

227.7104-1  General. 
227.7104-2  Rights in technical data and computer software of third parties (including subcontractors).

227.7104-3  Rights in noncommercial technical data and 
            noncommercial computer software.

227.7104-4  Rights in technical data and computer software—Small 
            Business Innovation Research (SBIR) Program.

227.7104-5  Rights in commercial technical data and 
            computer software.

227.7104-6  Rights in derivative technical data and 
            computer software.

227.7104-7  Retention of rights by offerors, contractors, or third 
            parties.

227.7104-8  Contract clauses.

227.7105    Contractor assertion of restrictions on technical data 
            and computer software--early identification and marking 
            requirements.
227.7105-1  Early identification.

227.7105-2  Marking requirements.  

227.7105-3  Solicitation provision and contract clauses.
227.7106    Conformity, acceptance, warranty, and validation of 
            asserted restrictions on technical data and computer 
            software.

227.7106-1  Conformity and acceptance.

227.7106-2  Warranty 

227.7106-3  Unjustified and nonconforming markings.
227.7106-4  Government right to review, verify, challenge and 
            validate asserted restrictions.

227.7106-5  Contract clauses.

227.7107    Safeguarding, use, and handling of technical data and 
            computer software.

227.7107-1  Government procedures for protecting technical data and 

            computer software. 
227.7107-2  Use and non-disclosure agreement.

227.7107-3  Contractor technical data or computer software 
            repositories.

227.7107-4  Contract clause.]
[SUBPART 227.72  RIGHTS IN WORKS

227.7200    Scope of subpart.

227.7201    Definitions.]

227.7105    Contracts for the acquisition of existing works.
227.7105-1  General.

227.7105-2  Acquisition of existing works without modification

227.2105-3  Acquisition of modified existing works.

227.7106    Contracts for special works.

[227.7202   Contracts for the acquisition of works and the 

            assignment of rights in works.

227.7202-1  Policy.

227.7202-2  Procedures. 

227.7202-3  Contract clause.

227.7203    Contracts for the acquisition of works and license 
            rights in works.

227.7203-1  Policy.

227.7203-2  Procedures. 

227.7203-3  Contract clause.

227.7204    Safeguarding, use, and handling of works.

227.7204-1  Procedures. 
227.7204-2  Contract clause.

227.7107[7205 Contracts for [Rights in architectural designs, shop 

             drawings, or similar information related to] 

             architect-engineer services [and construction]. 
[227.7205-1  Scope.] 
227.7107-1[7205-2  Contract clauses.] Architectural designs and data 
                  clauses for architect-engineer or construction 
                  contracts.
227.7107-2  Contracts for construction supplies and research and 

            development work.

227.7107-3  Approval of restricted designs.

227.7108    Contractor data repositories.

Delete TOC for 227.72
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

252.227-7000  Non-Estoppel.  [Reserved.]
252.227-7001  Release of Past Infringement.  [Reserved.]
252.227-7002  Readjustment of Payments [Reserved.]

252.227-7003  Termination.  [Reserved.]
252.227-7004  License Grant.  [Reserved.]

252.227-7005  License Term. [Reserved.]

252.227-7006  Licnese Grant—Running Royalty. [Reserved.]

252.227-7007  License Term—Running Royalty.  [Reserved.]
252.227-7008  Computation of Royalties.  [Reserved.]
252.227-7009  Reporting and Payment of Royalties.  [Reserved.]
252.227-7010  License to Other Government Agencies.  [Reserved.]

252.227-7011  Assignments[Reserved].
252.227-7012  Patent License and Release Contract.  [Reserved.]

252.227-7013  Rights in Technical Data [and Computer Software]—

              Noncommercial Items.

252.227-7014  Rights in Noncommercial Computer Software and 
              Noncommercial Computer Software Documentation.  
              Rights in Technical Data and Computer 

              Software--Small Business Innovation Research (SBIR) 

              Program.

252.227-7015  [Rights in] Technical Data and [Computer Software]—

               Commercial Items.

252.227-7016  Rights in Bid or Proposal Information.

252.227-7017 [Pre-Award] Identification and Assertion of License 
             Restrictions—Technical Data and Computer Software.]

252.227-7018 Rights in Noncommercial Technical Data and 
             Computer Software--Small Business Innovation Research 
             (SBIR) Program[Post-Award Identification and Assertion of License 

             Restrictions—Technical Data and Computer Software].
252.227-7019 Validation of Asserted Restrictions—Computer Software.  
             [Reserved.]   

252.227-7020  Rights in Special Works—Ownership.

252.227-7021  Rights in Data--Existing Works[—License]. 
252.227-7022  Government Rights [in Works] (Unlimited).

252.227-7023 Drawings and Other Data to Become Property of 
             Government.  [Reserved.]

252.227-7024  Notice and Approval of Restricted Designs.

252.227-7025  Limitations on the Use or Disclosure of Government-
              Furnished Information Marked with Restrictive 
              Legends.

252.227-7026  Deferred Delivery of Technical Data or Computer 
              Software.
252.227-7027  Deferred Ordering of Technical Data or Computer 
              Software.

252.227-7028  Technical Data or Computer Software Previously 
              Delivered to the Government.  [Reserved.]

252.227-7029  Reserved.

252.227-7030  Technical Data [and Computer Software] -- Withholding 
              of Payment.

252.227-7031  Reserved.

252.227-7032  Rights in Technical Data and Computer Software 
              (Foreign).  [Reserved.]
252.227-7033  Rights in Shop Drawings.
252.227-7034  Patents—Subcontractor. [Reserved.]

252.227-7035  Reserved. 

252.227-7036  Reserved.

252.227-7037  Validation of Restrictive Markings on Technical Data   

              [and Computer Software].
252.227-7038  Patent Rights—Ownership by the Contractor (Large 

                               Business)
252.227-7039  Patents--Reporting of Subject Inventions.

252.227-70YY  Government-Furnished Works Marked with Restrictive 

              Legends.

* * * * * 

PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.2--SPECIAL REQUIREMENTS FOR THE ACQUISITION OF COMMERCIAL ITEMS

212.211  Technical data.
The DoD policy[ies and procedures] for acquiring technical data for[related to] commercial items is[are] at [subpart ]227.7102.

212.212  Computer software.
The DoD policy[ies and procedures] for acquiring commercial computer software is[are] at [subpart] 227.7[1]202.

[212.271  Works.

The DoD policies and procedures for acquiring rights in works, and including architectural designs, shop drawings, or other information resulting from or related to architect-engineer services and construction, are at subpart 227.72.]

* * * * *

SUBPART 212.5—APPLICABILITY OF CERTAIN LAWS TO THE ACQUISITION OF COMMERCIAL ITEMS

* * * * *

212.504  Applicability of certain laws to subcontracts for the acquisition of commercial items.


(a)  The following laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components:

* * * * *



(iii)  10 U.S.C. 2320, Rights in Technical Data[Reserved].



(iv)  10 U.S.C. 2321, Validation of Proprietary Data Restrictions[Reserved].

* * * * *

PART 227—PATENTS, DATA, aND COPYRIGHTS

Subpart 227.3--patent rights under government contracts

227.303  Contract clauses.

  (1)  Use the clause at 252.227-7039, Patents—Reporting of Subject Inventions, in solicitations and contracts containing the clause at FAR 52.227-11, Patent Rights—Ownership by the Contractor.


(2)(i)  Use the clause at 252.227-7038, Patent Rights—Ownership by the Contractor (Large Business), instead of the clause at FAR 52.227-11, in solicitations and contracts for experimental, developmental, or research work if—




(A)  The contractor is other than a small business concern or nonprofit organization; and




(B)  No alternative patent rights clause is used in accordance with FAR 27.303(c) or (e). 



(ii)  Use the clause with its Alternate I if—

 


(A)  The acquisition of patent rights for the benefit of a foreign government is required under a treaty or executive agreement; 




(B)  The agency head determines at the time of award that it would be in the national interest to acquire the right to sublicense foreign governments or international organizations pursuant to any existing or future treaty or agreement; or 




(C)  Other rights are necessary to effect a treaty or agreement, in which case Alternate I may be appropriately modified.



(iii)  Use the clause with its Alternate II in long-term contracts if necessary to effect treaty or agreements to be entered into.

227.304  Procedures.

227.304-1  General. 

Interim and final invention reports and notification of all subcontracts for experimental, developmental, or research work (FAR 27.304-1(e)(2)(ii)) may be submitted on DD Form 882, Report of Inventions and Subcontracts.  [For additional guidance and information on invention reporting, see PGI 227.304-1.]   

subpart 227.4--rights in data and copyrights

227.400  Scope of subpart.

DoD activities shall use [follow] the guidance [requirements] in S[s]ubparts 227.71 and 227.72 instead of the guidance in FAR S[s]ubpart 27.4.

* * * * *

SUBPART 227.6--FOREIGN LICENSE AND TECHNICAL ASSISTANCE AGREEMENTS

227.670  Scope. [Foreign intellectual property agreements and licenses.]

This subpart prescribes policy with respect to foreign license and technical assistance agreements.

227.67[0-]1  General.

In furtherance of the Military Assistance Program or for other national defense purposes[national defense], the Government may undertake to develop or encourage the development of foreign additional sources of supply [defense services or products that may be accomplished through the use of intellectual property rights or technical assistance agreements]. The development of such sources may be accomplished by an agreement, often called a foreign licensing agreement or technical assistance agreement, wherein [Under such agreements,] a domestic concern [(“domestic source”)], referred to in this subpart as a “primary source,” agrees to furnish to a foreign concern or government [(“foreign source”), intellectual property rights and other foreign technical assistance needed to enable the foreign source to produce particular supplies or perform particular services], herein referred to as a “second source;” foreign patent rights; technical assistance in the form of data, know-how, trained personnel of the primary source, instruction and guidance of the personnel of the second source, jigs, dies, fixtures, or other manufacturing aids, or such other assistance, information, rights, or licenses as are needed to enable the second source to produce particular supplies or perform particular services.  Agreements calling for one or more of the foregoing may be entered into between the primary source and the Government, a foreign government, or a foreign concern. 

    The consideration for providing such foreign license and technical assistance may be in the form of a lump sum payment, payments for each item manufactured by the second source, an agreement to exchange data and patent rights on improvements made to the article or service, capital stock transactions, or any combination of these.  The primary source's bases for computing such consideration may include actual costs; charges for the use of patents, data, or know-how reflecting the primary source's investment in developing and engineering and production techniques; and the primary source's “price” for setting up a second source.  Such agreements often refer to the compensation to be paid as a royalty or license fee whether or not patent rights are involved.

227.67[0-]2  Policy.
[(a)]  It is Government[DoD] policy not to pay in connection with its contracts, and not to allow to be paid in connection with contracts made with funds derived through the Military Assistance Program or otherwise through the United States [for rights for intellectual property to which the] Government, charges for use of patents in which it holds a royalty-free license or charges for data which it has a right [otherwise has title] to use and [or] disclose to others, or which is in the public domain, or which the Government has acquired without restriction upon its use and disclosure to others.  

[(b)]  This policy shall be applied by the Departments[agencies] in negotiating contract prices [consideration] for foreign license technical assistance contracts (227.675) [agreements] or supply contracts with second [foreign] sources (227.674); and in commenting on such agreements when they are referred to the Department of Defense by the Department of State pursuant to Section 414 of the Mutual Security Act of 1954 as amended (22 U.S.C. 1934) and the International Traffic in Arms Regulations (see 227.675).

[(c)  The consideration for foreign intellectual property agreements may be in the form of a lump sum payment, payments for each item manufactured by the foreign source, an agreement to exchange intellectual property rights on improvements made to the article or service, capital stock transactions, or any combination of these.  The domestic source's bases for computing such consideration may include actual costs; charges for the use of the intellectual property rights and the domestic source's “price” for setting up a foreign source.  The compensation to be paid for in such agreements is referred to as a royalty or license fee.]

227.673  Foreign license and technical assistance agreements between the Government and domestic concerns.


(a)  Contracts between the Government and a primary source to provide technical assistance or patent rights to a second source for the manufacture of supplies or performance of services shall, to the extent practicable, specify the rights in patents and data and any other rights to be supplied to the second source.  Each contract shall provide, in connection with any separate agreement between the primary source and the second source for patent rights or technical assistance relating to the articles or services involved in the contract, that—



(1)  The primary source and his subcontractors shall not make, on account of any purchases by the Government or by others with funds derived through the Military Assistance Program or otherwise through the Government, any charge to the second source for royalties or amortization for patents or inventions in which the Government holds a royalty-free license; or data which the Government has the right to possess, use, and disclose to others; or any technical assistance provided to the second source for which the Government has paid under a contract between the Government and the primary source; and



(2)  The separate agreement between the primary and second source shall include a statement referring to the contract between the Government and the primary source, and shall conform to the requirements of the International Traffic in Arms Regulations (see 227.675-1).


(b)  The following factors, among others, shall be considered in negotiating the price to be paid the primary source under contracts within (a) of this section:



(1)  The actual cost of providing data, personnel, manufacturing aids, samples, spare parts, and the like;



(2)  The extent to which the Government has contributed to the development of the supplies or services, and to the methods of manufacture or performance, through past contracts for research and development or for manufacture of the supplies or performance of the services; and



(3)  The Government's patent rights and rights in data relating to the supplies or services and to the methods of manufacture or of performance.
227.674 Supply contracts between the Government and a foreign government or concern. In negotiating contract prices with a second source, including the redetermination of contract prices, or in determining the allowability of costs under a cost-reimbursement contract with a second source, the contracting officer:


(a)  Shall obtain from the second source a detailed statement (see FAR 27.204-1(a)(2)) of royalties, license fees, and other compensation paid or to be paid to a primary source (or any of his subcontractors) for patent rights, rights in data, and other technical assistance provided to the second source, including identification and description of such patents, data, and technical assistance; and


(b)
Shall not accept or allow charges which in effect are—



(1)  For royalties or amortization for patents or inventions in which the Government holds a royalty-free license; or



(2)  For data which the Government has a right to possess, use, and disclose to others; or



(3)  For any technical assistance provided to the second source for which the Government has paid under a contract between the Government and a primary source. 

[227.670-3  Procedures. 

(a)  Negotiation of intellectual property agreements.  When negotiating or reviewing the terms of an intellectual property exchange or license agreement between the Government and a domestic source, between the Government and a foreign source, or between a domestic source and a foreign source—
  (i)  Intellectual property agreements between the Government and a domestic source.

    (A)  Intellectual property agreements between the Government and a domestic source (a domestic contractor) shall—

(1)  Specify the intellectual property rights to be supplied to the foreign source (a foreign concern or government); 

(2)  Provide, in connection with any separate agreement between the domestic source and the foreign source, a statement referring to the contract between the Government and the domestic source; and

(3)  Conform to the requirements of export control laws and regulations.  See PGI 227.670-4.

    (B)  In negotiating the price paid to the domestic source, the actual cost of the intellectual property rights, the extent of the Government’s contribution to the development of the supplies and services, and the Government’s intellectual property rights shall be considered. 
  (ii)  Intellectual property agreements between the Government and a foreign source.  In negotiating contract prices with a foreign source, the agency concerned shall obtain from the foreign source a detailed statement (see FAR 27.204-1(a)(2)) of royalties, license fees, and other compensation paid to a domestic source (or any of its subcontractors) for intellectual property rights and other technical assistance provided to the foreign source, including identifications and descriptions.  Examples of charges for intellectual property that are not acceptable include any charge or royalty to which the Government already has title or license or has paid for in an agreement with a domestic source. 
  (iii)  Reviewing intellectual property agreements between a domestic source and a foreign source.
    (A)  In reviewing foreign licenses or technical assistance agreements between domestic and foreign sources, the agency concerned shall indicate whether the intellectual property exchange or agreement meets the requirements of 22 CFR sections 124.07-124.10 (of the International Traffic in Arms Regulations).

    (B)  When the Government anticipates that it will purchase foreign supplies or services involved in the agreement from the foreign source, the following guidance applies:
(1)  The agency concerned shall evaluate the amount of the reduction in charges necessary to account for the Government’s intellectual property rights, and shall determine whether it is fair and reasonable in the circumstances, before indicating its approval.

(2)  If the agreement does not specify any reduction in charges however, or otherwise fails to give recognition to the Government's intellectual property rights, the agency concerned shall evaluate the agreement and condition its approval upon amendment of the agreement to reflect a reduction, in accordance with 22 CFR 124.10.  

    (C)  When the Government does not anticipate that it will purchase the foreign supplies or services involved in the agreement from the foreign source, the following guidance applies:
(1)  If the agreement provides for charges to the foreign source for data or patent rights, it may suffice to fulfill the requirements of 22 CFR 124.10 insofar as the Department of Defense is concerned if—

(i)  The domestic source and the Government negotiate the appropriate reduction in the domestic source’s charges to the foreign source considering any rights the Government may have in the intellectual property.  

(ii) The foreign source shall pass any reduction in purchase price on to the Government. 

(2)  Even though no charge is to be made to the foreign source for intellectual property rights, the agency concerned shall—

(i) Evaluate the acceptability of the provision before indicating its approval; or

(ii) Explicitly condition its approval on the right to evaluate the acceptability of the provision at a later time.

    (D)  Any agreement between the domestic and foreign sources shall reflect the arrangements contemplated by any technical assistance agreement between the Government and the domestic source. 

    (E)  Every agreement shall provide that any license rights transferred under the agreement are subject to existing rights of the Government.

    (F)  In connection with every agreement referred to in paragraph (b) of this section, a request shall be made to the domestic source—

(1)  To identify the intellectual property rights to be provided to the foreign source by the domestic source or any of its subcontractors, and

(2)  To identify any intellectual property rights of which the domestic source may be aware.

    (G)  The agency concerned shall notify the domestic source that the approval of any agreement is not an approval of the charges, and is not an approval of any business arrangements in the agreement.  However, the agency may approve any charges or business arrangements if it is in the Government’s best interests.  In any event, a disclaimer should be made to charges or business terms not affecting any purchase made by or for the Government.

  (b)  For assistance with patent rights and royalty payments in the United States European Command, see PGI 227.670-3(b).]

227.675  Foreign license and technical assistance agreements between a domestic concern and a foreign government or concern.

[227.670-4  Export control of intellectual property.  
The laws and regulations governing the export of intellectual property are numerous.  These laws and regulations are referenced at PGI 227.670-4.] 

227.675-1  International Traffic in Arms Regulations.

Pursuant to Section 414 of the Mutual Security Act of 1954, as amended (22 U.S.C. 1934), the Department of State controls the exportation of data relating to articles designated in the United States Munitions List as arms, ammunition, or munitions of war.  (The Munitions List and pertinent procedures are set forth in the International Traffic in Arms Regulations, 22 CFR, et seq.)  Before authorizing such exportation, the Department of State generally requests comments from the Department of Defense.  On request of the Office of the Assistant Secretary of Defense (International Security Affairs), each Department shall submit comments thereon as the basis for a Department of Defense reply to the Department of State.

227.675-2  Review of agreements.


(a)  In reviewing foreign license and technical assistance agreements between primary and second sources, the Department concerned shall, insofar as its interests are involved, indicate whether the agreement meets the requirements of Sections 124.07-124.10 of the International Traffic in Arms Regulations or in what respects it is deficient.  Paragraphs (b) through (g) of this subsection provide general guidance.


(b)  When it is reasonably anticipated that the Government will purchase from the second source the supplies or services involved in the agreement, or that Military Assistance Program funds will be provided for the procurement of the supplies or services, the following guidance applies.



(1)  If the agreement specifies a reduction in charges thereunder, with respect to purchases by or for the Government or by others with funds derived through the Military Assistance Program or otherwise through the Government, in recognition of the Government's rights in patents and data, the Department concerned shall evaluate the amount of the reduction to determine whether it is fair and reasonable in the circumstances, before indicating its approval.



(2)  If the agreement does not specify any reduction in charges or otherwise fails to give recognition to the Government's rights in the patents or data involved, approval shall be conditioned upon amendment of the agreement to reflect a reduction, evaluated by the Department concerned as acceptable to the Government, in any charge thereunder with respect to purchases made by or for the Government or by others with funds derived through the Military Assistance Program or otherwise through the Government, in accordance with Section 124.10 of the International Traffic in Arms Regulations.


(3)  If the agreement provides that no charge is to be made to the second source for data or patent rights to the extent of the Government's rights, the Department concerned shall evaluate the acceptability of the provision before indicating its approval.



(4)  If time or circumstances do not permit the evaluation called for in (b)(1), (2), or (3) of this subsection, the guidance in (c) of this subsection shall be followed.


(c)  When it is not reasonably anticipated that the Government will purchase from the second source the supplies or services involved in the agreement nor that Military Assistance Program funds will be provided for the purchase of the supplies or services, then the following guidance applies.



(1)  If the agreement provides for charges to the second source for data or patent rights, it may suffice to fulfill the requirements of Section 124.10 insofar as the Department of Defense is concerned if:




(i)  The agreement requires the second source to advise the primary source when he has knowledge of any purchase made or to be made from him by or for the Government or by others with funds derived through the Military Assistance Program or otherwise through the Government;




(ii)  The primary source separately agrees with the Government that upon such advice to him from the second source or from the Government or otherwise as to any such a purchase or prospective purchase, he will negotiate with the Department concerned an appropriate reduction in his charges to the second source in recognition of any Government rights in patents or data; and




(iii)  The agreement between the primary and second sources further provides that in the event of any such purchase and resulting reduction in charges, the second source shall pass on this reduction to the Government by giving the Government a corresponding reduction in the purchase price of the article or service.



(2)  If the agreement provides that no charge is to be made to the second source for data or patent rights to the extent to which the Government has rights, the Department concerned shall:




(i)  Evaluate the acceptability of the provision before indicating its approval; or




(ii)  Explicitly condition its approval on the right to evaluate the acceptability of the provision at a later time.


(d)  When there is a technical assistance agreement between the primary source and the Government related to the agreement between the primary and second sources that is under review, the latter agreement shall reflect the arrangements contemplated with respect thereto by the Government's technical assistance agreement with the primary source.


(e)  Every agreement shall provide that any license rights transferred under the agreement are subject to existing rights of the Government.


(f)  In connection with every agreement referred to in (b) above, a request shall be made to the primary source—



(1)  To identify the patents, data, and other technical assistance to be provided to the second source by the primary source or any of his subcontractors, 



(2)  To identify any such patents and data in which, to the knowledge of the primary source, the Government may have rights, and 



(3)  To segregate the charges made to the second source for each such category or item of patents, data, and other technical assistance.

Reviewing personnel shall verify this information or, where the primary source does not furnish it, obtain such information from Governmental sources so far as practicable.


(g)  The Department concerned shall make it clear that its approval of any agreement does not necessarily recognize the propriety of the charges or the amounts thereof, or constitute approval of any of the business arrangements in the agreement, unless the Department expressly intends by its approval to commit itself to the fairness and reasonableness of a particular charge or charges.  In any event, a disclaimer should be made to charges or business terms not affecting any purchase made by or for the Government or by others with funds derived through the Military Assistance Program or otherwise through the Government.

227.676  Foreign patent interchange agreements.


(a)  Patent interchange agreements between the United States and foreign governments provide for the use of patent rights, compensation, free licenses, and the establishment of committees to review and make recommendations on these matters.  The agreements also may exempt the United States from royalty and other payments.  The contracting officer shall ensure that royalty payments are consistent with patent interchange agreements.


(b)  Assistance with patent rights and royalty payments in the United States European Command (USEUCOM) area of responsibility is available from HQ USEUCOM, ATTN:  ECLA, Unit 30400, Box 1000, APO AE  09128; Telephone: DSN 430-8001/7263, Commercial 49-0711-680-8001/7263; Telefax: 49-0711-680-5732. 

subpart 227.70—infringement claims, licenses, and assignments

227.7000  Scope.

[(a)] This subpart prescribes[—


 (1)  The] policy, procedures, and instructions for use of clauses with respect to processing licenses, assignments, and infringement claims. [regarding patent and copyright infringement and secrecy order claims; and 


 (2)  Provides instructions on how the public must submit these claims.  

(b)  This subpart 227.70 does not apply to licenses or assignments acquired by the Department of Defense.  Moreover, this subpart does not apply to other forms of intellectual property infringement other than patent, copyright, and secrecy order claims.]

227.7001  Policy. 

Whenever a claim of infringement of privately owned rights in patented inventions or copyrighted works is asserted against any Department or Agency of the Department of Defense, all necessary steps shall be taken to investigate, and to settle administratively, deny, or otherwise dispose of such claim prior to suit against the United States.  This subpart 227.70 does not apply to licenses or assignments acquired by the Department of Defense under the Patent Rights clauses.

227.7002[1]  Statutes pertaining to administrative claims of infringement.

Statutes pertaining to administrative claims of infringement in the Department of Defense include the following: the Foreign Assistance Act of 1961, 22 U.S.C. 2356 (formerly the Mutual Security Acts of 1951 and 1954); the Invention Secrecy Act, 35 U.S.C. 181-188; 10 U.S.C. 2386; 28 U.S.C. 1498; and 35 U.S.C. 286.

227.7003  Claims for copyright infringement.

The procedures set forth herein will be followed, where applicable, in copyright infringement claims.

227.7004  [227.7002]  Requirements for filing an administrative claim for patent [or copyright] infringement [or a secrecy order claim].


(a)  A patent [or copyright] infringement claim for compensation[or a secrecy order claim], asserted against the United States under any of the applicable statutes cited in 227.7002[1], must be [in writing and] actually communicated to and received by a[n] Department, agency, organization, office, or field establishment within the Department of Defense.  Claims must be in writing and should [shall] include the following:



(1)  An allegation of infringement;



(2)  A request for compensation, either expressed or implied [The requested remedy];



(3)  A citation [An identification] of the patent[(s), or copyrighted work(s)] or patents alleged to be infringed; 



(4)  A[n] sufficient designation [identification] of the alleged infringing item or process to permit identification, giving the military or commercial designation, if known, to the claimant [use, including a statement of the acts allegedly committed by the Government, and the time period during which the alleged acts occurred; or]



(5)  A designation of at least one claim of each patent alleged to be infringed; or



(6[5])  As an alternative to paragraph (a)(4) and (5) of this section, a declaration that the claimant has made a bona fide attempt to determine the item or process which is alleged to infringe[ing use], but was unable to do so, giving reasons, and stating a reasonable basis for his[its] belief that his [its] patent[(s)] or patents [copyrighted work(s) allegedly] are being infringed[;



(6)  Any additional information that will expedite the resolution of the claim; and



(7)  A declaration that the claimant is the owner or exclusive licensee of the patent(s) or copyrighted work(s) alleged to be infringed, or otherwise has standing to sue.


(b)  If the correspondence alleging infringement does not meet the requirements set forth in this paragraph, the sender shall be advised in writing—




(1)  That the claim for infringement has not been satisfactorily presented, and




(2)  What is necessary to establish a claim.]


(b[c])  In addition to the information listed in paragraph (a) of this section, the following material and information is generally necessary in the course of processing a[n] claim of patent infringement [claim].  Claimants are encouraged to furnish this information at the time of filing a claim to permit the most expeditious processing and settlement of the claim.



[(1)  For patent infringement claims—]




(1[i])  A copy of the asserted [allegedly infringed] patent(s) and identification[a designation] of all claims of the patent alleged to be infringed.



(2[ii])  Identification of all procurements[alleged infringements] known to [the] claimant which [that] involve the alleged infringing [patented] item or process, including the identity of the vendor or contractor and the Government procuring activity.



(3[iii])  A detailed identification of the accused article or process[alleged infringement], particularly where the article or process [infringement] relates to a component or subcomponent of the item procured,[.  This should include an element[-]by[-] element comparison of the [a] representative claim[(s)] with the accused article [allegedly infringing product] or process.  If available[Further], this identification should include documentation and drawings to illustrate the accused article or process in suitable detail to enable verification of the infringement comparison.



(4[iv])  Names and addresses of all past and present licenses under the patent(s), and copies of all license agreements and releases involving the patent(s).



(5[v])  A brief description of all litigation in which the patent(s) has been or is now involved, and the present status thereof.



(6[vi])  A list of all persons to whom notices of infringement have been sent, including all departments and agencies of the Government, and a statement of the ultimate disposition of each.



(7[vii])  A description of Government employment or military service, if any, by [of] the inventor[(s)]and/or patent owner.



(8[viii])  A list of all Government contracts [or agreements] under which the inventor, patent owner, or anyone in privity with him [their agents has] performed work relating to the patent[s] ed subject matter.



(9)  Evidence of title to the patent(s) alleged to be infringed or other right to make the claim.



(10[ix])  A copy of the [U.S.] Patent [and Trademark] Office [(PTO)] file [wrapper] of each patent if available to claimant.



[(x)  A list of any corresponding foreign patent applications.]



(11[xi])  Pertinent prior art known to claimant, not contained in the [PTO] file [wrapper], particularly publications and foreign art[such as prior art cited in corresponding foreign patent prosecutions].

In addition in the foregoing, if claimant can provide a statement that the investigation may be limited to the specifically identified accused articles or processes, or to a specific procurement, it may materially expedite determination of the claim.

    [(2)  For copyright infringement claims—



(i)  A copy of the copyrighted work(s) alleged to be infringed.



(ii)  A detailed identification of the allegedly infringing work, including a copy, if available. 



(iii)  Names and addresses of all past and present licensees and assignees under the copyrighted work, and copies of all licenses and assignments involving the copyrighted work(s).




(iv)  A brief description of all litigation in which the copyrighted work(s) has been or is now involved, and the present status.   




(v)  A list of all persons and organizations to whom notices of infringement have been sent, including all agencies of the Government, and a statement of the ultimate disposition of each.




(vi)  A description of Government employment or military service of the author.




(vii)  A list of all Government contracts under which the work was produced.




(viii)  Copies of registration records for the copyrighted works.  (Registration of the work with the U.S. copyright office is not required to file an administrative claim).


(d)  Secrecy order claims.  In addition to the information listed in paragraph (a) of this section, the following material or information is generally necessary in the course of processing a secrecy order claim. 



(1)  An identification of the damages sought from imposition of the secrecy order and/or use of the invention by the Government while the secrecy order was pending.



(2)  A copy of the secrecy order, the notice of allowability and any PTO licenses for foreign filing or modifications of the secrecy order.



(3)  An identification of the sponsor of the secrecy order.



(4)  An identification of the serial number and filing date of the patent application under secrecy order and any corresponding foreign patent application.



(5)  Documentation for any claim for damages.  



(6)  An indication of when and where the Government allegedly used the invention.]

(c[e])  [Claimants must submit their claims to the appropriate agency at the addresses at PGI 227.7002(e).]  Any Department [agency] receiving an allegation of patent infringement which meets the requirements of paragraph [(a) of this section] shall[—
               (1)  A]acknowledge the same[receipt of the allegation;] and
              [(2)  S]supply the other Departments which [agencies that]  may have an interest therein with a copy of such communication [the allegation] and the acknowledgement thereof.


(1)  For the Department of the Army--Chief, Patents, Copyrights, and Trademarks Division[the Intellectual Property Counsel of the Army], U.S. Army Legal Services Agency;[:

U.S. Army Legal Services Agency

Attn: JALS-IP

901 North Stuart Street

Arlington, VA  22203-1837.]



(2)  For the Department of the Navy--The Patent Counsel for Navy, Office of Naval Research;[:

Office of the Patent Counsel for the Navy

800 South Quincy Street

Arlington, VA 22204-1562.]



(3)  For the Department of the Air Force--Chief, Patents Division[the Air Force Legal Services Agency], Office of the Judge Advocate General;[:

Air Force Legal Services Agency

1501 Wilson Boulevard, 6th Floor




Arlington, VA  22209.]



(4)  For [all other Defense Agencies--The Agency’s General Counsel.] the Defense Logistics Agency--The Office of Counsel; for the National Security Agency, the General Counsel;



(5)  For the Defense Information Systems Agency--The Counsel;



(6)  For the Defense Threat Reduction Agency--The General Counsel; and 



(7)  For the National Imagery and Mapping Agency--The Counsel.


(d)  If a communication alleging patent infringement is received which does not meet the requirements set forth in paragraph (c) of this section, the sender shall be advised in writing—



(1)  That his claim for infringement has not been satisfactorily presented, and



(2)  Of the elements considered necessary to establish a claim.


(e[f])  A communication making a proffer of a license in which no infringement is alleged shall not be considered as a claim for infringement.

227.7005  Indirect notice of patent infringement claims.


(a)  A communication by a patent owner to a Department of Defense contractor alleging that the contractor has committed acts of infringement in performance of a Government contract shall not be considered a claim within the meaning of 227.7004 until it meets the requirements specified therein.


(b)  Any Department receiving an allegation of patent infringement which meets the requirements of 227.7004 shall acknowledge the same and supply the other Departments (see 227.7004(c)) which may have an interest therein with a copy of such communication and the acknowledgement thereof.


(c)  If a communication covering an infringement claim or notice which does not meet the requirements of 227.7004(a) is received from a contractor, the patent owner shall be advised in writing as covered by the instructions of 227.7004(d).

227.7006[3]  Investigation and administrative disposition of claims.  

[(a)  Whenever a claim of infringement of an intellectual property right is asserted against the Department of Defense, or its contractors acting with the authorization and consent of the Government, all necessary steps shall be taken to investigate, and to settle administratively, deny, or otherwise dispose of such claim prior to suit against the United States.   

(b)  Agency procedures.  An investigation and administrative determination (denial or settlement) of each claim shall be made in accordance with instructions and procedures established by each agency, subject to the following:

    (1)  The agency responsible for purchasing the alleged infringing item or process shall have sole responsibility for the disposition of the infringement claim when the funds of that agency alone will be charged. However, when funds of another agency are to be charged, in whole or in part, the agreement of such agency shall be obtained, and each agency concerned shall execute any settlement agreement.

    (2)  When two or more agencies are responsible for purchasing the alleged infringing item or process, and the funds of both agencies are to be charged in the settlement, the agency with the predominant financial interest in the claim shall be responsible for the disposition of the claim, or as jointly agreed upon by the agencies concerned.  The agency responsible for negotiation shall, throughout the negotiation, coordinate with the other agencies concerned and keep them advised of the status of the negotiation.  Each agency concerned shall execute any settlement agreement. 

  (c)  Disposition of trademark infringement claims.  See PGI 227.7003(c) for examples of various ways a trademark infringement claim might be disposed of.]

An investigation and administrative determination (denial or settlement) of each claim shall be made in accordance with instructions and procedures established by each Department, subject to the following:


(a)  When the procurement responsibility for the alleged infringing item or process is assigned to a single Department or only one Department is the purchaser of the alleged infringing item or process, and the funds of that Department only are to be charged in the settlement of the claim, that Department shall have the sole responsibility for the investigation and administrative determination of the claim and for the execution of any agreement in settlement of the claim.  Where, however, funds of another Department are to be charged, in whole or in part, the approval of such Department shall be obtained as required by 208.7002.  Any agreement in settlement of the claim, approved pursuant to 208.7002 shall be executed by each of the Departments concerned.


(b)  When two or more Departments are the respective purchasers of alleged infringing items or processes and the funds of those Departments are to be charged in the settlement of the claim, the investigation and administrative determination shall be the responsibility of the Department having the predominant financial interest in the claim or of the Department or Departments as jointly agreed upon by the Departments concerned.  The Department responsible for negotiation shall, throughout the negotiation, coordinate with the other Departments concerned and keep them advised of the status of the negotiation.  Any agreement in the settlement of the claim shall be executed by each Department concerned.

227.7007[4]  Notification and disclosure to claimants.

When a claim is denied, the Department responsible for the administrative determination of the claim shall so notify the claimant or his authorized representative and provide the claimant a reasonable rationale of the basis for denying the claim.  Disclosure of information or the rationale referred to above shall be subject to applicable statutes, regulations, and directives pertaining to security, access to official records, and the rights of others.  

[(a)  Before settling any claim—



(1)  Contact any other agencies that might have an interest in the settlement of the claim; and



(2)  Send the claimant a letter stating the limits of the Government’s liability, for patent or copyright infringement, and indicate that any settlement agreement will take the general form found at PGI 227.7006(b). 


(b)  If a claim is denied, the department or agency responsible for the determination of the claim shall—



(1)  Notify the claimant or authorized representative in writing;


(2)  Provide a basis for denying the claim; and


(3)  Draft the notification to avoid any admissions against the Government’s interest.  Additionally, the notification should not waive any evidentiary privileges that the Government may have, and it should state that the denial is a final agency action. An example letter of denial of an administrative claim may be found at PGI 227.7004(b)(3).]

227.7008[5]  Settlement of indemnified claims.

Settlement of claims involving payment for past infringement shall[should] not be made without the consent of, and equitable contribution by, each indemnifying contractor involved, unless such settlement is determined to be in the best interests of the Government and is coordinated with the Department of Justice with a view to preserving any rights of the Government against the contractors involved.  If consent of and equitable contribution by the contractors are obtained, the settlement need not be coordinated with the Department of Justice.

[227.7006  Settlement agreements.

Settlement of claims for intellectual property infringement can take many forms.  Sometimes, the appropriate manner in which to settle a claim or litigation is through use of a settlement agreement.  

  (a)  Required FAR clauses for settlement agreements.  The following FAR clauses shall be included in any settlement agreement:       
(1)  FAR 52.203-5, Covenant Against Contingent Fees.

(2)  FAR 52.203-3, Gratuities.



(3)  FAR 52.232-23, Assignment of Claims.




     (4)  FAR 52.233-1, Disputes. 

  (b)  Sample Settlement Agreement for Patent Infringement.  This patent infringement settlement agreement may be tailored as appropriate for copyright infringement releases, settlement agreements, license agreements, or assignments. 


       PATENT LICENSE AND RELEASE CONTRACT 

THIS CONTRACT is effective as of the ____ day of [month, year,] between the UNITED STATES OF AMERICA (hereinafter called the Government), and _________
____________________ (hereinafter called the Contractor), (a corporation organized and existing under the laws of the State of _______________), (a partnership consisting of _____________________), (an individual trading as ____________________), of the City of _______________________, in the State of _________________.

WHEREAS, the Contractor warrants that it has the right to grant the within license and release, and the Government desires to procure the same, and

WHEREAS, this contract is authorized by law, including 10 U.S.C. 2386.

NOW THEREFORE, in consideration of the grant, release and agreements hereinafter recited, the parties have agreed as follows:

FIRST OPTION FOR ARTICLES 1 AND 2

ARTICLE l. License Grant.*

     (a) The Contractor hereby grants to the Government an irrevocable, nonexclusive, nontransferable, and paid-up license, under the following intellectual property rights, to practice by or for the Government, throughout the world, any and all of the inventions hereunder, in the manufacture and use of any article or material, in the use of any method or process, and in the disposition of any article or material in accordance with law:

	U. U.S. Patent No. ___________________
	D  Date _____________________

	  
	  

	   Application Serial No. _____________
	   Filing Date _______________


     (b) No rights are granted or implied by the agreement under any other patents other than as provided above or by operation of law.

(c) Nothing contained herein shall limit any rights which the Government may have obtained by virtue of prior contracts or by operation of law or otherwise.

ARTICLE 2. License Term.*

ALTERNATE I

The license hereby granted shall remain in full force and effect for the full term of the intellectual property referred to in the “License Grant” clause of this contract and any and all intellectual property hereafter issued.

ALTERNATE II 

The license hereby granted shall terminate on the ______ day of _________, _____; provided, however, that termination is without prejudice to the completion of any Government contract entered into prior to termination or to the subsequent use or disposition of any articles or materials manufactured by or for the Government under this license.

SECOND OPTION FOR ARTICLES 1 AND 2

  ARTICLE 1.
License Grant—Running Royalty.*

   (a) The Contractor hereby grants to the Government, as represented by the Secretary of ______________, an irrevocable, nonexclusive, nontransferable license, under the following intellectual property rights, to practice by or for [agency], throughout the world, any and all of the inventions hereunder in the manufacture and use of any article or material, in the use of any method or process, and in the disposition of any article or material in accordance with law:

	   U.S. Patent No. ___________________
	  Date _____________________

	   Application Serial No. _____________
	   Filing Date ______________


    (b) No rights are granted or implied by the agreement under any other patents other than as provided above or by operation of law.

    (c) Nothing contained herein shall limit any rights which the Government may have obtained by virtue of prior contracts or by operation of law or otherwise.

  (d) Computation of Royalties.  

Subject to the following conditions, royalties shall accrue to the Contractor under this agreement on all articles or materials embodying, or manufactured by the use of, any or all inventions claimed under any unexpired United States patent licensed herein, upon acceptance thereof by [agency], at the rate of ____ percent of the net selling price of such articles or materials (amount) per (name of item) * whether manufactured by the Government or procured under a fixed-price contract, and at the rate of (amount) per (name of item) acquired or manufactured by a Contractor performing under a cost-reimbursement contract. With respect to such articles or materials made by [agency], “net selling price,” as used in this paragraph, means the actual cost of direct labor and materials without allowance for overhead and supervision.

 (e) Reporting and Payment of Royalties. 

         (1) The (procuring office) shall, on or before the sixtieth (60th) day following the end of each yearly* period ending _________________ deliver to the Contractor a written report furnishing necessary information relative to royalties which have accrued under this contract during stated period.

         (2) Royalties which have accrued under this contract during the yearly* period ending ________________ shall be paid to the Contractor (if appropriations therefore are available or become available) within sixty (60) days following the receipt of a voucher from the Contractor submitted in accordance with the report referred to above; provided, that the Government shall not be obligated to pay, in respect of any such yearly period, on account of the combined royalties accruing under this contract directly and under any separate licenses granted pursuant to the “License to Other Government Agencies” clause (if any) of this contract, an amount greater than ________ dollars ($_________).  If such combined royalties exceed the said maximum yearly obligation, each agency shall pay a pro-rata share as determined by the proportion its accrued royalties bear to the combined total of accrued royalties.

     (f) License to Other Government Agencies.
The Contractor hereby agrees to grant a separate license under the intellectual property rights referred to in the “License Grant” clause of this contract, on the same terms and conditions as appear in this license contract, to any other agency of the Government at any time on receipt of a written request for such a license; provided, however, that each agency make payments directly to the Contractor for royalties which accrue under the separate licenses. The Contractor shall promptly notify the Licensee upon receipt of any request for a license.

  ARTICLE 2.  License Term—Running Royalty.* 

The license hereby granted shall remain in full force and effect for the full term of each of the intellectual property referred to in the “License Grant” clause of this contract and any and all intellectual property hereafter issued unless terminated sooner, as elsewhere herein provided.

ARTICLE 3.  Release of Past Infringement.

The Contractor hereby releases each and every claim and demand which it now has or may hereafter have against the Government for the manufacture or use by or for the Government prior to the effective date of this contract, of any inventions covered by (i) any patents and patent applications identified in this contract, and (ii) any other patents or patent applications owned or hereafter acquired by it, insofar as and only to the extent that such other patents or patent applications cover the manufacture, use, or disposition of (description of subject matter).

  ARTICLE 4.  Non-Estoppel. 

The Government reserves the right at any time to contest the enforceability, validity, scope of, or the title to any intellectual property herein licensed without waiving or forfeiting any right under this contract.

  ARTICLE 5.  FAR Clauses.


Insert the following FAR clauses:

(a) Covenant Against Contingent Fees, FAR 52.203-5.

(b) Gratuities, FAR 52.203-3.

(c) Assignment of Claims, FAR 52.232-23.

(d) Disputes, FAR 52.233-1.

  ARTICLE 6. Termination.


Notwithstanding any other provision of this contract, the Government shall have the right to terminate the license, in whole or in part, by giving the Contractor at least thirty (30) days written notice of the termination date; provided, however, that the obligation of the Government to pay royalties which have accrued prior to the effective date of termination shall not be affected.

  ARTICLE 7.  Payment.

The Contractor shall be paid the sum of __________ Dollars ($________) in full compensation for the rights herein granted and agreed to be granted. 

  ARTICLE 8. Readjustment of Payments.

    (a) The Government shall be entitled to the benefit of more favorable terms with respect to all royalties accruing under a contract when any license, under substantially the same intellectual property and authorizing substantially the same acts which are authorized under this contract, has been or shall hereafter be granted within the United States.  The Contractor shall promptly notify the Secretary in writing of the granting of such more favorable terms.
    (b) In the event any licensed intellectual property is held invalid by decision of a court of competent jurisdiction, the requirement to pay royalties under this contract shall be interpreted in conformity with the court's decision as to the scope of validity of such intellectual property; provided, however, that in the event such decision is modified or reversed on appeal, the requirement to pay royalties under this contract shall be interpreted in conformity with the final decision rendered on such appeal.

ARTICLE 9.  Successors and Assignees.

This Agreement shall be binding upon the Contractor, its successors (when the Contractor is an individual, change “successors” to “heirs”; if a partnership, modify appropriately) and assignees, but nothing contained in this Article shall authorize an assignment of any claim against the Government other than as permitted by law.


IN WITNESS WHEREOF, the parties hereto have executed this contract.

                THE UNITED STATES OF AMERICA

	By
	
	
	

	Date
	
	
	

	(Signature and Title of Contractor 

Representative)  _______________

	By
	
	
	

	Date
	
	
	

	(Signature and Title of Government Representative
	
	
	

	_________________________
	
	Contract Number_________
	


* If only a release is procured, delete those articles marked with an *.  

 (c)  Assignment.  If an assignment is procured, the following provides sample language that may be used to assign patent rights to the Government. 

The Contractor hereby conveys to the Government, as represented by the Secretary of ____________, the entire right, title, and interest in and to the following patents (and applications for patent), in and to the inventions thereof, and in and to all claims and demands whatsoever for infringement thereof heretofore accrued, the same to be held and enjoyed by the Government through its duly appointed representatives to the full end of the term of said patents (and to the full end of the terms of all patents which may be granted upon said applications for patent, or upon any division, continuation- in-part or continuation thereof):

	U.S. Patent No.
	
	
	Date
	
	

	Name of Inventor
	
	

	U.S. Application Serial No.
	
	Filing Date
	
	

	Name of Inventor
	
	


]

227.7009  Patent releases, license agreements, and assignments.

This section contains clauses for use in patent release and settlement agreements, license agreements, and assignments, executed by the Government, under which the Government acquires rights.  Minor modifications of language (e.g., pluralization of “Secretary” or “Contracting Officer”) in multidepartmental agreements may be made if necessary.

227.7009-1  Required clauses.


(a)  Covenant Against Contingent Fees.  Insert the clause at FAR 52.203-5.


(b)  Gratuities.  Insert the clause at FAR 52.203-3.


(c)  Assignment of Claims.  Insert the clause at FAR 52.232-23.


(d)  Disputes.  Pursuant to FAR Subpart 33.2, insert the clause at FAR 52.233-1.


(e)  Non-Estoppel.  Insert the clause at 252.227-7000.

227.7009-2  Clauses to be used when applicable.


(a)  Release of past infringement.  The clause at 252.227-7001, Release of Past Infringement, is an example which may be modified or omitted as appropriate for particular circumstances, but only upon the advice of cognizant patent or legal counsel.  (See footnotes at end of clause.)


(b)  Readjustment of payments.  The clause at 252.227-7002, Readjustment of Payments, shall be inserted in contracts providing for payment of a running royalty.


(c)  Termination.  The clause at 252.227-7003, Termination, is an example for use in contracts providing for the payment of a running royalty.  This clause may be modified or omitted as appropriate for particular circumstances, but only upon the advice of cognizant patent or legal counsel (see 227.7004(c)).

227.7009-3  Additional clauses--contracts except running royalty contracts.

The following clauses are examples for use in patent release and settlement agreements, and license agreements not providing for payment by the Government of a running royalty.


(a)  License Grant.  Insert the clause at 252.227-7004.


(b)  License Term.  Insert one of the clauses at 252.227-7005 Alternate I or Alternate II, as appropriate.

227.7009-4  Additional clauses—contracts providing for payment of a running royalty.

The clauses set forth below are examples which may be used in patent release and settlement agreements, and license agreements, when it is desired to cover the subject matter thereof and the contract provides for payment of a running royalty.


(a)  License grant--running royalty.  No Department shall be obligated to pay royalties unless the contract is signed on behalf of such Department.  Accordingly, the License Grant clause at 252.227-7006 should be limited to the practice of the invention by or for the signatory Department or Departments.


(b)  License term—running royalty.  The clause at 252.227-7007 is a sample form for expressing the license term.


(c)  Computation of royalties.  The clause at 252.227-7008 providing for the computation of royalties, may be of varying scope depending upon the nature of the royalty bearing article, the volume of procurement, and the type of contract pursuant to which the procurement is to be accomplished.


(d)  Reporting and payment of royalties.


(1)  The contract should contain a provision specifying the office designated within the specific Department involved to make any necessary reports to the contractor of the extent of use of the licensed subject matter by the entire Department, and such office shall be charged with the responsibility of obtaining from all procuring offices of that Department the information necessary to make the required reports and corresponding vouchers necessary to make the required payments.  The clause at 252.227-7009 is a sample for expressing reporting and payment of royalties requirements.



(2)  Where more than one Department or Government Agency is licensed and there is a ceiling on the royalties payable in any reporting period, the licensing Departments or Agencies shall coordinate with respect to the pro rata share of royalties to be paid by each.


(e)  License to other government agencies.  When it is intended that a license on the same terms and conditions be available to other departments and agencies of the Government, the clause at 252.227-7010 is an example which may be used.

227.7010  Assignments.


(a)  The clause at 252.227-7011 is an example which may be used in contracts of assignment of patent rights to the Government.


(b)  To facilitate proof of contracts of assignments, the acknowledgement of the contractor should be executed before a notary public or other officer authorized to administer oaths (35 U.S.C. 261).

227.7011  Procurement of rights in inventions, patents, and copyrights.

Even though no infringement has occurred or been alleged, it is the policy of the Department of Defense to procure rights under patents, patent applications, and copyrights whenever it is in the Government's interest to do so and the desired rights can be obtained at a fair price.  The required and suggested clauses at 252.227-7004 and 252.227-7010 shall be required and suggested clauses, respectively, for license agreements and assignments made under this paragraph.  The instructions at 227.7009-3 and 227.7010 concerning the applicability and use of those clauses shall be followed insofar as they are pertinent.

227.7012  Contract format.

The format at 252.227-7012 appropriately modified where necessary, may be used for contracts of release, license, or assignment.

227.7013  Recordation.

Executive Order No. 9424 of 18 February 1944 requires all executive Departments and agencies of the Government to forward through appropriate channels to the Commissioner of Patents and Trademarks, for recording, all Government interests in patents or applications for patents.

SUBPART 227.71—-RIGHTS IN TECHNICAL DATA [AND COMPUTER SOFTWARE]

227.7100  Scope of subpart.

This subpart—


(a)  Prescribes policies and procedures for[—
(1)   t[T]he acquisition of technical data [and computer software;] and 
         [(2)]  t[T]he rights to use, modify, reproduce, release, perform, display, or disclose technical data [and computer software.  


(b)]  It implements requirements in[of] the following laws and Executive O[o]rder:


(1)  10 U.S.C. 2302(4).



(2)  10 U.S.C. 2305 (subsection (d)(4)).



(3)  10 U.S.C. 2320.



(4)  10 U.S.C. 2321.



(5)  10 U.S.C. 2325.



([5]6)  10 U.S.C. 7317.



([6]7)  17 U.S.C. 1301, et seq.


(8)  Pub. L. 103-355.



([7]9)  Executive Order 12591 (Subsection[paragraph] 1(b)(6[7])).


(b[c])  Does not apply to computer software or technical data that is computer software documentation[rights in works, or architect-engineer services] (see S[s]ubpart 227.72).

227.7101  Definitions.

(a)  As used in this subpart,[-- 


(a)]  u[U]]nless otherwise specifically indicated, the terms “offeror” and “contractor” include an offeror's or contractor's subcontractors, [or] suppliers, or potential subcontractors or suppliers[,] at any tier.


(b)  Other terms used in this subpart are defined in the clause[s] at[--



(1)]  252.227-7013, Rights in Technical Data [and Computer Software]—Noncommercial Items.[;


         (2)  252.227-7014, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program; and


          (3)  252.227-7015, Rights in Technical Data and Computer Software—Commercial.]

227.7102  Commercial items, components, or processes.

Section 2320(b)(1) of Title 10 U.S.C. establishes a presumption that commercial items are developed at private expense whether or not a contractor submits a justification in response to a challenge notice.  Therefore, do not challenge a contractor's assertion that a commercial item, component, or process was developed at private expense unless the Government can demonstrate that it contributed to development of the item, component or process.  Follow the procedures in 227.7103-13 and the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, when information provided by the Department of Defense demonstrates that an item, component, or process was not developed exclusively at private expense.  However, when a challenge is warranted, a contractor's or subcontractor's failure to respond to the challenge notice cannot be the sole basis for issuing a final decision denying the validity of an asserted restriction.

227.7102-1  Policy.

(a)  [It is] DoD shall[policy to] acquire only the technical data [and computer software, and the rights in that data and software, that are necessary to satisfy agency needs.  Significant elements of the materials discussed in this section are based on 10 U.S.C. 2320 and 2321.  Although these statutes apply only to technical data, they are expanded by policy in most cases to cover computer software as well.] customarily provided to the public with a commercial item or process, except technical data that—



(1)  Are form, fit, or function data;



(2)  Are required for repair or maintenance of commercial items or processes, or for the proper installation, operating, or handling of a commercial item, either as a stand alone unit or as a part of a military system, when such data are not customarily provided to commercial users or the data provided to commercial users is not sufficient for military purposes; or



(3)  Describe the modifications made at Government expense to a commercial item or process in order to meet the requirements of a Government solicitation.


(b)  To encourage offerors and contractors to offer or use commercial products to satisfy military requirements, offerors and contractors shall not be required, except for the technical data described in paragraph (a) of this subsection, to—



(1)  Furnish technical information related to commercial items or processes that is not customarily provided to the public; or [except technical data or computer software that—





(i)  Are form, fit, or function data (applies only to technical data);





(ii)  Are required for repair or maintenance of commercial items or processes, or for the proper installation, operating, or handling of a commercial item, either as a stand-alone unit or as a part of a military system, when such information is not customarily provided to commercial users or the data provided to commercial users is not sufficient for military purposes; or





(iii)  Describe the modification of a commercial item made at Government expense to meet the requirements of a Government solicitation; or] 



(2)  Relinquish to, or otherwise provide, the Government rights to use, modify, reproduce, release, perform, display, or disclose [commercial] technical data pertaining to commercial items or processes [or commercial computer software] except for a transfer of rights mutually agreed upon.


[(c)  Commercial technical data and commercial computer software shall be acquired—



(1)  Under the licenses customarily provided to the public unless such licenses are inconsistent with Federal procurement law or do not otherwise satisfy user needs; and 



(2)  Competitively, to the maximum extent practicable, using firm-fixed-price contracts or firm-fixed-priced orders under available pricing schedules. 


(d)  Solicitations and contracts shall—



(1)  Specify the technical data and computer software  to be delivered under a contract and the delivery schedules for that data and software (10 U.S.C. 2320(b)(2)).  



(2)  Whenever practicable, identify—

      


(i)  The type and quantity of the technical data and computer software (including requirements for multiple users at one site, or multiple site licenses)



       (ii)  The format and media in which the data or software will be delivered; and



       (iii) The place of delivery for each deliverable item of technical data;



(3)  Establish or reference procedures for determining the acceptability of technical data and computer software (10 U.S.C. 2320(b)(3));



(4)  Establish separate contract line items, to the extent practicable, for the technical data and computer software to be delivered under a contract (10 U.S.C. 2320(b)(4)) (this requirement may be satisfied by listing each deliverable item on an attachment to the contract);



(5)  Require offerors and contractors to price separately each deliverable data or software item (10 U.S.C. 2320(b)(4)); 



(6)  Require offerors to identify and assert, to the maximum extent practicable, restrictions on deliverable technical data and computer software as early as possible in the acquisition, and in all cases require the identification and assertion prior to delivery (10 U.S.C. 2320(b)(5)).


(e)  Offerors shall not be required, either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish to the Government any rights in technical data or computer software related to items, or processes developed at private expense, except for the types of data or software for which the Government receives unlimited rights regardless of the source of funding (10 U.S.C. 2320(a)(2)(F)).


(f)  Offerors and contractors shall not be prohibited or discouraged from furnishing or offering to furnish items, processes, or computer software developed at private expense solely because the Government's rights to access, use, modify,  reproduce, release, perform, display, or disclose technical data pertaining to those items may be restricted. (10 U.S.C. 2320(a)(2)(F)).


(g)  Solicitations for major systems development contracts shall not require offerors to submit proposals that would permit the Government to acquire competitively items identical to items developed at private expense unless a determination is made at a level above the contracting officer that—



(1)  The offeror will not be able to satisfy program schedule or delivery requirements; or



(2)  The offeror's proposal to meet mobilization requirements does not satisfy mobilization needs.  (10 U.S.C. 2305)


(h)  For acquisitions involving major weapon systems or subsystems of major weapon systems, the acquisition plan shall address acquisition strategies that provide for technical data and computer software, and the associated license rights, in accordance with 207.106(S-70).]

([i]c)  The Government's rights in a vessel design, and in any useful article embodying a vessel design, must be consistent with the Government's rights in technical data pertaining to the design (10 U.S.C. 7317; 17 U.S.C. 1301(a)(3)).


[(j)  Solicitations and contracts establish a limited form of privity between the Government and subcontractors or suppliers regarding technical data and computer software, and rights in that data or software.  Subcontractors and suppliers at any tier—



(1)  Shall not be required to relinquish rights in technical data or computer software to the prime contractor or a higher-tier subcontractor; and 



(2)  May transact directly with the Government in matters relating to technical data and computer software.  (10 U.S.C. 2320 and 2321)


(k)  DoD shall protect technical data and computer software from unauthorized access, use, reproduction, modification, release, performance, display, and disclosure.  For additional information on the protection of technical data and computer software from unauthorized activities, see PGI 227.7102(i).]

227.7102-2  Rights in technical data.


(a)  The clause at 252.227-7015, Technical Data--Commercial Items, provides the Government specific license rights in technical data pertaining to commercial items or processes.  DoD may use, modify, reproduce, release, perform, display, or disclose data only within the Government.  The data may not be used to manufacture additional quantities of the commercial items and, except for emergency repair or overhaul, may not be released or disclosed to, or used by, third parties without the contractor's written permission.  Those restrictions do not apply to the technical data described in 227.7102-1(a).


(b)  If additional rights are needed, contracting activities must negotiate with the contractor to determine if there are acceptable terms for transferring such rights.  The specific additional rights granted to the Government shall be enumerated in a license agreement made part of the contract.

227.7102-3  Contract clause.


(a)(1)  Except as provided in paragraph (b) of this subsection, use the clause at 252.227-7015, Technical Data--Commercial Items, in all solicitations and contracts when the contractor will be required to deliver technical data pertaining to commercial items, components, or processes.  Do not require the contractor to include this clause in its subcontracts.


(2)  Use the clause at 252.227-7015 with its Alternate I in contracts for the  development or delivery of a vessel design or any useful article embodying a vessel design.


(b)  Use the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, in lieu of the clause at 252.227-7015 if the Government will pay any portion of the development costs.  Do not require the contractor to include this clause in its subcontracts for commercial items or commercial components.


(c)  Use the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, in all solicitations and contracts for commercial items that include the clause at 252.227-7015 or the clause at 252.227-7013.  Do not require the contractor to include this clause in its subcontracts for commercial items or commercial components.

227.7103  Noncommercial items or processes.

227.7103-1  Policy.


(a)  DoD policy is to acquire only the technical data, and the rights in that data, necessary to satisfy agency needs.


(b)  Solicitations and contracts shall—


(1)  Specify the technical data to be delivered under a contract and delivery schedules for the data;



(2)  Establish or reference procedures for determining the acceptability of technical data;



(3)  Establish separate contract line items, to the extent practicable, for the technical data to be delivered under a contract and require offerors and contractors to price separately each deliverable data item; and



(4)  Require offerors to identify, to the extent practicable, technical data to be furnished with restrictions on the Government's rights and require contractors to identify technical data to be delivered with such restrictions prior to delivery.


(c)  Offerors shall not be required, either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish to the Government any rights in technical data related to items, components or processes developed at private expense except for the data identified at 227.7103-5(a)(2) and (a)(4) through (9).


(d)  Offerors and contractors shall not be prohibited or discouraged from furnishing or offering to furnish items, components, or processes developed at private expense solely because the Government's rights to use, modify, release, reproduce, perform, display, or disclose technical data pertaining to those items may be restricted.


(e)  As provided in 10 U.S.C. 2305, solicitations for major systems development contracts shall not require offerors to submit proposals that would permit the Government to acquire competitively items identical to items developed at private expense unless a determination is made at a level above the contracting officer that—



(1)  The offeror will not be able to satisfy program schedule or delivery requirements; or



(2)  The offeror's proposal to meet mobilization requirements does not satisfy mobilization needs.


(f) For acquisitions involving major weapon systems or subsystems of major weapon systems, the acquisition plan shall address acquisition strategies that provide for technical data and the associated license rights in accordance with 207.106(S-70).

(g) The Government's rights in a vessel design, and in any useful article embodying a vessel design, must be consistent with the Government's rights in technical data pertaining to the design (10 U.S.C. 7317; 17 U.S.C. 1301(a)(3)).

227.7103-2 Acquisition of technical data [and computer software—delivery requirements].

[227.7103-1  Acquisition planning. 

Requirements for technical data and computer software, and rights in that data and software, shall be fully addressed in acquisition planning, including through compliance with 207.106(S-70) for acquisitions of major weapons systems or subsystems thereof.  Restrictions on the Government's rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software may have a significant impact on other elements of the acquisition plan, such as the ability to release data or software in connection with the competitive re-procurement of additional quantities of the item or process, or the competitive selection of life cycle support, maintenance,  or for future upgrades or technical refresh of the technologies.  For additional information on incorporating technical data and computer software considerations into acquisition planning, see PGI 227.7103-1.]  
[227.7103-2  Preparation of solicitation.]


(a)  Contracting officers shall work closely with data managers[, software managers,] and requirements personnel to assure[ensure] that data requirements included in solicitations [and contracts for technical data and computer software] are consistent with the policy[ies] expressed in[at] 227.7103-1[2].  
227.7103-3  Acquisition of technical data and computer software
[Identification and assessment of Government minimum needs.]


(b)(1)  [(a)]  Data managers[, software managers, and] or other requirements personnel are responsible for identifying the Government's minimum needs for technical data [and computer software, and for rights in that data or software.  Follow the procedures at PGI 227.7103-3(a) to identify and assess the Government’s minimum needs.]  Data needs must be established giving consideration to the contractor's economic interests in data pertaining to items, components, or processes that have been developed at private expense; the Government's costs to acquire, maintain, store, retrieve, and protect the data; reprocurement needs; repair, maintenance and overhaul philosophies; spare and repair part considerations; and whether procurement of the items, components, or processes can be accomplished on a form, fit, or function basis.  When it is anticipated that the Government will obtain unlimited or government purpose rights in technical data that will be required for competitive spare or repair parts procurements, such data should be identified as deliverable data items.  Reprocurement needs may not be a sufficient reason to acquire detailed manufacturing or process data when items or components can be acquired using performance specifications, form, fit and function data, or when there are a sufficient number of alternate sources which can reasonably be expected to provide such items on a performance specification or form, fit, or function basis.


(2[b])  When reviewing offers received in response to a solicitation or other request for [technical] data [or computer software], data managers must balance the original assessment of the Government's data [and software] needs with data[the associated] prices contained in the offer.  [Information provided by offerors in response to the solicitation provision may be used in the source selection process to evaluate the impact on evaluation factors that may be created by restrictions on the Government's ability to use or disclose technical data, consistent with the policies of this subpart.]


(c)  Contracting officers are responsible for ensuring that, wherever practicable, solicitations and contracts—


(1)  Identify the type and quantity of the technical data to be delivered under the contract and the format and media in which the data will be delivered;



(2)  Establish each deliverable data item as a separate contract line item (this requirement may be satisfied by listing each deliverable data item on an exhibit to the contract);



(3)  Identify the prices established for each deliverable data item under a fixed-price type contract;



(4)  Include delivery schedules and acceptance criteria for each deliverable data item; and



(5)  Specifically identify the place of delivery for each deliverable item of technical data.

227.7103-3  Early identification of technical data to be furnished to the Government with restrictions on use, reproduction or disclosure.


(a)  10 U.S.C. 2320 requires, to the maximum extent practicable, an identification prior to delivery of any technical data to be delivered to the Government with restrictions on use.


(b)  Use the provision at 252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions, in all solicitations that include the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items.  The provision requires offerors to identify any technical data for which restrictions, other than copyright, on use, release, or disclosure are asserted and to attach the identification and assertions to the offer.


(c)  Subsequent to contract award, the clause at 252.227-7013 permits a contractor, under certain conditions, to make additional assertions of use, release, or disclosure restrictions.  The prescription for the use of that clause and its alternate is at 227.7103-6(a) and (b).

[227.7103-4  Deferred delivery and deferred ordering of technical data or computer software.

   (a)  Deferred delivery.  The contracting officer shall—

      (1)  Specify in the contract which technical data or computer software is subject to deferred delivery; and 

      (2)  Notify the contractor sufficiently in advance of the desired delivery date in order to permit timely delivery of the technical data or computer software.

   (b)  Deferred ordering.  When computer software or technical data are to be procured through deferred ordering, the contracting officer shall—

      (1)  Negotiate the delivery dates with the contractor; and    

      (2)  Compensate the contractor only for—

        (i)  Converting the data into the prescribed form;

        (ii)  Reproduction costs; and 

        (iii)  Delivery costs.

227.7103-5  Contract clauses.
   (a)  Use the clause at 252.227-7026, Deferred Delivery of Technical Data or Computer Software, when it is in the Government's interests to defer the delivery of technical data or computer software.  

   (b)  Use the clause at 252.227-7027, Deferred Ordering of Technical Data or Computer Software, when a firm requirement for a particular data item(s) has not been established prior to contract award but there is a potential need for the data.  

227.7103-4  License rights [in technical data and computer software].

[227.7104-1 General.]


(a)  Grant of license.  The Government obtains rights in technical data, including a copyright license,[and computer software] under an irrevocable license granted or obtained for the Government by the contractor.  The contractor [(]or licensor[)] retains all rights in the data not granted to the Government.  For technical data that pertain to items, components, or processes, the scope of the license is generally determined by the source of funds used to develop the item, component, or process.  When the technical data do not pertain to items, components, or processes, the scope of the license is determined by the source of funds used to create the data. 



 (1)  Technical data pertaining to items, components, or processes.  Contractors or licensors may, with some exceptions (see 227.7103-5(a)(2) and (a)(4) through (9)), restrict the Government's rights to use, modify, release, reproduce, perform, display or disclose technical data pertaining to items, components, or processes developed exclusively at private expense (limited rights).  They may not restrict the Government's rights in items, components, or processes developed exclusively at Government expense (unlimited rights) without the Government's approval.  When an item, component, or process is developed with mixed funding, the Government may use, modify, release, reproduce, perform, display or disclose the data pertaining to such items, components, or processes within the Government without restriction but may release or disclose the data outside the Government only for government purposes (government purpose rights).



(2)  Technical data that do not pertain to items, components, or processes.

Technical data may be created during the performance of a contract for a conceptual design or similar effort that does not require the development, manufacture, construction, or production of items, components or processes.  The Government generally obtains unlimited rights in such data when the data were created exclusively with Government funds, government purpose rights when the data were created with mixed funding, and limited rights when the data were created exclusively at private expense.


(b)  Source of funds determination.  The determination of the source of development funds for technical data pertaining to items, components, or processes should be made at any practical sub-item or sub-component level or for any segregable portion of a process.  Contractors may assert limited rights in a segregable sub-item, sub-component, or portion of a process which otherwise qualifies for limited rights under the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items.


[(b)  Doctrine of segregability.   Determinations of the rights in technical data and computer software may be made at the lowest practicable segregable portion of the data or software. See PGI 227.7104-1(b) for examples on making this determination on the segregable portion.

(c)  Activities covered.  



(1)  Noncommercial licenses.  The license granted for noncommercial technical data and noncommercial computer software under the clauses covers the following activities:




(i)  Access; 




(ii)  Use; 




(iii)  Reproduction;




(iv)  Modification; 




(v)  Release;




(vi)  Performance; 




(vii)  Display; and 




(viii)  Disclosure.



(2)  Commercial licenses.  Due to the wide variety of terms and conditions used in commercial license agreements, some of the licenses customarily offered to the public might not expressly address all of the individual activities listed in paragraph (c)(1) of this subsection.  Contracting officers must ensure that the license rights covering commercial technical data or commercial computer software satisfy the Governments minimum needs – including the need to engage in any or all of the activities listed in paragraph (c)(1) of this subsection.  


(d)  Scope of the license.


(1)  Except as specified in paragraph (c)(2) of this subsection, the Government's license rights cover all forms of intellectual property interest that, absent the license, would restrict the ability of the Government to engage in any of the activities listed in paragraph (c) of this subsection.  The most common examples are copyright and trade secret.  



(2)  The license does not cover—




(i)  Rights in inventions (see FAR subpart 27.3 and DFARS subpart 227.3); and




(ii)  Rights in trademarks, service marks, collective marks, certification marks, or any other mark. 


(e)  Additional information.  For additional information on the nature of the Government's license, see PGI 227.7104-1(e).

227.7104-2  Rights in technical data and computer software of third parties (including subcontractors).


(a)  Third parties.



(1)  Under the standard data rights clauses (e.g., 252.227-7013, -7014, -7015), a contractor must grant or obtain for the Government the same license rights in a third party’s technical data and computer software delivered under the contract that the contractor must grant the Government under the clauses.  



(2)  When non-standard license rights in technical data or computer software are negotiated, also negotiate the extent of a third party’s intellectual property license commensurate with those non-standard license rights negotiations.  An intellectual property license with a third party must provide the Government with at least the minimum rights required by the applicable rights-allocation clause.



(3)  Only grant approval to use a third party’s intellectual property (excluding patents) in which the Government will not receive a license when the Government's requirements cannot be satisfied without the third party material or when the use of the third party material will result in cost savings to the Government which outweigh the lack of a license.


(b)  Subcontractors.



(1)  Subcontractors or suppliers at any tier cannot be required to relinquish any rights in technical data to a contractor, a higher tier subcontractor, or to the Government, as a condition for award of any contract, subcontract, purchase order, or similar instrument except for the rights obtained by the Government under the standard rights clause contained in the contractor's contract with the Government.



(2)  The Government may transact directly with a subcontractor on matters relating to the validation of its asserted restrictions on the Government's rights to use or disclose technical data.  The clause at 252.227-7037 obtains a contractor's agreement that the direct transaction of validation or challenge matters with subcontractors at any tier does not establish or imply privity of contract for matters not covered by the clause.  When a subcontractor or supplier exercises its right to transact validation matters directly with the Government, contracting officers shall deal directly with such persons, as provided at 227.7106-5.]

227.7103-5  Government rights.

[227.7104-3  Rights in noncommercial technical data and noncommercial computer software].

  [(a)]  The standard[Government’s] license rights that a licensor grants to the Government are unlimited rights, government purpose rights, or limited rights.  Those rights are defined in[in noncommercial technical data and noncommercial computer software are governed by] the clause at 252.227-7013, Rights in Technical Data [and Computer Software]—Noncommercial Items.  

  [(b)  For noncommercial technical data and noncommercial computer software, the scope of the license is generally determined by the source of funds used to develop the item, process, or software.

(1)   Technical data pertaining to items or processes.  Contractors or licensors may, with some exceptions (see paragraphs (b)(1)(iii) through (xi) of the clause at 252.227-7013), restrict the Government's rights to use, modify, release, reproduce, perform, display, or disclose technical data pertaining to items or processes developed exclusively at private expense (limited rights).  They may not restrict the Government's rights in items or processes developed exclusively at Government expense (unlimited rights) without the Government's approval.  When an item, component, or process is developed with mixed funding, the Government may use, modify, release, reproduce, perform, display, or disclose the data pertaining to such items or processes within the Government without restriction, but may release or disclose the data outside the Government only for government purposes (government purpose rights).

(2)   Technical data that do not pertain to items or processes.  Technical data may be created during the performance of a contract for a conceptual design or similar effort that does not require the development, manufacture, construction, or production of items or processes.  The Government generally obtains unlimited rights in such data when the data were created exclusively with Government funds, government purpose rights when the data were created with mixed funding, and limited rights when the data were created exclusively at private expense.

  (c)]  In unusual situations, the standard rights may not satisfy the Government's needs or the Government may be willing to accept lesser rights in data in return for other consideration.  In those cases, a special license may be negotiated.  However, the licensor is not obligated to provide the Government greater rights and the contracting officer is not required to accept lesser rights than the rights provided in the standard grant of license.  The situations under which a particular grant of license applies are enumerated in paragraphs (a) through (d)[(c)(1) through (c)(4)] of this subsection.  [For additional information on the Government’s rights in noncommercial technical data and noncommercial computer software, see PGI 227.7104-3.]

(a[1])  Unlimited rights.  The Government obtains unlimited rights in technical data [or computer software] that are—[developed exclusively with Government funds, or that qualify under certain criteria for which the source of development funding is irrelevant.  See paragraph (b)(1) of the clause at 252.227-7013.]



(1)  Data pertaining to an item, component, or process which has been or will be developed exclusively with Government funds;



(2)  Studies, analyses, test data, or similar data produced in the performance of a contract when the study, analysis, test, or similar work was specified as an element of performance;



(3)  Created exclusively with Government funds in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes;



(4)  Form, fit, and function data;



(5)  Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);



(6)  Corrections or changes to technical data furnished to the contractor by the Government;



(7)  Publicly available or have been released or disclosed by the contractor or subcontractor without restrictions on further use, release or disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;



(8)  Data in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; or



(9)  Data furnished to the Government, under a Government contract or subcontract there under, with—



(i)  Government purpose license rights or limited rights and the restrictive condition(s) has/have expired; or




(ii)  Government purpose rights and the contractor's exclusive right to use such data for commercial purposes has expired.


(b[2])  Government purpose rights.



(1[i])  The Government obtains g[G]overnment purpose rights in [noncommercial] technical data—[and noncommercial computer software when the technical data or computer software, or the items or processes to which the technical data pertain, are developed with mixed funding -- except when the Government is entitled to unlimited rights regardless of the source of development funding, as provided in paragraph (c)(1) of this subsection.]




(i)  That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights as provided in paragraphs (a)(2) and (a)(4) through (9) of this subsection; or




(ii)  Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.



(2[ii])  The period during which g[G]overnment purpose rights are effective is negotiable.  The clause at 252.227-7013 provides a nominal five-year period[, but].  E[e]ither party may request a different period.  Changes to the g[G]overnment purpose rights period may be made [by mutual agreement] at any time prior to delivery of the technical data [or computer software] without consideration from either party.  Longer periods should be negotiated when a five-year period does not provide sufficient time to apply the data for commercial purposes or when necessary to recognize subcontractors' interests in the data.  



(3)  The government purpose rights period[, commences upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required the development.  Upon expiration of the Government rights period, the Government has unlimited rights in the data including the right to authorize others to use the data for commercial purposes.



(4[iii])  During the g[G]overnment purpose rights period, the Government may not use, or authorize other persons to use, technical data marked with g[G]overnment purpose rights legends for commercial purposes.  The Government shall not release or disclose data in which it has g[G]overnment purpose rights to any person, or authorize others to do so, unless—



(i[A])  Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7103-7[7107-2]; or




(ii[B])  The intended recipient is a Government contractor receiving access to the data for performance of a Government contract that contains the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.



(5)  When technical data marked with government purpose rights legends will be released or disclosed to a Government contractor performing a contract that does not include the clause at 252.227-7025, the contract may be modified, prior to release or disclosure, to include that clause in lieu of requiring the contractor to complete a use and non-disclosure agreement.



(6)  Contracting activities shall establish procedures to assure that technical data marked with government purpose rights legends are released or disclosed, including a release or disclosure through a Government solicitation, only to persons subject to the use and non-disclosure restrictions.  Public announcements in the Commerce Business Daily or other publications must provide notice of the use and non-disclosure requirements.  Class use and non-disclosure agreements (e.g., agreements covering all solicitations received by the XYZ company within a reasonable period) are authorized and may be obtained at any time prior to release or disclosure of the government purpose rights data.  Documents transmitting government purpose rights data to persons under class agreements shall identify the technical data subject to government purpose rights and the class agreement under which such data are provided.



 [(iv)  See 227.7107-1 for Government procedures for protecting data and computer software.



(v)  Upon expiration of the Government rights period, the Government has unlimited rights in the data including the right to authorize others to use the data for commercial purposes.]


(c[3])  Limited rights.  (1[i])  The Government obtains limited rights in [noncommercial] technical data— [when the technical data, or the items or processes to which the technical data pertain, is developed exclusively at private expense -- except when the Government is entitled to unlimited rights as provided in paragraphs (b)(1)(iii) through (xi) of the clause at 252.227-7013.




(i)  That pertain to items, components, or processes developed exclusively at private expense except when the Government is entitled to unlimited rights as provided in paragraphs (a)(2) and (a)(4) through (9) of this subsection; or




(ii)  Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.



(2[ii])  Data in which the Government has limited rights may not be used, released, or disclosed outside the Government without the permission of the contractor asserting the restriction except for a use, release, or disclosure that is—



(i[A])  Necessary for emergency repair and overhaul; or




(ii[B])  To a foreign government, other than detailed manufacturing or process data, when use, release, or disclosure is in the interest of the United States and is required for evaluational or informational purposes.



(3[iii])  The person asserting limited rights must be notified of the Government's intent to release, disclose, or authorize others to use such data prior to release or disclosure of the data except notification of an intended release, disclosure, or use for emergency repair or overhaul which shall be made as soon as practicable.



(4[iv])  When the person asserting limited rights permits the Government to release, disclose, or have others use the data subject to restrictions on further use, release, or disclosure, or for a release under paragraph (c)(2)(i) or (ii) [(c)(3)(ii)(A) or (B)] of this subsection, the intended recipient must complete the use and non-disclosure agreement at 227.7103-7[7107-2] prior to release or disclosure of the limited rights data.


[(4)  Restricted rights.  The Government obtains restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under a contract that was developed exclusively at private expense.]


(d[5])  Specifically n[N]egotiated license rights.



[(i)  General.
                
 
 (A)  The standard license rights granted to the Government under paragraphs (c)(1) through (4) (including the period during which the Government shall have Government purpose rights) may be modified only by mutual written agreement.]  




(1[B])  Negotiate specific licenses when the parties agree to modify the standard license rights granted to the Government or when the Government wants to obtain rights in data in which it does not have rights.  [If either party desires to negotiate specialized license rights in technical data or computer software, the other party agrees to promptly enter into good faith negotiations to determine whether there are acceptable terms for transferring such rights.  

             

  (C)  In no event may the negotiated license provide the Government lesser rights than limited rights in technical data, or restricted rights in computer software.
           

  (D)]  When negotiating to obtain, relinquish, or increase the Government's rights in technical data, consider the acquisition strategy for the item, component, or process, including logistics support and other factors which may have relevance for a particular procurement.  The Government may accept lesser rights when it has unlimited or government purpose rights in data but may not accept less than limited rights in such data.  The negotiated license rights must stipulate what rights the Government has to release or disclose the [technical] data [or computer software] to other persons or to authorize others to use the technical] data [or computer software]. 

            

  [(E)]  Identify all negotiated rights in a license agreement made part of the contract.



(2)  When the Government needs additional rights in data acquired with government purpose or limited rights, the contracting officer must negotiate with the contractor to determine whether there are acceptable terms for transferring such rights.  

       [(ii)  Technical data.
           (A)  When negotiating to obtain, relinquish, or increase the Government's rights in technical data, consider the acquisition strategy for the item, component, or process, including logistics support and other factors which may have relevance for a particular procurement.

           (B)  Generally, such negotiations should be conducted [if technical data was acquired with Government purpose or limited rights, the contracting officer should negotiate for additional rights] only when [if] there is a need to disclose the data outside the Government or if the additional rights are required for competitive reprocurement and the anticipated savings expected to be obtained through competition are estimated to exceed the acquisition cost of the additional rights.  Prior to negotiating for additional rights in limited rights data, consider alternatives such as—



(i[1])  Using performance specifications and form, fit, and function data to acquire or develop functionally equivalent items, components, or processes;




(ii[2])  Obtaining a contractor's contractual commitment to qualify additional sources and maintain adequate competition among the sources; or




(iii[3])  Reverse engineering, or providing items from Government inventories to contractors who request the items to facilitate the development of equivalent items through reverse engineering.


[(6)  Pre-existing license rights.  When the Government has previously obtained license rights in the technical data or computer software, the Government retains those same rights, unless—



(i)  The parties have agreed otherwise; or



(ii)  Any restrictions on the Government's rights have expired.]

[227.7104-4  Rights in technical data and computer software—Small Business Innovation Research (SBIR) Program.


(a)  Pursuant to 15 U.S.C. 638(j)(1)(B)(v), (2)(A), (3)(A), and the Small Business Innovation Research Program Policy Directive, small business concerns in the performance of SBIR Phase I, II, and III awards may create technical data and computer software categorized as “SBIR data.” SBIR Phase III includes activities that derive from, extend, or logically conclude efforts performed under prior SBIR awards, but are funded by sources other than the SBIR Program.  SBIR contractors retain proprietary rights to SBIR data for a limited protection period (5 years after acceptance of the last deliverable), but grant specific license rights to the Government (SBIR data rights).  This protection period is extended for any SBIR data that is appropriately referenced and protected in any subsequent SBIR award made prior to the expiration of the protection period.  SBIR data rights attach to all SBIR data even if the data would otherwise qualify for unlimited rights or government purpose rights based on development exclusively or partially with Government funds (see 10 U.S.C. 2320). For additional information on the SBIR Program, see PGI 227.7104-4.


(b)  The Contracting Officer shall not negotiate for special license rights as an element of any SBIR Phase I, Phase II, or Phase III award.  However, after award, the parties may negotiate special license rights by mutual agreement.

227.7104-5  Rights in commercial technical data and commercial computer software.


(a)  The clause at 252.227-7015, Rights in Technical Data and Computer Software—Commercial, provides the Government specific license rights in commercial technical data and commercial computer software.  The Government takes the same license rights as are customarily offered to the public, to the extent that the commercial license is consistent with Federal procurement law and meets DoD minimum needs (see 252.227-7015(b)(1)).



(1)  Notwithstanding any terms or conditions to the contrary in the commercial license agreement, the Government shall have—




(i)  Unlimited rights in certain types of technical data listed at 252.227-7015(b)(2); and 




(ii)  At least certain minimum rights (similar to limited rights in noncommercial technical data) in all technical data listed at 252.227-7015(b)(3).  



(2)  If the commercial license customarily offered to the public is inconsistent with Federal procurement law or does not otherwise meet DoD needs, the contracting officer will negotiate with the contractor as provided for at 252.227-7015(b)(1) and (b)(4).


(b)  If additional rights are needed, the contracting officer must negotiate with the contractor to obtain such rights.  The specific additional rights granted to the Government shall be enumerated in a license agreement made part of the contract.

  (c)  See PGI 227.7104-5(c) for guidance regarding determining whether a license is consistent with Federal procurement law and meets the agency’s needs, including open source software as a special type of commercial computer software, (see PGI 227.7104-5(c)).

227.7104-6  Rights in derivative technical data and computer software.

The clauses at 252.227-7013 and 252.227-70184 protect the Government's rights in technical data and computer software, or portions thereof, that the contractor subsequently uses to prepare derivative data or software or subsequently embeds or includes in other data or software.  The Government retains the rights it obtained under the development contract in the unmodified portions of the derivative data or software.

227.7104-7  Retention of rights by offerors, contractors, or third parties.

The offeror, contractor, or other third party owner or licensor retains all intellectual property rights (including ownership) in technical data and computer software except those rights granted to the Government.] 

227.7103-6[4-8]  Contract clauses.


(a) [(1)]  Use the clause at 252.227-7013, Rights in Technical Data [and Computer Software]--Noncommercial Items, in solicitations and contracts when the successful offeror(s) will be required to deliver [noncommercial] technical data [or noncommercial computer software] to the Government[, except when contracting under the Small Business Innovation Research Program (see paragraph (b) of this subsection)].  Do not use the clause when the only deliverable items are computer software or computer software documentation (see 227.72), commercial items (see 227.7102-3), existing works (see 227.7105), special works (see 227.7106), or when contracting under the Small Business Innovation Research Program (see 227.7104).  Except as provided in 227.7107-2, do not use the clause in architect-engineer and construction contracts.

        [(2)  Also use the clause at 252.227-7013 in all solicitations and contracts when the contractor will be required to deliver commercial technical data or commercial computer software (in addition to the clause at 252.227-7015), if the Government will pay any portion of the costs of development or modification of a commercial item, commercial technical data, or commercial computer software.]  


(b[3])(1)  Use the clause at 252.227-7013 with its Alternate I in research contracts when the contracting officer determines, in consultation with counsel, that public dissemination by the contractor would be—


(i)  In the interest of the Government; and



(ii)  Facilitated by the Government relinquishing its right to publish the work for sale, or to have others publish the work for sale on behalf of the Government.

([4]2)  Use the clause at 252.227-7013 with its Alternate II in contracts for the development or delivery of a vessel design or any useful article embodying a vessel design.

(c)  Use the clause at 252.227-7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends, in solicitations and contracts when it is anticipated that the Government will provide the contractor, for performance of its contract, technical data marked with another contractor's restrictive legend(s).


(d)  Use the provision at 252.227-7028, Technical Data or Computer Software Previously Delivered to the Government, in solicitations when the resulting contract will require the contractor to deliver technical data.  The provision requires offerors to identify any technical data specified in the solicitation as deliverable data items that are the same or substantially the same as data items the offeror has delivered or is obligated to deliver, either as a contractor or subcontractor, under any other federal agency contract.  


(e)  Use the following clauses in solicitations and contracts that include the clause at 252.227-7013:



(1)  252.227-7016, Rights in Bid or Proposal Information;



(2)  252.227-7030, Technical Data--Withholding of Payment; and



(3)  252.227-7037, Validation of Restrictive Markings on Technical Data (paragraph (e) of the clause contains information that must be included in a challenge).

  [(b)(1)  Use the clause at 252.227-7014, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program, when SBIR data will be generated during performance of Phase I, II, or III awards or activities under the SBIR program (227.7104-4). 

(2)  Use the clause at 252.227-7014 with its Alternate I in research contracts when the contracting officer determines that public dissemination of SBIR data by the contractor would be—



(i)  In the interest of the Government; and




(ii)  Facilitated by the Government relinquishing its right to publish the work for sale, or to have others publish the work for sale on behalf of the Government.
  (c)(1)  Use the clause at 252.227-7015, Technical Data and Computer Software—Commercial, in all solicitations and contracts when the contractor will be required to deliver commercial technical data or commercial computer software.


(2)  Use the clause at 252.227-7015 with its Alternate I in contracts for the development or delivery of a vessel design or any useful article embodying a vessel design.

  (d)  Doctrine of segregability and applicability to subcontractors.   To the maximum extent practicable, when the prescriptions at paragraphs (a) through (c) of this subsection require the use of more than one clause, the contract will specify which deliverables are governed by each clause.  In addition, the clauses prescribed at paragraphs (a) through (c) of this subsection require the contractor to use the appropriate clause(s) in subcontracts, and to notify the Government if a clause is used that is not already included in the prime contract.  For additional guidance on using the doctrine of segregability to manage the application of multiple rights-determinative clauses under a single contract, see PGI 227.7104-8(d). 

227.7103-7  Use and non-disclosure agreement.


(a)  Except as provided in paragraph (b) of this subsection, technical data or computer software delivered to the Government with restrictions on use, modification, reproduction, release, performance, display, or disclosure may not be provided to third parties unless the intended recipient completes and signs the use and non-disclosure agreement at paragraph (c) of this subsection prior to release, or disclosure of the data.



(1)  The specific conditions under which an intended recipient will be authorized to use, modify, reproduce, release, perform, display, or disclose technical data subject to limited rights or computer software subject to restricted rights must be stipulated in an attachment to the use and non-disclosure agreement.



(2)  For an intended release, disclosure, or authorized use of technical data or computer software subject to special license rights, modify paragraph (1)(d) of the use and non-disclosure agreement to enter the conditions, consistent with the license requirements, governing the recipient's obligations regarding use, modification, reproduction, release, performance, display or disclosure of the data or software.


(b)  The requirement for use and non-disclosure agreements does not apply to Government contractors which require access to a third party's data or software for the performance of a Government contract that contains the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.


(c)  The prescribed use and non-disclosure agreement is:

	Use and Non-Disclosure Agreement

	

	The undersigned, __________(Insert Name)__________, an authorized representative of the __________(Insert Company Name)__________, (which is hereinafter referred to as the “Recipient”) requests the Government to provide the Recipient with technical data or computer software (hereinafter referred to as “Data”) in which the Government's use, modification, reproduction, release, performance, display or disclosure rights are restricted.  Those Data are identified in an attachment to this Agreement.  In consideration for receiving such Data, the Recipient agrees to use the Data strictly in accordance with this Agreement:

	

	
(1)  The Recipient shall—

	

	

(a)  Use, modify, reproduce, release, perform, display, or disclose Data marked with government purpose rights or SBIR data rights legends only for government purposes and shall not do so for any commercial purpose.  The Recipient shall not release, perform, display, or disclose these Data, without the express written permission of the contractor whose name appears in the restrictive legend (the “Contractor”), to any person other than its subcontractors or suppliers, or prospective subcontractors or suppliers, who require these Data to submit offers for, or perform, contracts with the Recipient.  The Recipient shall require its subcontractors or suppliers, or prospective subcontractors or suppliers, to sign a use and non-disclosure agreement prior to disclosing or releasing these Data to such persons.  Such agreement must be consistent with the terms of this agreement.

	

	

(b)  Use, modify, reproduce, release, perform, display, or disclose technical data marked with limited rights legends only as specified in the attachment to this Agreement.  Release, performance, display, or disclosure to other persons is not authorized unless specified in the attachment to this Agreement or expressly permitted in writing by the Contractor.  The Recipient shall promptly notify the Contractor of the execution of this Agreement and identify the Contractor's Data that has been or will be provided to the Recipient, the date and place the Data were or will be received, and the name and address of the Government office that has provided or will provide the Data.

	

	

(c)  Use computer software marked with restricted rights legends only in performance of Contract Number __________(insert contract number(s))__________.  The recipient shall not, for example, enhance, decompile, disassemble, or reverse engineer the software; time share, or use a computer program with more than one computer at a time.  The recipient may not release, perform, display, or disclose such software to others unless expressly permitted in writing by the licensor whose name appears in the restrictive legend.  The Recipient shall promptly notify the software licensor of the execution of this Agreement and identify the software that has been or will be provided to the Recipient, the date and place the software were or will be received, and the name and address of the Government office that has provided or will provide the software.

	

(d)  Use, modify, reproduce, release, perform, display, or disclose Data marked with special license rights legends (To be completed by the contracting officer.  See 227.7103-7(a)(2).  Omit if none of the Data requested is marked with special license rights legends).

	

	
(2)  The Recipient agrees to adopt or establish operating procedures and physical security measures designed to protect these Data from inadvertent release or disclosure to unauthorized third parties.

	

	
(3)  The Recipient agrees to accept these Data “as is” without any Government representation as to suitability for intended use or warranty whatsoever.  This disclaimer does not affect any obligation the Government may have regarding Data specified in a contract for the performance of that contract.

	

	
(4)  The Recipient may enter into any agreement directly with the Contractor with respect to the use, modification, reproduction, release, performance, display, or disclosure of these Data.

	

	
(5)  The Recipient agrees to indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses arising out of, or in any way related to, the misuse or unauthorized modification, reproduction, release, performance, display, or disclosure of Data received from the Government with restrictive legends by the Recipient or any person to whom the Recipient has released or disclosed the Data.

	

	
(6)  The Recipient is executing this Agreement for the benefit of the Contractor.  The Contractor is a third party beneficiary of this Agreement who, in addition to any other rights it may have, is intended to have the rights of direct action against the Recipient or any other person to whom the Recipient has released or disclosed the Data, to seek damages from any breach of this Agreement or to otherwise enforce this Agreement.

	

	
(7)  The Recipient agrees to destroy these Data, and all copies of the Data in its possession, no later than 30 days after the date shown in paragraph (8) of this Agreement, to have all persons to whom it released the Data do so by that date, and to notify the Contractor that the Data have been destroyed.

	

	
(8)  This Agreement shall be effective for the period commencing with the Recipient's execution of this Agreement and ending upon _________(Insert Date)_________.  The obligations imposed by this Agreement shall survive the expiration or termination of the Agreement.

	


	Recipient's Business Name
	_________________________________

	
	

	By____________________________ 


Authorized Representative
	_________________________________

Date

	
	

	Representative’s Typed Name
	_________________________________

	and Title
	_________________________________

	
	

	(End of use and non-disclosure agreement)


227.7103-8  Deferred delivery and deferred ordering of technical data.


(a)  Deferred delivery.  Use the clause at 252.227-7026, Deferred Delivery of Technical Data or Computer Software, when it is in the Government's interests to defer the delivery of technical data.  The clause permits the contracting officer to require the delivery of technical data identified as “deferred delivery” data at any time until two years after acceptance by the Government of all items (other than technical data or computer software) under the contract or contract termination, whichever is later.  The obligation of subcontractors or suppliers to deliver such technical data expires two years after the date the prime contractor accepts the last item from the subcontractor or supplier for use in the performance of the contract.  The contract must specify which technical data is subject to deferred delivery.  The contracting officer shall notify the contractor sufficiently in advance of the desired delivery date for such data to permit timely delivery.


(b)  Deferred ordering.  Use the clause at 252.227-7027, Deferred Ordering of Technical Data or Computer Software, when a firm requirement for a particular data item(s) has not been established prior to contract award but there is a potential need for the data.  Under this clause, the contracting officer may order any data that has been generated in the performance of the contract or any subcontract thereunder at any time until three years after acceptance of all items (other than technical data or computer software) under the contract or contract termination, whichever is later.  The obligation of subcontractors to deliver such data expires three years after the date the contractor accepts the last item under the subcontract.  When the data are ordered, the delivery dates shall be negotiated and the contractor compensated only for converting the data into the prescribed form, reproduction costs, and delivery costs.

227.7103-9  Copyright.


(a)  Copyright license.



(1)  The clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, requires a contractor to grant or obtain for the Government license rights which permit the Government to reproduce data, distribute copies of the data, publicly perform or display the data or, through the right to modify data, prepare derivative works.  The extent to which the Government, and others acting on its behalf, may exercise these rights varies for each of the standard data rights licenses obtained under the clause.  When non-standard license rights in technical data will be negotiated, negotiate the extent of the copyright license concurrent with negotiations for the data rights license.  Do not negotiate a copyright license that provides less rights than the standard limited rights license in technical data.



(2)  The clause at 252.227-7013 does not permit a contractor to incorporate a third party's copyrighted data into a deliverable data item unless the contractor has obtained an appropriate license for the Government and, when applicable, others acting on the Government's behalf, or has obtained the contracting officer's written approval to do so.  Grant approval to use third party copyrighted data in which the Government will not receive a copyright license only when the Government's requirements cannot be satisfied without the third party material or when the use of the third party material will result in cost savings to the Government which outweigh the lack of a copyright license.


(b)  Copyright considerations--acquisition of existing and special works.  See 227.7105 or 227.7106 for copyright considerations when acquiring existing or special works.

227.7103-10  Contractor identification and marking of technical data to be furnished with restrictive markings.


(a)  Identification requirements.



(1)  The solicitation provision at 252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions, requires offerors to identify to the contracting officer, prior to contract award, any technical data that the offeror asserts should be provided to the Government with restrictions on use, modification, reproduction, release or disclosure.  This requirement does not apply to restrictions based solely on copyright.  The notification and identification must be submitted as an attachment to the offer.  If an offeror fails to submit the attachment or fails to complete the attachment in accordance with the requirements of the solicitation provision, such failure shall constitute a minor informality.  Provide offerors an opportunity to remedy a minor informality in accordance with the procedures at FAR 14.405 or 15.607.  An offeror's failure to correct the informality within the time prescribed by the contracting officer shall render the offer ineligible for award.



(2)  The procedures for correcting minor informalities shall not be used to obtain information regarding asserted restrictions or an offeror's suggested asserted rights category.  Questions regarding the justification for an asserted restriction or asserted rights category must be pursued in accordance with the procedures at 227.7103-13.



(3)  The restrictions asserted by a successful offeror shall be attached to its contract unless, in accordance with the procedures at 227.7103-13, the parties have agreed that an asserted restriction is not justified.  The contract attachment shall provide the same information regarding identification of the technical data, the asserted rights category, the basis for the assertion, and the name of the person asserting the restrictions as required by paragraph (d) of the solicitation provision at 252.227-7017.  Subsequent to contract award, the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, permits the contractor to make additional assertions under certain conditions.  The additional assertions must be made in accordance with the procedures and in the format prescribed by that clause.



(4)  Neither the pre- or post-award assertions made by the contractor, nor the fact that certain assertions are identified in the attachment to the contract, determine the respective rights of the parties.  As provided at 227.7103-13, the Government has the right to review, verify, challenge and validate restrictive markings.



(5)  Information provided by offerors in response to the solicitation provision may be used in the source selection process to evaluate the impact on evaluation factors that may be created by restrictions on the Government's ability to use or disclose technical data.  However, offerors shall not be prohibited from offering products for which the offeror is entitled to provide the Government limited rights in the technical data pertaining to such products and offerors shall not be required, either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish any greater rights in technical data when the offeror is entitled to provide the technical data with limited rights.


(b)  Contractor marking requirements.  The clause at 252.227-7013, Rights in Technical Data--Noncommercial Items—


(1)  Requires a contractor that desires to restrict the Government's rights in technical data to place restrictive markings on the data, provides instructions for the placement of the restrictive markings, and authorizes the use of certain restrictive markings; and



(2)  Requires a contractor to deliver, furnish, or otherwise provide to the Government any technical data in which the Government has previously obtained rights with the Government's pre-existing rights in that data unless the parties have agreed otherwise or restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired.  When restrictions are still applicable, the contractor is permitted to mark the data with the appropriate restrictive legend for which the data qualified.


(c)  Unmarked technical data.



(1)  Technical data delivered or otherwise provided under a contract without restrictive markings shall be presumed to have been delivered with unlimited rights and may be released or disclosed without restriction.  To the extent practicable, if a contractor has requested permission (see paragraph (c)(2) of this subsection) to correct an inadvertent omission of markings, do not release or disclose the technical data pending evaluation of the request.



(2)  A contractor may request permission to have appropriate legends placed on unmarked technical data at its expense.  The request must be received by the contracting officer within six months following the furnishing or delivery of such data, or any extension of that time approved by the contracting officer.  The person making the request must:




(i)  Identify the technical data that should have been marked; 




(ii)  Demonstrate that the omission of the marking was inadvertent, the proposed marking is justified and conforms with the requirements for the marking of technical data contained in the clause at 252.227-7013; and




(iii)  Acknowledge, in writing, that the Government has no liability with respect to any disclosure, reproduction, or use of the technical data made prior to the addition of the marking or resulting from the omission of the marking.



(3)  Contracting officers should grant permission to mark only if the technical data were not distributed outside the Government or were distributed outside the Government with restrictions on further use or disclosure.

227.7103-11  Contractor procedures and records.


(a)  The clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, requires a contractor, and its subcontractors or suppliers that will deliver technical data with other than unlimited rights, to establish and follow written procedures to assure that restrictive markings are used only when authorized and to maintain records to justify the validity of asserted restrictions on delivered data.


(b)  The clause at 252.227-7037, Validation of Restrictive Markings on Technical Data requires contractors and their subcontractors at any tier to maintain records sufficient to justify the validity of restrictive markings on technical data delivered or to be delivered under a Government contract.

227.7103-12  Government right to establish conformity of markings.


(a)  Nonconforming markings.



(1)  Authorized markings are identified in the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items.  All other markings are nonconforming markings.  An authorized marking that is not in the form, or differs in substance, from the marking requirements in the clause at 252.227-7013 is also a nonconforming marking.



(2)  The correction of nonconforming markings on technical data is not subject to 252.227-7037, Validation of Restrictive Markings on Technical Data.  To the extent practicable, the contracting officer should return technical data bearing nonconforming markings to the person who has placed the nonconforming markings on such data to provide that person an opportunity to correct or strike the nonconforming marking at that person's expense.  If that person fails to correct the nonconformity and return the corrected data within 60 days following the person's receipt of the data, the contracting officer may correct or strike the nonconformity at that person's expense.  When it is impracticable to return technical data for correction, contracting officers may unilaterally correct any nonconforming markings at Government expense.  Prior to correction, the data may be used in accordance with the proper restrictive marking.


(b)  Unjustified markings.



(1)  An unjustified marking is an authorized marking that does not depict accurately restrictions applicable to the Government's use, modification, reproduction, release, performance, display, or disclosure of the marked technical data.  For example, a limited rights legend placed on technical data pertaining to items, components, or processes that were developed under a Government contract either exclusively at Government expense or with mixed funding (situations under which the Government obtains unlimited or government purpose rights) is an unjustified marking.



(2)  Contracting officers have the right to review and challenge the validity of unjustified markings.  However, at any time during performance of a contract and notwithstanding existence of a challenge, the contracting officer and the person who has asserted a restrictive marking may agree that the restrictive marking is not justified.  Upon such agreement, the contracting officer may, at his or her election, either—



(i)  Strike or correct the unjustified marking at that person's expense; or




(ii)  Return the technical data to the person asserting the restriction for correction at that person's expense.  If the data are returned and that person fails to correct or strike the unjustified restriction and return the corrected data to the contracting officer within 60 days following receipt of the data, the unjustified marking shall be corrected or stricken at that person's expense.

227.7103-13  Government right to review, verify, challenge and validate asserted restrictions.

(a)  General.  An offeror's assertion(s) of restrictions on the Government's rights to use, modify, reproduce, release, or disclose technical data do not, by themselves, determine the extent of the Government's rights in the technical data.  Under 10 U.S.C. 2321, the Government has the right to challenge asserted restrictions when there are reasonable grounds to question the validity of the assertion and continued adherence to the assertion would make it impractical to later procure competitively the item to which the data pertain.


(b)  Pre-award considerations.  The challenge procedures required by 10 U.S.C. 2321 could significantly delay awards under competitive procurements.  Therefore, avoid challenging asserted restrictions prior to a competitive contract award unless resolution of the assertion is essential for successful completion of the procurement.


(c)  Challenge and validation.  Contracting officers must have reasonable grounds to challenge the current validity of an asserted restriction.  Before issuing a challenge to an asserted restriction, carefully consider all available information pertaining to the assertion.  All challenges must be made in accordance with the provisions of the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data.



(1)  Challenge period.  Asserted restrictions should be reviewed before acceptance of technical data deliverable under the contract.  Assertions must be challenged within three years after final payment under the contract or three years after delivery of the data, whichever is later.  However, restrictive markings may be challenged at any time if the technical data—



(i)  Are publicly available without restrictions;




(ii)  Have been provided to the United States without restriction; or




(iii)  Have been otherwise made available without restriction other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party.



(2)  Pre-challenge requests for information.




(i)  After consideration of the situations described in paragraph (c)(3) of this subsection, contracting officers may request the person asserting a restriction to furnish a written explanation of the facts and supporting documentation for the assertion in sufficient detail to enable the contracting officer to ascertain the basis of the restrictive markings.  Additional supporting documentation may be requested when the explanation provided by the person making the assertion does not, in the contracting officer's opinion, establish the validity of the assertion.




(ii)  If the person asserting the restriction fails to respond to the contracting officer's request for information or additional supporting documentation, or if the information submitted or any other available information pertaining to the validity of a restrictive marking does not justify the asserted restriction, a challenge should be considered.



(3)  Transacting matters directly with subcontractors.  The clause at 252.227-7037 obtains the contractor's agreement that the Government may transact matters under the clause directly with a subcontractor, at any tier, without creating or implying privity of contract.  Contracting officers should permit a subcontractor or supplier to transact challenge and validation matters directly with the Government when—



(i)  A subcontractor's or supplier's business interests in its technical data would be compromised if the data were disclosed to a higher tier contractor; 




(ii)  There is reason to believe that the contractor will not respond in a timely manner to a challenge and an untimely response would jeopardize a subcontractor's or supplier's right to assert restrictions; or




(iii)  Requested to do so by a subcontractor or supplier.



(4)  Challenge notice.  Do not issue a challenge notice unless there are reasonable grounds to question the validity of an assertion.  Assertions may be challenged whether or not supporting documentation was requested from the person asserting the restriction.  Challenge notices must be in writing and issued to the contractor or, after consideration of the situations described in paragraph (c)(3) of this subsection, the person asserting the restriction.  The challenge notice must include the information in paragraph (e) of the clause at 252.227-7037.



(5)  Extension of response time.  The contracting officer, at his or her discretion, may extend the time for response contained in a challenge notice, as appropriate, if the contractor submits a timely written request showing the need for additional time to prepare a response.



(6)  Contracting officer's final decision.  Contracting officers must issue a final decision for each challenged assertion, whether or not the assertion has been justified.




(i)  A contracting officer's final decision that an assertion is not justified must be issued as soon as practicable following the failure of the person asserting the restriction to respond to the contracting officer's challenge within 60 days, or any extension to that time granted by the contracting officer.




(ii)  A contracting officer who, following a challenge and response by the person asserting the restriction, determines that an asserted restriction is justified, shall issue a final decision sustaining the validity of the asserted restriction.  If the asserted restriction was made subsequent to submission of the contractor's offer, add the asserted restriction to the contract attachment. 




(iii)  A contracting officer who determines that the validity of an asserted restriction has not been justified shall issue a contracting officer's final decision within the time frames prescribed in 252.227-7037.  As provided in paragraph (g) of that clause, the Government is obligated to continue to respect the asserted restrictions through final disposition of any appeal unless the agency head notifies the person asserting the restriction that urgent or compelling circumstances do not permit the Government to continue to respect the asserted restriction.



(7)  Multiple challenges to an asserted restriction.  When more than one contracting officer challenges an asserted restriction, the contracting officer who made the earliest challenge is responsible for coordinating the Government challenges.  That contracting officer shall consult with all other contracting officers making challenges, verify that all challenges apply to the same asserted restriction and, after consulting with the contractor, subcontractor, or supplier asserting the restriction, issue a schedule that provides that person a reasonable opportunity to respond to each challenge.



(8)  Validation.  Only a contracting officer's final decision, or actions of an agency board of contract appeals or a court of competent jurisdiction, that sustain the validity of an asserted restriction constitute validation of the asserted restriction.

227.7103-14  Conformity, acceptance, and warranty of technical data.


(a)  Statutory requirements.  10 U.S.C. 2320—



(1)  Provides for the establishment of remedies applicable to technical data found to be incomplete, inadequate, or not to satisfy the requirements of the contract concerning such data; and



(2)  Authorizes agency heads to withhold payments (or exercise such other remedies an agency head considers appropriate) during any period if the contractor does not meet the requirements of the contract pertaining to the delivery of technical data.


(b)  Conformity and acceptance.



(1)  Solicitations and contracts requiring the delivery of technical data shall specify the requirements the data must satisfy to be acceptable.  Contracting officers, or their authorized representatives, are responsible for determining whether technical data tendered for acceptance conform to the contractual requirements.



(2)  The clause at 252.227-7030, Technical Data--Withholding of Payment, provides for withholding up to 10 percent of the contract price pending correction or replacement of the nonconforming technical data or negotiation of an equitable reduction in contract price.  The amount subject to withholding may be expressed as a fixed dollar amount or as a percentage of the contract price.  In either case, the amount shall be determined giving consideration to the relative value and importance of the data.  For example—



(i)  When the sole purpose of a contract is to produce the data, the relative value of that data may be considerably higher than the value of data produced under a contract where the production of the data is a secondary objective; or




(ii)  When the Government will maintain or repair items, repair and maintenance data may have a considerably higher relative value than data that merely describe the item or provide performance characteristics.



(3)  Do not accept technical data that do not conform to the contractual requirements in all respects.  Except for nonconforming restrictive markings (see paragraph (b)(4) of this subsection), correction or replacement of nonconforming data, or an equitable reduction in contract price when correction or replacement of the nonconforming data is not practicable or is not in the Government's interests, shall be accomplished in accordance with—



(i)  The provisions of a contract clause providing for inspection and acceptance of deliverables and remedies for nonconforming deliverables; or




(ii)  The procedures at FAR 46.407(c) through (g), if the contract does not contain an inspection clause providing remedies for nonconforming deliverables.



(4)  Follow the procedures at 227.7103-12(a)(2) if nonconforming markings are the sole reason technical data fail to conform to contractual requirements.  The clause at 252.227-7030 may be used to withhold an amount from payment, consistent with the terms of the clause, pending correction of the nonconforming markings.


(c)  Warranty.



(1)  The intended use of the technical data and the cost, if any, to obtain the warranty should be considered before deciding to obtain a data warranty (see FAR 46.703).  The fact that a particular item, component, or process is or is not warranted is not a consideration in determining whether or not to obtain a warranty for the technical data that pertain to the item, component, or process.  For example, a data warranty should be considered if the Government intends to repair or maintain an item and defective repair or maintenance data would impair the Government's effective use of the item or result in increased costs to the Government.



(2)  As prescribed in 246.710, use the clause at 252.246-7001, Warranty of Data, and its alternates, or a substantially similar clause when the Government needs a specific warranty of technical data.

227.7103-15  Subcontractor rights in technical data.


(a)  10 U.S.C. 2320 provides subcontractors at all tiers the same protection for their rights in data as is provided to prime contractors.  The clauses at 252.227-7013, Rights in Technical Data--Noncommercial Items, and 252.227-7037, Validation of Restrictive Markings on Technical Data, implement the statutory requirements.


(b)  10 U.S.C. 2321 permits a subcontractor to transact directly with the Government matters relating to the validation of its asserted restrictions on the Government's rights to use or disclose technical data.  The clause at 252.227-7037 obtains a contractor's agreement that the direct transaction of validation or challenge matters with subcontractors at any tier does not establish or imply privity of contract.  When a subcontractor or supplier exercises its right to transact validation matters directly with the Government, contracting officers shall deal directly with such persons, as provided at 227.7103-13(c)(3).


(c)  Require prime contractors whose contracts include the following clauses to include those clauses, without modification except for appropriate identification of the parties, in contracts with subcontractors or suppliers, at all tiers, who will be furnishing technical data for non-commercial items in response to a Government requirement:



(1)  252.227-7013, Rights in Technical Data--Noncommercial Items;



(2)  252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends;



(3)  252.227-7028, Technical Data or Computer Software Previously Delivered to the Government; and



(4)  252.227-7037, Validation of Restrictive Markings on Technical Data.


(d)  Do not require contractors to have their subcontractors or suppliers at any tier relinquish rights in technical data to the contractor, a higher tier subcontractor, or to the Government, as a condition for award of any contract, subcontract, purchase order, or similar instrument except for the rights obtained by the Government under the Rights in Technical Data--Noncommercial Items clause contained in the contractor's contract with the Government.

227.7103-16  Providing technical data to foreign governments, foreign contractors, or international organizations.

Technical data may be released or disclosed to foreign governments, foreign contractors, or international organizations only if release or disclosure is otherwise permitted both by Federal export controls and other national security laws or regulations.  Subject to such laws and regulations, the Department of Defense—

(a)  May release or disclose technical data in which it has obtained unlimited rights to such foreign entities or authorize the use of such data by those entities; and


(b)  Shall not release or disclose technical data for which restrictions on use, release, or disclosure have been asserted to foreign entities, or authorize the use of technical data by those entities, unless the intended recipient is subject to the same provisions as included in the use and non-disclosure agreement at 227.7103-7 and the requirements of the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, governing use, modification, reproduction, release, performance, display, or disclosure of such data have been satisfied.

227.7103-17  Overseas contracts with foreign sources.


(a)  The clause at 252.227-7032, Rights in Technical Data and Computer Software (Foreign), may be used in contracts with foreign contractors to be performed overseas, except Canadian purchases (see paragraph (c) of this subsection), in lieu of the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, when the Government requires the unrestricted right to use, modify, reproduce, perform, display, release or disclose all technical data to be delivered under the contract.  Do not use the clause in contracts for existing or special works.


(b)  When the Government does not require unlimited rights, the clause at 252.227-7032 may be modified to accommodate the needs of a specific overseas procurement situation.  The Government should obtain rights in the technical data that are not less than the rights the Government would have obtained under the data rights clause(s) prescribed in this part for a comparable procurement performed within the United States or its outlying areas.


(c)  Contracts for Canadian purchases shall include the appropriate data rights clause prescribed in this part for a comparable procurement performed within the United States or its outlying areas.

227.7104  Contracts under the Small Business Innovation Research (SBIR) Program.


(a)  Use the clause at 252.227-7018, Rights in Noncommercial Technical Data and Computer Software--Small Business Innovation Research (SBIR) Program, when technical data or computer software will be generated during performance of contracts under the SBIR program.


(b)  Under the clause at 252.227-7018, the Government obtains a royalty-free license to use technical data marked with an SBIR data rights legend only for government purposes during the period commencing with contract award and ending five years after completion of the project under which the data were generated.  Upon expiration of the five-year restrictive license, the Government has unlimited rights in the SBIR data.  During the license period, the Government may not release or disclose SBIR data to any person other than its support services contractors except—


(1)  For evaluational purposes;



(2)  As expressly permitted by the contractor; or



(3)  A use, release, or disclosure that is necessary for emergency repair or overhaul of items operated by the Government.


(c)  Do not make any release or disclosure permitted by paragraph (b) of this section unless, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7103-7.


(d)  Use the clause at 252.227-7018 with its Alternate I in research contracts when the contracting officer determines, in consultation with counsel, that public dissemination by the contractor would be—


(1)  In the interest of the Government; and



(2)  Facilitated by the Government relinquishing its right to publish the work for sale, or to have others publish the work for sale on behalf of the Government.


(e)  Use the following provision and clauses in SBIR solicitations and contracts that include the clause at 252.227-7018:



(1)  252.227-7016, Rights in Bid or Proposal Information;



(2)  252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions;



(3)  252.227-7019, Validation of Asserted Restrictions--Computer Software;



(4)  252.227-7030, Technical Data--Withholding of Payment; and



(5)  252.227-7037, Validation of Restrictive Markings on Technical Data (paragraph (e) of the clause contains information that must be included in a challenge).


(f)  Use the following clauses and provision in SBIR solicitations and contracts in accordance with the guidance at 227.7103-6(c) and (d):



(1)  252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends; and



(2)  252.227-7028, Technical Data or Computer Software Previously Delivered to the Government.

[227.7105  Contractor assertion of restrictions on technical data and computer software—early identification and marking requirements.
227.7105-1  Early identification.


(a)  The solicitation provision at 252.227-7017, Pre-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software, requires offerors to identify to the contracting officer, prior to contract award, all technical data and computer software that the offeror asserts should be provided to the Government with restrictions on use, modification, reproduction, release, or disclosure.  The notification and identification must be submitted as an attachment to the offer.  


(1)  The Contracting Officer shall specify that pre-award identification is intended to require the identification of situations in which an offeror or contractor anticipates using a commercial or non-developmental technology (or any technology for which restrictions are likely to be asserted), but the specific subcontractor, supplier, or the specific asserted restrictions, have not yet been identified.  For example, to ensure that the latest and best technology is used for a particular application, the offeror may propose delaying the selection of the particular technology or source for that technology, until shortly before the technology is required to be integrated into the systems or deliverables – often referred to as "just in time" technology insertion.  In this case, the offeror's pre-award list shall identify the technical data or computer software that it anticipates delivering with restrictions, and provide as much information as possible about the nature of the anticipated restrictions, the basis for the asserted restrictions, and the potential source(s) of the technology (e.g., commercial technologies, or noncommercial technologies developed exclusively or partially at private expense).  
 
 
(2)  The pre-identification list of assertions must be consistent with the offeror's proposal regarding the use of commercial or nondevelopmental technologies and the need to develop new technologies, as reflected in the remainder of the technical and cost portions of the proposal.  Even such a rudimentary identification will place the contracting officer on notice that rights may be restricted in the technical data or computer software, thereby permitting the Government to more accurately evaluate the offer.  
 

 (3)  After contract award, the contractor is required to provide the more specific information (e.g., the asserted restrictions, basis for assertion, and entity asserting restrictions) as soon as the information is available, pursuant to 252.227-7018, Post-Award Identification and Assertion of License Restrictions–Technical Data and Computer Software.


(b)  If an offeror fails to submit the attachment or fails to complete the attachment in accordance with the requirements of the solicitation provision, such failure shall constitute a minor informality.  The contracting officer shall provide an offeror an opportunity to remedy a minor informality in accordance with the procedures at FAR 14.405 or 15.307.  An offeror's failure to correct the informality within the time prescribed by the contracting officer shall render the offer ineligible for award.  


(c)  The procedures for correcting minor informalities shall not be used to obtain information regarding asserted restrictions or an offeror's suggested asserted rights category.  Questions regarding the justification for an asserted restriction or asserted rights category must be pursued in accordance with the procedures at 227.7106-3. 


(d)  The restrictions asserted by a successful offeror shall be attached to its contract unless, in accordance with the procedures at 227.7103-13, the parties have agreed that an asserted restriction is not justified.    


(e)  Subsequent to contract award, the clause at 252.227-7018, Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software, permits the contractor to make additional assertions under certain conditions, in accordance with the procedures and in the format prescribed by that clause.


(f)  Neither the pre- or post-award assertions made by the contractor, or the fact that certain assertions are identified in the attachment to the contract, determine the respective rights of the parties.  As provided at 227.7106-4, the Government has the right to review, verify, challenge, and validate restrictive markings.  


(g)  Information provided by offerors in response to the solicitation provision may be used in the source selection process to evaluate the impact on evaluation factors that may be created by restrictions on the Government's ability to use or disclose technical data, consistent with the policies of this subpart.]
227.7105-2  Marking requirements.


(a)  Contractor marking requirements.  The clause at 252.227-7013, Rights in Technical Data and Computer Software—Noncommercial—



(1)  Requires a contractor that desires to restrict the Government's rights in technical data or computer software to place restrictive markings on the data or software, provides instructions for the placement of the restrictive markings, and authorizes the use of certain restrictive markings; and



(2)  Requires a contractor to deliver, furnish, or otherwise provide to the Government any technical data or computer software in which the Government has previously obtained rights with the Government's pre-existing rights in that data or software unless the parties have agreed otherwise or restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired.  When restrictions are still applicable, the contractor is permitted to mark the data or software with the appropriate restrictive legend for which the data or software qualifies.


(b)  Unmarked technical data or computer software.



(1)  Technical data or computer software delivered or otherwise provided under a contract without restrictive markings shall be presumed to have been delivered with unlimited rights and may be released or disclosed without restriction.  To the extent practicable, if a contractor has requested permission (see paragraph (b)(2) of this subsection) to correct an inadvertent omission of markings, do not release or disclose the technical data or computer software pending evaluation of the request.



(2)  A contractor may request permission to have appropriate legends placed on unmarked technical data or computer software at its expense.  The request must be received by the contracting officer within six months following the furnishing or delivery of such data or software, or any extension of that time approved by the contracting officer.  The person making the request must—




(i)  Identify the technical data or computer software that should have been marked; 




(ii)  Demonstrate that the omission of the marking was inadvertent and that the proposed marking is justified and conforms with the requirements for the marking of technical data and computer software contained in the relevant clause(s); and




(iii)  Acknowledge, in writing, that the Government has no liability with respect to any disclosure, reproduction, or use of the technical data or computer software made prior to the addition of the marking or resulting from the omission of the marking.



(3)  Contracting officers should grant permission to mark only if the technical data or computer software were not distributed outside the Government or were distributed outside the Government with restrictions on further use or disclosure.]

227.7105-3  Solicitation provision and contract clauses.
  
(a)  Use the clause 252.227-7016, Rights in Bid or Proposal Information, in all solicitations and contracts that anticipate the delivery of technical data or computer software.


(b)  Use the provision 252.227-7017, Pre-Award Identification and Assertion of License Restrictions–Technical Data and Computer Software, in all solicitations that anticipate the delivery of technical data or computer software. 


(c)  Use the clause 252.227-7018, Post-Award Identification and Assertion of License Restrictions–Technical Data and Computer Software, in all solicitations and contracts that anticipate the delivery of technical data or computer software.   

227.7106  Conformity, acceptance, warranty, and validation of asserted restrictions on technical data and computer software.

227.7106-1  Conformity and acceptance.


(a)  Solicitations and contracts requiring the delivery of technical data or computer software shall specify the requirements the data or software must satisfy to be acceptable.  Contracting officers, or their authorized representatives, are responsible for determining whether technical data and computer software tendered for acceptance conform to the contractual requirements.


(b)  The clause at 252.227-7030, Technical Data and Computer Software—Withholding of Payment, provides for withholding up to 10 percent of the contract price pending correction or replacement of the nonconforming technical data or negotiation of an equitable reduction in contract price.  The amount subject to withholding may be expressed as a fixed dollar amount or as a percentage of the contract price.  In either case, the amount shall be determined giving consideration to the relative value and importance of the data.  For examples on the amount subject to withholding, see PGI 227.7106-1(b).  

(c)  Do not accept technical data or computer software that do not conform to the contractual requirements in all respects.  Except for nonconforming restrictive markings (see paragraph (d) of this subsection), correction or replacement of nonconforming data or software, or an equitable reduction in contract price when correction or replacement of the nonconforming data or software is not practicable or is not in the Government's interests, shall be accomplished in accordance with—



(1)  The provisions of a contract clause providing for inspection and acceptance of deliverables and remedies for nonconforming deliverables; or



(2)  The procedures at FAR 46.407(c) through (g), if the contract does not contain an inspection clause providing remedies for nonconforming deliverables.


(d)  Follow the procedures at 227.7106-3 if nonconforming markings are the sole reason technical data or computer software fails to conform to contractual requirements.  The clause at 252.227-7030, as prescribed at 227.7106-5, may be used to withhold an amount from payment, consistent with the terms of the clause, pending correction of the nonconforming markings.

227.7106-2  Warranty.


(a)  Noncommercial technical data.  The intended use of the technical data and the cost, if any, to obtain the warranty should be considered before deciding to obtain a data warranty (see FAR 46.703).  The fact that a particular item, component, or process is or is not warranted shall not be a consideration in determining whether or not to obtain a warranty for the technical data that pertain to the item, component, or process.  

    

(1)  A data warranty should be considered if the Government intends to repair or maintain an item and defective repair or maintenance data would impair the Government's effective use of the item or result in increased costs to the Government.



 (2)  As prescribed in 246.710, use the clause at 252.246-7001, Warranty of Data, and its alternates, or a substantially similar clause when the Government needs a specific warranty of technical data.


(b)  Noncommercial Computer software.   



(1)  Weapon systems.  Computer software that is a component of a weapon system or major subsystem shall be addressed as part of the weapon system warranty.  Follow the procedures at 246.710.



(2)  Non-weapon systems.  Approval of the chief of the contracting office must be obtained to use a computer software warranty other than a weapon system warranty.  Consider the factors at FAR 46.703 in deciding whether to obtain a computer software warranty.  When approval for a warranty has been obtained, the clause at 252.246-7001, Warranty of Data, and its alternates, may be appropriately modified for use with computer software or a procurement-specific clause may be developed.


(c)  Commercial technical data and commercial computer software.  Follow FAR part 12 and DFARS part 212 regarding warranties for commercial technical data and commercial computer software.

227.7106-3  Unjustified and nonconforming markings.

  (a)  Unjustified markings. (1)  An unjustified marking is an authorized marking that does not accurately depict restrictions applicable to the Government's use, modification, reproduction, release, performance, display, or disclosure of the marked technical data or computer software.  For an example, see PGI 227-7106-3(b).

  

(2)  The correction of unjustified markings on technical data or computer software is governed by 252.227-7013(i)(1).  However, at any time during performance of a contract and notwithstanding existence of a challenge, the contracting officer and the party that has asserted a restrictive marking may agree that the restrictive marking is not justified. 
  (b)  Nonconforming markings.  (1)  A nonconforming marking is a marking that does not comply with the form or content that is authorized by the clause governing the technical data or computer software.




(i)  For noncommercial technical data and noncommercial computer software, authorized markings are identified in the clause at 252.227-7013, Rights in Technical Data and Computer Software—Noncommercial.  All other noncommercial markings which differ from those identified in 252.227-7013, whether in form or substance, are nonconforming markings. 




(ii)  For commercial technical data and commercial computer software, the clause at 252.227-7015, Rights in Technical Data and Computer Software—Commercial does not specify the form or content of restrictive legends.  However, any restrictive marking that does not accurately describe the Government's license rights shall be considered an unjustified marking under paragraph (b) of this subsection. 

    
(2)  The correction of nonconforming markings on technical data or computer software is governed by 252.227-7013(i)(2).   To the extent practicable, the contracting officer should return technical data or computer software bearing nonconforming markings to the person who has placed the nonconforming markings on such technical data or computer software to provide that person an opportunity to correct or strike the nonconforming marking at that person's expense.

    227.7106-4  Government right to review, verify, challenge, and validate asserted restrictions.


(a) General.  All challenges must be made in accordance with the provisions of 252.227-7037, Validation of Restrictive Markings on Technical Data and Computer Software.  



(1)  The Government has the right to challenge asserted restrictions on technical data (see 10 U.S.C. 2321) and computer software when—




(i)  There are reasonable grounds to question the validity of the assertion; and




(ii)  Continued adherence to the assertion would make it impractical to later procure competitively the item to which the technical data or computer software pertain.



(2)  However, there is a mandatory presumption that commercial items are developed at private expense.  (See 10 U.S.C. 2320(b)(1), and 2321(f)).  Therefore, do not challenge a contractor's assertion that a commercial item, component, or process was developed at private expense unless the Government can demonstrate that it contributed to development of the item, component, or process.  

    (b)  Pre-award considerations. (1)  The challenge procedures may significantly delay awards under competitive procurements. Therefore, avoid challenging asserted restrictions prior to a competitive contract award unless resolution of the assertion is essential for successful completion of the procurement. 

     (2)  Transacting challenge matters directly with subcontractors, at any tier, or suppliers.  The clause at 252.227-7037 includes the contractor's agreement that the Government may transact matters under the clause directly with a subcontractor, at any tier, or supplier without creating or implying privity of contract for matters not covered under the clause.  Contracting officers should permit a subcontractor or supplier to transact challenge and validation matters directly with the Government when—

(i)  A subcontractor's or supplier's business interests in its technical data would be compromised if the data were disclosed to a higher-tier contractor; 

(ii)  There is reason to believe that the contractor will not respond in a timely manner to a challenge and an untimely response would jeopardize a subcontractor's or supplier's right to assert restrictions; or

(iii)  Requested to do so by a subcontractor or supplier.

227.7106-5  Contract clauses.

Use the following clauses in solicitations and contracts that anticipate the delivery of technical data or computer software:



(a)  252.227-7030, Technical Data and Computer Software—Withholding of Payment; and



(b)  252.227-7037, Validation of Restrictive Markings on Technical Data and Computer Software.
227.7107  Safeguarding, use, and handling of technical data and computer software.

227.7107-1  Government procedures for protecting technical data and computer software.


(a)   DoD personnel, including acquisition personnel, are required to protect technical data and computer software from unauthorized or inappropriate access, use, modification, reproduction, release, performance, display, and disclosure.  This protection includes—



(1)  Restrictions that are based on an offeror's, contractor's, or licensor's intellectual property rights; and 



(2)  Restrictions based on other laws, policies, or regulations (e.g., export controlled information or technology, information subject to withholding under the FOIA, privacy information).


(b)  Contracting activities shall establish procedures to assure that technical data or computer software marked with restrictive legends are released or disclosed, including a release or disclosure through a Government solicitation, only to authorized persons subject to appropriate use and non-disclosure restrictions.  Solicitations or public announcements must provide notice of the use and non-disclosure requirements.  

    (c)(1)  Class use and non-disclosure agreements (e.g., agreements covering all solicitations received by a company within a reasonable period) are authorized for Government purpose rights technical data or computer software, and may be obtained at any time prior to release or disclosure of the technical data or computer software.  
    
(2)  Documents transmitting Government purpose rights technical data or computer software to persons under class agreements shall identify the technical data or computer software subject to Government purpose rights and the class agreement under which the technical data or computer software are provided.

227.7107-2  Use and non-disclosure agreement.


(a)  Except as provided in paragraph (c) of this subsection, technical data or computer software delivered to the Government with restrictions on access, use, modification, reproduction, release, performance, display, or disclosure may not be provided to third parties unless the intended recipient completes and signs the use and non-disclosure agreement (Agreement) at paragraph (d) of this subsection prior to release or disclosure of the data or software.


(b)  An attachment to the Agreement will identify—




(1)  The technical data and computer software that the Government intends to furnish to the recipient with restrictions on access, use, modification, reproduction, release, performance, display, or disclosure; and 



(2) The specific conditions under which the recipient is authorized to access, use, modify, reproduce, release, perform, display, or disclose the following: 




(i)  Technical data subject to limited rights;




(ii)  Computer software subject to restricted rights; 



(iii)  SBIR data subject to SBIR data rights; and




(iv)  Technical data or computer software subject to—





(A)  Negotiated license rights; or 





(B)  Other license restrictions, including commercial license rights.


(c)  The requirement for the Agreement does not apply to Government contractors which require access to a third party's technical data or computer software for the performance of a Government contract that contains the clause at 252.227-7025, Government-Furnished Information Marked with Restrictive Legends.


(d)  The prescribed use and non-disclosure agreement is as follows:

	Use and Non-Disclosure Agreement

	The undersigned, (Insert Name), an authorized representative of the (Insert Company Name), (hereinafter referred to as the “Recipient”) requests the Government to provide the Recipient with technical data or computer software (hereinafter referred to as “Government Furnished Information”) in which the Government's access, use, modification, reproduction, release, performance, display, or disclosure rights are restricted.  That Government-furnished information is identified in an attachment to this Agreement.  In consideration for receiving such Government-furnished information, the Recipient agrees to use the Government-furnished information strictly in accordance with this Agreement:

	

	
 (a)  Definitions.  As used in this Agreement—

	

	

(1)
"Owner-Licensor" means the person whose name appears in the restrictive legend or is otherwise identified as asserting restrictions on the access, use, modification, reproduction, release, performance, display, or disclosure of technical data or computer software.

	

	

(2)
Other terms are defined in the following clause(s): 

	

	


(i)  DFARS 252.227-7013, Rights in Technical Data and Computer Software—Noncommercial; 

	

	


(ii)  DFARS 252.227-70184, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program; or 

	

	


 (iii)
 DFARS 252.227-7015, Rights in Technical Data and Computer Software—Commercial.

	

	
 (b)  Attachment.  An attachment to the Agreement will identify—


	

	

(1)  The technical data and computer software that the Government intends to furnish to the Recipient with restrictions on access, use, modification, reproduction, release, performance, display, or disclosure; and 

	

	

(2)  The specific conditions under which the Recipient is authorized to access, use, modify, reproduce, release, perform, display, or disclose the following: 

	

	


(i)  Technical data subject to limited rights;

	

	


(ii)  Computer software subject to restricted rights; and

	

	


(iii)  Technical data or computer software subject to—

	

	



(A)  Negotiated license rights; or 

	

	



(B)  Other license restrictions, including commercial license rights.

	

	 
 (c)  Government-furnished information provided with restrictions.  Technical data or computer software provided to the Recipient under this Agreement are subject to restrictions on access, use, modification, reproduction, release, performance, display, or disclosure as follows:

	

	

(1)  Government-furnished information marked with government purpose rights legends.  The Recipient shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished information marked with government purpose rights legends for government purposes only and shall not do so for any commercial purpose.  The Recipient shall not, without the express written permission of the Owner-Licensor, release, perform, display, or disclose the Government-furnished information to, or allow access by, any person other than its subcontractors or suppliers, or prospective subcontractors or suppliers, who require the Government-furnished information to submit offers for, or perform, subcontractor or supplier obligations under contracts with the Recipient for purposes authorized by this paragraph.  The Recipient shall ensure compliance with paragraph (d) of this Agreement.

	

	

(2)  Technical data marked with limited rights legends or SBIR data rights legends.  The Recipient shall access, use, modify, reproduce, release, perform, display, or disclose technical data marked with limited rights legends or SBIR data rights legends only as specified in the Attachment to this Agreement.  



  (i)  The Recipient shall not, unless expressly authorized in the Attachment to this Agreement or by express written permission of the Owner-Licensor, release or disclose such Government-furnished information to, or allow access by, any other person.  The Recipient shall ensure compliance with paragraph (d) of this Agreement.  



  (ii)  The Recipient shall promptly notify the Owner-Licensor of the execution of this Agreement and identify the Owner-Licensor's technical data or computer software that has been or will be provided to the Recipient, the date and place such Government-furnished information were or will be received, and the name and address of the Government office that has provided or will provide the Government-furnished information.

	

	

(3)  Computer software marked with restricted rights legends or SBIR data rights legends. The Recipient shall access, use, modify, reproduce, release, perform, display, or disclose computer software marked with restricted rights legends or SBIR data rights legends only as specified in the Attachment to this Agreement.  


  (i)  The Recipient shall not, unless expressly authorized in the Attachment to this Agreement or by express written permission of the Owner-Licensor, release or disclose such computer software to, or allow access by, any other person.  The Recipient shall ensure compliance with paragraph (d) of this Agreement.



  (ii)  The Recipient shall promptly notify the computer software Owner-Licensor of the execution of this Agreement and identify the computer software that has been or will be provided to the Recipient, the date and place the computer software were or will be received, and the name and address of the Government office that has provided or will provide the computer software.

	

	

(4)  Government-furnished information marked with negotiated license rights legends.  The Recipient shall access, use, modify, reproduce, release, perform, or display Government-furnished information marked with negotiated license rights legends only as permitted in the negotiated license, which is specified in the Attachment to this Agreement.  The Recipient shall not, unless expressly authorized in the Attachment or by express written permission of the Owner-Licensor, release or disclose such Government-furnished information to, or allow access by, any person.  The Recipient shall ensure compliance with paragraph (d) of this Agreement.

	

	

(5) Government-furnished information marked with other restrictive legends, or otherwise subject to restrictions.  The Recipient shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished information that are marked with other restrictive legends, or that are otherwise identified in the Attachment to this Agreement as subject to restrictions, only as specified in the Attachment.  The Recipient shall ensure compliance with paragraph (d) of this Agreement.

	

	
(d)  Recipient procedures for safeguarding, use, and handling of Government-furnished information.  The Recipient agrees to adopt or establish operating procedures and physical security measures to protect the Government-furnished information from inadvertent release or disclosure to unauthorized third parties.  The Recipient shall not release or disclose Government-furnished information to, or allow access by, any person outside the Recipient's organization unless the intended third-party recipient—

	

	

(1)  Is authorized to access or receive the Government-furnished information; and 

	

	

(2)  Has executed a copy of this use and nondisclosure agreement, which shall incorporate the restrictions contained in the Attachment specified at paragraph (a) of this Agreement, prior to receiving the Government-furnished information.

	

	
(e)  Disclaimer of Warranty.  The Recipient agrees to accept the Government-furnished information “as is” without any Government representation as to suitability for intended use or warranty whatsoever.  This disclaimer does not affect any obligation the Government may have regarding Government-furnished information specified in a contract for the performance of that contract.

	

	
(f)  The Recipient may enter into any agreement directly with the Contractor with respect to the use, modification, reproduction, release, performance, display, or disclosure of the Government-furnished information.

	

	
(g)  Indemnification.  The Recipient agrees to indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses arising out of, or in any way related to, the unauthorized access, use, modification, reproduction, release, performance, display, or disclosure of the Government-furnished information by the Recipient or any person to whom the Recipient has released or disclosed the Government-furnished information.

	

	
(h)  Owner-Licensor as third-party beneficiary.  The Recipient is executing this Agreement for the benefit of the Owner-Licensor.  The Owner-Licensor, in addition to any other rights it may have, as a third party beneficiary of this Agreement, has the rights of direct action against the Recipient or any other person to whom the Recipient has released or disclosed the Government-furnished information, to seek damages from any breach of this Agreement or to otherwise enforce this Agreement.

	

	
(i)  Disposition of Government-furnished information.  The Recipient agrees to destroy [or return ]the Government-furnished information, and all copies of the Government-furnished information in its possession, no later than 30 days after the date shown in paragraph (j) of this Agreement, to have all persons to whom it released the Government-furnished information do so by that date, and to notify the Contractor that the Government-furnished information has been destroyed.

	

	
(j)  Effective date and duration of obligations.  This Agreement shall be effective for the period commencing with the Recipient's execution of this Agreement and ending upon _________(Insert Date)_________.  The obligations imposed by this Agreement shall survive the expiration or termination of the Agreement.

	

	Recipient's Business Name

_________________________________

By____________________________ 


Authorized Representative

_________________________________

Date

Representative’s Typed Name

_________________________________

and Title

_________________________________

(End of use and non-disclosure agreement)




227.7107-3  Contractor technical data or computer software repositories.


(a)  Contractor technical data or computer software repositories may be established when permitted by agency procedures.  The contractual instrument establishing each repository must require, as a minimum, the repository management contractor to—



(1)  Establish and maintain adequate procedures for protecting technical data and computer software delivered to or stored at the repository from unauthorized release or disclosure;



(2)  Establish and maintain adequate procedures for controlling the release or disclosure of technical data and computer software from the repository to third parties consistent with the Government's rights in such data;



(3)  When required by the contracting officer, deliver technical data or computer software to the Government on paper or in other specified media;



(4)  Be responsible for maintaining the currency of technical data and computer software delivered directly by Government contractors or subcontractors to the repository;



(5)  Obtain use and non-disclosure agreements (see 227.7107-2) from all persons to whom government purpose rights technical data or computer software is released or disclosed; and



(6)  Indemnify the Government from any liability to technical data and computer software owners or licensors resulting from, or as a consequence of, a release or disclosure of data or software made by the repository contractor or its officers, employees, agents, or representatives.


(b)  If the contractor is or will be the repository manager, the contractor's technical data and computer software management and distribution responsibilities must be identified in the contract or the contract must reference the agreement between the Government and the contractor that establishes those responsibilities.


(c)  If the contractor is not and will not be the repository manager, do not require a contractor or subcontractor to deliver technical data marked with limited rights legends, or computer software marked with restricted rights legends, to a repository managed by another contractor unless the contractor or subcontractor who has asserted the limited rights or restricted rights agrees to release the data or software to the repository or has authorized, in writing, the Government to do so.


(d)  Repository procedures may provide for the acceptance, delivery, and subsequent distribution of technical data or computer software in storage media other than paper, including direct electronic exchange of data between two computers.  The procedures must provide for the identification of any portions of the data provided with restrictive legends, when appropriate.  The acceptance criteria must be consistent with the authorized delivery format.

227.7107-4  Contract clause.

(a)  Use the clause at 252.227-7025, Government-Furnished Information Marked with Restrictive Legends, in solicitations and contracts when it is anticipated that the Government will provide the contractor, for performance of its contract, technical data or computer software marked with another party's restrictive legend(s).  

(b)  When technical data marked with Government purpose rights legends will be released or disclosed to a Government contractor performing a contract that does not include the clause at 252.227-7025, the contract may be modified, prior to release or disclosure, to include that clause in lieu of requiring the contractor to complete a use and non-disclosure agreement.]

 [SUBPART 227.72  RIGHTS IN WORKS AND CLAUSES FOR ARCHITECT-ENGINEER SERVICES AND CONSTRUCTION CONTRACTS.

227.7200  Scope of subpart.

This subpart—


(a)  Prescribes policies and procedures for the acquisition of, and Government rights in—-




(1)  Copyrightable works;




(2)  Other works; and




(3)  Architectural designs, shop drawings, or similar information resulting from or related to construction or architect-engineer services; and


(b)  Does not apply to technical data (including computer software documentation) or computer software (see subpart 227.71).  For additional information concerning the acquisition of works versus the acquisition of technical data and computer software, see PGI 227.7200(b).

227.7201  Definitions.


As used in this subpart—


(a)  Unless otherwise specifically indicated, the terms “offeror” and “contractor” include an offeror's or contractor's subcontractors or suppliers, or potential subcontractors or potential suppliers, at any tier.

(b)  Other terms are defined in the clause at—



(1)  252.227-7020, Rights in Works­Ownership; and



(2)  252.227-7021, Rights in Works­License.]

227.7105  Contracts for the acquisition of existing works.

227.7105-1  General.


(a)  Existing works include motion pictures, television recordings, video recordings, and other audiovisual works in any medium; sound recordings in any medium; musical, dramatic, and literary works; pantomimes and choreographic works; pictorial, graphic, and sculptural works; and works of a similar nature.  Usually, these or similar works were not first created, developed, generated, originated, prepared, or produced under a Government contract.  Therefore, the Government must obtain a license in the work if it intends to reproduce the work, distribute copies of the work, prepare derivative works, or perform or display the work publicly.  When the Government is not responsible for the content of an existing work, it should require the copyright owner to indemnify the Government for liabilities that may arise out of the content, performance, use, or disclosure of such data.


(b)  Follow the procedures at 227.7106 for works which will be first created, developed, generated, originated, prepared, or produced under a Government contract and the Government needs to control distribution of the work or has a specific need to obtain indemnity for liabilities that may arise out of the creation, content, performance, use, or disclosure of the work or from libelous or other unlawful material contained in the work.  Follow the procedures at 227.7103 when the Government does not need to control distribution of such works or obtain such indemnities.

227.7105-2  Acquisition of existing works without modification.


(a)  Use the clause at 252.227-7021, Rights in Data--Existing Works, in lieu of the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, in solicitations and contracts exclusively for existing works when—



(1)  The existing works will be acquired without modification; and



(2)  The Government requires the right to reproduce, prepare derivative works, or publicly perform or display the existing works; or



(3)  The Government has a specific need to obtain indemnity for liabilities that may arise out of the content, performance, use, or disclosure of such data.


(b)  The clause at 252.227-7021 provides the Government, and others acting on its behalf, a paid-up, non-exclusive, irrevocable, world-wide license to reproduce, prepare derivative works and publicly perform or display the works called for by a contract and to authorize others to do so for government purposes.


(c)  A contract clause is not required to acquire existing works such as books, magazines and periodicals, in any storage or retrieval medium, when the Government will not reproduce the books, magazines or periodicals, or prepare derivative works.

227.7105-3  Acquisition of modified existing works.

Use the clause at 252.227-7020, Rights in Special Works, in solicitations and contracts for modified existing works in lieu of the clause at 252.227-7021, Rights in Data--Existing Works.

227.7106  Contracts for special works.


(a)  Use the clause at 252.227-7020, Rights in Special Works, in solicitations and contracts where the Government has a specific need to control the distribution of works first produced, created, or generated in the performance of a contract and required to be delivered under that contract, including controlling distribution by obtaining an assignment of copyright, or a specific need to obtain indemnity for liabilities that may arise out of the creation, delivery, use, modification, reproduction, release, performance, display, or disclosure of such works.  Use the clause—



(1)  In lieu of the clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, when the Government must own or control copyright in all works first produced, created, or generated and required to be delivered under a contract; or



(2)  In addition to the clause at 252.227-7013 when the Government must own or control copyright in a portion of a work first produced, created, or generated and required to be delivered under a contract.  The specific portion in which the Government must own or control copyright must be identified in a special contract requirement.


(b)  Although the Government obtains an assignment of copyright and unlimited rights in a special work under the clause at 252.227-7020, the contractor retains use and disclosure rights in that work.  If the Government needs to restrict a contractor's rights to use or disclose a special work, it must also negotiate a special license which specifically restricts the contractor's use or disclosure rights.


(c)  The clause at 252.227-7020 does not permit a contractor to incorporate into a special work any works copyrighted by others unless the contractor obtains the contracting officer's permission to do so and obtains for the Government a non-exclusive, paid up, world-wide license to make and distribute copies of that work, to prepare derivative works, to perform or display publicly any portion of the work, and to permit others to do so for government purposes.  Grant permission only when the Government's requirements cannot be satisfied unless the third party work is included in the deliverable work.


(d)  Examples of works which may be procured under the Rights in Special Works clause include, but are not limited, to audiovisual works, computer data bases, computer software documentation, scripts, soundtracks, musical compositions, and adaptations; histories of departments, agencies, services or units thereof; surveys of Government establishments; instructional works or guidance to Government officers and employees on the discharge of their official duties; reports, books, studies, surveys or similar documents; collections of data containing information pertaining to individuals that, if disclosed, would violate the right of privacy or publicity of the individuals to whom the information relates; or investigative reports.

[227.7202  Contracts for the acquisition of works and the assignment of rights in works].

227.7202-1  Policy.

The Government shall require assignment of the entire right, title, and interest, including the intellectual property rights (other than patent rights), in works first created, developed, generated, originated, prepared, or produced in the performance of a contract where it has a need to control—

 (a)  The use, modification, reproduction, release, distribution, performance, or display, of the works; and 



(b)  The preparation of derivative works from the works. 

227.7202-2  Procedures.

  (a)  Solicitations and contracts shall specify—


(1)  The works to be first produced, created, or generated;


(2)  The intellectual property rights to be assigned,; and


(3)  The delivery schedule for both the works and the assignment instruments.

  (b)  Use the procedures at subpart 227.71 if the Government has a need to control technical data (including computer software documentation), computer software, and architectural works that comprise technical data or computer software.
227.7202-3  Contract clause.


(a)(1)  Use the clause at 252.227-7020, Rights in Works – Ownership, in solicitations and contracts— 


  
(i)  For architect-engineer services, or for construction involving architect-engineer services, when the Government requires the exclusive control of the data pertaining to design for a unique architectural design of a building, a monument, or construction of similar nature, which for artistic, aesthetic, or other special reasons the Government does not want duplicated; and



 (ii)  When the successful offeror(s) will be required to assign to the Government the entire right, title, and interest, including the intellectual property rights, to the entirety of works first created, developed, generated, originated, prepared, or produced in the performance of the contract. 

  (2)  The following are examples of copyright assignments.  The assignment instruments should be 
tailored to the particular work and the rights being assigned.
Copyright Assignment

Title of Work:
_________________________________________________________

Contract No.:
____________________________________________

Assignor’s Name:
____________________________________________

Assignor’s Address:
_______________________________________

For good and valuable consideration, receipt of which is hereby acknowledged, [name of assignor] 
(“Assignor”), hereby irrevocably transfers and assigns to [name of assignee] (“Assignee”), located 
at [insert address], its successors and assigns, in perpetuity, all right (whether now known or 
hereinafter created), title, and interest, throughout the world, including any copyrights and 
renewal or extensions thereto, in [title and short description of work, created under Contract No.: 
including, if available, copyright registration number].

IN WITNESS THEREOF, Assignor has duly executed this Agreement.

By:
_______________________________________________________

[Authorized signature]

Typed Name: _____________________________________________

Title:
_______________________________________________________

[Assignor’s title]

Date:
_______________________________________________________

AUTHOR COPYRIGHT ASSIGNMENT AGREEMENT 

BETWEEN THE (name of agency)

AND

__________________________________________

This Copyright Assignment Agreement, (hereinafter called “AGREEMENT”) is 
made and entered into by and between the United States of America as represented by the Secretary of the (name of agency) (hereinafter called “GOVERNMENT”) and (AUTHOR’s name), at___________________________ (AUTHOR’s Address) (hereinafter called “AUTHOR”) and governs a Work(s) already prepared or to be prepared by the AUTHOR with the intention that the contribution has been or shall be included in a United States Government produced textbook, website, spreadsheet calculator, or other teaching or reference material, titled: ________________________________________________________________ 

1.
The AUTHOR hereby sells, grants, conveys, assigns and transfers to the GOVERNMENT, its entire right, title and interest in and to the Work(s), including, without limitation, copyrights, renewals and/or extensions thereof for all territories of the world, and all derivative works resulting from the Work(s) covered by this Agreement in consideration for payment of the Work(s) made under Contract No.___________________ and subject to the retained rights set forth in Paragraph 2.  Such assigned rights include, but are not limited to, the rights throughout the world to: 

(a) 
edit, print, publish, republish, and distribute the Work(s) and to prepare, edit, print, publish, republish and distribute derivative works based thereon, in any language and in all media of expression now known or later developed; and

(b) 
to license and permit others to do so.

2.    The AUTHOR retains the rights to:

(a)
Reproduce or authorize others to reproduce the Work(s), material extracted verbatim from the Work(s), or create derivative works, for the AUTHOR’s business purposes, but shall not use these rights for purposes that directly compete with the GOVERNMENT’s use of the Work(s).  

(b)
Make limited distribution of all or portions of the Work(s) if the AUTHOR informs the GOVERNMENT in advance of the nature and extent of such limited distribution.  

(c)
First refusal for the creation of any derivative works resulting from the generation of this Work(s).

3.
 GOVERNMENT agrees:

(a) 
To abide by accepted academic standards in the use of the Work(s), specifically the Work(s) will be published with the name of the Author(s) attached to the Work(s).  

(b)
No part of the Work(s) will be used in a subsequent or derivative work without both a citation of the source and, if a large amount of material is used, without the name of the Author(s) attached.  

(c)
If a portion of the Work(s) is to be modified, updated, changed, or otherwise used in another Work(s), the AUTHOR will be given an opportunity to update the material and will be compensated for this update effort at a fair and reasonable rate.  For such updates, the GOVERNMENT agrees to exert reasonable efforts to contact the recipient.  If the AUTHOR declines or is unable to update the Work(s) within a reasonable period of time, the GOVERNMENT is authorized to engage an alternate author to update the Work(s).   When the Work(s) is being updated by an alternate author, the chapter, section, or material in question will include the original author’s name with an appropriate inscription, such as ‘based on, or “updated from.”

4.
The AUTHOR represents and warrants that the Work(s):

(a)

Is original or has in part been obtained from copyrighted works for which the AUTHOR has obtained written permission from the copyright owner, has not been previously published and is not in the public domain.

(b)

Is owned by the AUTHOR who has the right to convey all rights herein conveyed to the GOVERNMENT. 

(c)

Contains no libelous material or material which may infringe upon or violate the copyright, trademark, trade secret or other right of another.

(d)

And that all statements asserted as facts in the Work(s) are either true or based upon generally accepted professional research practices and principles.  

5.
This Agreement shall commence on the Effective Date and shall continue for the duration of the existing copyright term of the Work(s), and the duration of any renewals or extensions thereof.  The Effective Date shall be the latest of the dates after which both parties have signed this Agreement.

6.
If any part of this Agreement is held to be invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or enforceability of any other part or provision of this Agreement, which other part or provision shall remain in full force and effect.

7.
This Agreement shall be governed by and construed in accordance with the laws of the United States, as applicable to contracts made and to be performed within the United States, and all disputes had by one party against the other shall be brought in a court of competent jurisdiction in the United States under Federal Acquisition Regulation (FAR) clause 52.233-1, Disputes, which is hereby incorporated into this agreement (found in full at http: //www. farsite.hill.af.mil).  

8.
The waiver of any provision of this Agreement by either party, or the failure of either party to require performance of any provision of this Agreement shall not be construed as a waiver of its rights to insist on performance of that same provision, or any other provision, at some other time.  Any effective waiver, modification or amendment must be in writing, and signed by both parties.

9.
This Agreement constitutes the entire agreement between the parties concerning the subject matter hereof, and expressly supersedes any prior written or oral understandings or agreements between them with respect to the subject matter hereof.

SIGNED:

Author:





GOVERNMENT (Contracting Officer):

_____________________
 

_______________________  

Date: _________


Date: ______________

________________________


________________________

Printed Name





Printed Name

________________________

Street Address

________________________

City, State, Zip Code

_________________________

Phone Number]


(b)(1)  When the clause at 252.227-7020, Rights in Works—Ownership, is used in accordance with 227.7202-3(a)(1), other appropriate rights in technical data and computer software or rights in works clauses may be required, as prescribed at 227.7104-8(a), 227.7104-8(b), 227.7104-8(c), or 227.7203-3(a),  when the successful offeror(s) will be required to deliver to the Government—



(i)  Technical data or computer software; or



(ii)  Works created, developed, generated, originated, prepared, or produced outside of contract award.


(2)  The contracting officer must identify which works and deliverables are subject to which clauses when the clause at 252.227-7020, Rights in Works–Ownership, is used in addition to the clauses at 252.227-7013, Rights in Technical Data and Computer Software–Noncommercial; 252.227-7014, Rights in Technical Data and Computer Software–Small Business Innovation Research (SBIR) Program; 252.227-7015 Rights in Technical Data and Computer Software–Commercial; or 252.227-7021, Rights in Works–License.

227.7203  Contracts for the acquisition of works and license rights in works. 

227.7203-1  Policy.

  When the Government does not require assignment of ownership in works (see 227.7202) and does not require modification to existing works, such works shall be acquired under licenses customarily provided to the public unless such licenses are inconsistent with Federal procurement law or do not otherwise satisfy user needs. 

227.7203-2  Acquisition of works and license rights in works.  Procedures.

  (a)  Solicitations and contracts shall specify the works to be delivered under the contract, and the delivery schedule for the works.

  (b)  Use the procedures at subpart 227.71 if the Government desires to obtain technical data (including computer software documentation) or computer software.

227.7203-3  Contract clause.

(a)  Use the clause at 252.227-7021, Rights in Works–License in solicitations and contracts when the successful offeror(s) will be required to deliver to the Government—

                 (1)  Works first created, developed, generated, originated, prepared, or produced outside of contract award; or 


  (2)  Modifications made by the successful offeror(s) to works first created, developed, generated, originated, prepared, or produced outside of contract award;


(b)(1)  When the clause at 252.227-7021, Rights in Works—License, is used in accordance with 227.7203-3(a), other appropriate rights in technical data and computer software or rights in works clauses may be required, as prescribed at 227.7104-8(a), 227.7104-8(b), 227.7104-8(c), or 227.7202-3(a)  when the successful offeror(s) will be required to—


(i)  Deliver to the Government technical data or computer software; or

                 (ii)  Assign to the Government the entire right, title and interest, including the intellectual property rights, to the entirety of works first created, developed, generated, originated, prepared, or produced in the performance of the contract
  
(2)  The contracting officer must identify which works and deliverables are subject to which clauses when the clause at 252.227-7021, Rights in Works–License, is used in addition to the clauses at 252.227-7013, Rights in Technical Data and Computer Software–Noncommercial; 252.227-7014, Rights in Technical Data and Computer Software–Small Business Innovation Research (SBIR) Program; 252.227-7015, Right in Technical Data and Computer Software–Commercial; or 252.227-7020, Rights in Works–Ownership.

227.7204  Safeguarding, use, and handling of works.

227.7204-1 Procedures.


(a)  DoD personnel, including acquisition personnel, are required to  protect works from unauthorized or inappropriate access, use, modification, reproduction, release, performance, display, and disclosure.  This protection includes—



(1)  Restrictions that are based on an offeror's, contractor's, or licensor's intellectual property rights; and 



(2)  Restrictions based on other laws, policies, or regulations (e.g., export controlled information or technology, information subject to withholding under the FOIA, privacy information).


(b)  Contracting activities shall establish procedures to assure that works marked with restrictive legends are released or disclosed, including a release or disclosure through a Government solicitation, only to authorized persons subject to appropriate use and non-disclosure restrictions.  Solicitations or public announcements must provide notice of the use and non-disclosure requirements. 

    (c)(1)  Class use and non-disclosure agreements (e.g., agreements covering all solicitations received by a company within a reasonable period) are authorized for Government purpose rights works and may be obtained at any time prior to release or disclosure of the works.  

    (2)  Documents transmitting Government purpose rights works to persons under class agreements shall identify the works subject to Government purpose rights and the class agreement under which the works are provided.

227.7204-2  Contract clause.


(a)  Use the clause at 252.227-70YY, Government-Furnished Works Marked with Restrictive Legends, in solicitations and contracts when it is anticipated that the Government will provide the contractor, for performance of its contract, works marked with another party's restrictive legend(s).  


(b)  When works marked with government license rights legends will be released or disclosed to a Government contractor performing a contract that does not include the clause at 252.227-70YY, the contract may be modified, prior to release or disclosure, to include that clause, in lieu of requiring the contractor to complete a use and non-disclosure agreement.]
227.7107[205]  Contracts for [Rights in architectural designs, shop drawings, or similar information related to] architect-engineer services [and construction].

This section sets forth policies and procedures, pertaining to data, copyrights, and restricted designs unique to the acquisition of construction and architect‑engineer services.

[227.7205-1  Scope.

    (a)  This section provides clauses for data, copyrights, and restricted designs unique to the acquisition of architect‑engineer services and construction.

    (b)  It does not apply when the acquisition is limited to supply contracts for the acquisition of construction supplies or materials; or experimental, developmental, or research work, or test and evaluation studies of structures, equipment, processes, or materials for use in construction.  For such acquisitions, use the provisions and clauses required by 227.7104-8.]  

227.7107-1[205-2]  Contract clauses Architectural designs and data clauses for architect-engineer or construction contracts.


(a)  Except as provided in paragraph (b) of this subsection and in 227.7107-2, u [U]se the clause at 252.227-7022, Government Rights [in Works](Unlimited), [except as provided in paragraphs (b) and (d) of this subsection],  in solicitations and contracts for architect-engineer services and for construction involving architect‑engineer services.


(b)  When the purpose of a contract for architect-engineer services, or for construction involving architect-engineer services, is to obtain a unique architectural design of a building, a monument, or construction of similar nature, which for artistic, aesthetic or other special reasons the Government does not want duplicated, the Government may acquire exclusive control of the data pertaining to the design by including the clause at 252.227-7023, Drawings and Other Data to Become Property of Government, in solicitations and contracts. 

[Use the clause at 252.227-7024, Notice and Approval of Restricted Designs, in architect-engineer contracts when necessary for the Government to make informed decisions concerning noncompetitive aspects of the design.]


(c)  The Government shall obtain unlimited rights in shop drawings for construction.  [Use the clause at 252.227-7033, Rights in Shop Drawings, i]In solicitations and contracts calling for delivery of shop drawings, include the clause at 252.227-7033, Rights in Shop Drawings.


[(d)  When the Government requires the exclusive control of the data pertaining to the design of a building, monument, or a construction of a similar nature, see 227.7202-2(a)(2).]
227.7107-2  Contracts for construction supplies and research and development work.

Use the provisions and clauses required by 227.7103-6 and 227.7203-6 when the acquisition is limited to—


(a)  Construction supplies or materials;


(b)  Experimental, developmental, or research work, or test and evaluation studies of structures, equipment, processes, or materials for use in construction; or 


(c)  Both.

227.7107-3  Approval of restricted designs.

The clause at 252.227-7024, Notice and Approval of Restricted Designs, may be included in architect-engineer contracts to permit the Government to make informed decisions concerning noncompetitive aspects of the design.

227.7108  Contractor data repositories.


(a)  Contractor data repositories may be established when permitted by agency procedures.  The contractual instrument establishing the data repository must require, as a minimum, the data repository management contractor to—


(1)  Establish and maintain adequate procedures for protecting technical data delivered to or stored at the repository from unauthorized release or disclosure;



(2)  Establish and maintain adequate procedures for controlling the release or disclosure of technical data from the repository to third parties consistent with the Government's rights in such data;



(3)  When required by the contracting officer, deliver data to the Government on paper or in other specified media;



(4)  Be responsible for maintaining the currency of data delivered directly by Government contractors or subcontractors to the repository;



(5)  Obtain use and non-disclosure agreements (see 227.7103-7) from all persons to whom government purpose rights data is released or disclosed; and



(6)  Indemnify the Government from any liability to data owners or licensors resulting from, or as a consequence of, a release or disclosure of technical data made by the data repository contractor or its officers, employees, agents, or representatives.

 
(b)  If the contractor is or will be the data repository manager, the contractor's data management and distribution responsibilities must be identified in the contract or the contract must reference the agreement between the Government and the contractor that establishes those responsibilities.


(c)  If the contractor is not and will not be the data repository manager, do not require a contractor or subcontractor to deliver technical data marked with limited rights legends to a data repository managed by another contractor unless the contractor or subcontractor who has asserted limited rights agrees to release the data to the repository or has authorized, in writing, the Government to do so.


(d)  Repository procedures may provide for the acceptance, delivery, and subsequent distribution of technical data in storage media other than paper, including direct electronic exchange of data between two computers.  The procedures must provide for the identification of any portions of the data provided with restrictive legends, when appropriate.  The acceptance criteria must be consistent with the authorized delivery format.

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE DOCUMENTATION

227.7200  Scope of subpart.

This subpart—


(a)  Prescribes policies and procedures for the acquisition of computer software and computer software documentation, and the rights to use, modify, reproduce, release, perform, display, or disclose such software or documentation.  It implements requirements in the following laws and Executive Order:



(1)  10 U.S.C. 2302(4).



(2)  10 U.S.C. 2305 (subsection (d)(4)).



(3)  10 U.S.C. 2320.



(4)  10 U.S.C. 2321.



(5)  10 U.S.C. 2325.



(6)  Executive Order 12591 (subsection 1(b)(6)).


(b)  Does not apply to computer software or computer software documentation acquired under GSA schedule contracts.

227.7201  Definitions.


(a)  As used in this subpart, unless otherwise specifically indicated, the terms “offeror” and “contractor” include an offeror's or contractor's subcontractors, suppliers, or potential subcontractors or suppliers at any tier.


(b)  Other terms used in this subpart are defined in the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.

227.7202  Commercial computer software and commercial computer software documentation.

227.7202-1  Policy.


(a)  Commercial computer software or commercial computer software documentation shall be acquired under the licenses customarily provided to the public unless such licenses are inconsistent with Federal procurement law or do not otherwise satisfy user needs.


(b)  Commercial computer software and commercial computer software documentation shall be obtained competitively, to the maximum extent practicable, using firm-fixed-price contracts or firm-fixed-priced orders under available pricing schedules.


(c)  Offerors and contractors shall not be required to—



(1)  Furnish technical information related to commercial computer software or commercial computer software documentation that is not customarily provided to the public except for information documenting the specific modifications made at Government expense to such software or documentation to meet the requirements of a Government solicitation; or



(2)  Relinquish to, or otherwise provide, the Government rights to use, modify, reproduce, release, perform, display, or disclose commercial computer software or commercial computer software documentation except for a transfer of rights mutually agreed upon.

227.7202-2  Reserved.

227.7202-3  Rights in commercial computer software or commercial computer software documentation.


(a)  The Government shall have only the rights specified in the license under which the commercial computer software or commercial computer software documentation was obtained.


(b)  If the Government has a need for rights not conveyed under the license customarily provided to the public, the Government must negotiate with the contractor to determine if there are acceptable terms for transferring such rights.  The specific rights granted to the Government shall be enumerated in the contract license agreement or an addendum thereto.

227.7202-4  Contract clause.

A specific contract clause governing the Government's rights in commercial computer software or commercial computer software documentation is not prescribed.  As required by 227.7202-3, the Government’s rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation shall be identified in a license agreement.

227.7203  Noncommercial computer software and noncommercial computer software documentation.

227.7203-1  Policy.


(a)  DoD policy is to acquire only the computer software and computer software documentation, and the rights in such software or documentation, necessary to satisfy agency needs.


(b)  Solicitations and contracts shall—


(1)  Specify the computer software or computer software documentation to be delivered under a contract and the delivery schedules for the software or documentation;



(2)  Establish or reference procedures for determining the acceptability of computer software or computer software documentation;



(3)  Establish separate contract line items, to the extent practicable, for the computer software or computer software documentation to be delivered under a contract and require offerors and contractors to price separately each deliverable data item; and



(4)  Require offerors to identify, to the extent practicable, computer software or computer software documentation to be furnished with restrictions on the Government's rights and require contractors to identify computer software or computer software documentation to be delivered with such restrictions prior to delivery.


(c)  Offerors shall not be required, either as a condition of being responsive to a solicitation or as a condition for award, to sell or otherwise relinquish to the Government any rights in computer software developed exclusively at private expense except for the software identified at 227.7203-5(a)(3) through (6).


(d)  Offerors and contractors shall not be prohibited or discouraged from furnishing or offering to furnish computer software developed exclusively at private expense solely because the Government's rights to use, modify, release, reproduce, perform, display, or disclose the software may be restricted.

(e) For acquisitions involving major weapon systems or subsystems of major weapon systems, the acquisition plan shall address acquisition strategies that provide for computer software and computer software documentation, and the associated license rights, in accordance with 207.106(S-70).
227.7203-2  Acquisition of noncommercial computer software and computer software documentation.


(a)  Contracting officers shall work closely with data managers and requirements personnel to assure that computer software and computer software documentation requirements included in solicitations are consistent with the policy expressed in 227.7203-1.


(b)(1)  Data managers or other requirements personnel are responsible for identifying the Government's minimum needs.  In addition to desired software performance, compatibility, or other technical considerations, needs determinations should consider such factors as multiple site or shared use requirements, whether the Government's software maintenance philosophy will require the right to modify or have third parties modify the software, and any special computer software documentation requirements.



(2)  When reviewing offers received in response to a solicitation or other request for computer software or computer software documentation, data managers must balance the original assessment of the Government's needs with prices offered.


(c)  Contracting officers are responsible for ensuring that, wherever practicable, solicitations and contracts—



(1)  Identify the types of computer software and the quantity of computer programs and computer software documentation to be delivered, any requirements for multiple users at one site or multiple site licenses, and the format and media in which the software or documentation will be delivered;



(2)  Establish each type of computer software or computer software documentation to be delivered as a separate contract line item (this requirement may be satisfied by an exhibit to the contract);



(3)  Identify the prices established for each separately priced deliverable item of computer software or computer software documentation under a fixed-price type contract;



(4)  Include delivery schedules and acceptance criteria for each deliverable item; and



(5)  Specifically identify the place of delivery for each deliverable item.

227.7203-3  Early identification of computer software or computer software documentation to be furnished to the Government with restrictions on use, reproduction or disclosure.


(a)  Use the provision at 252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions, in all solicitations that include the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.  The provision requires offerors to identify any computer software or computer software documentation for which restrictions, other than copyright, on use, modification, reproduction, release, performance, display, or disclosure are asserted and to attach the identification and assertion to the offer.


(b)  Subsequent to contract award, the clause at 252.227-7014 permits a contractor, under certain conditions, to make additional assertions of restrictions.  The prescriptions for the use of that clause and its alternates are at 227.7203-6(a).

227.7203-4  License rights.


(a)  Grant of license.  The Government obtains rights in computer software or computer software documentation, including a copyright license, under an irrevocable license granted or obtained by the contractor which developed the software or documentation or the licensor of the software or documentation if the development contractor is not the licensor.  The contractor or licensor retains all rights in the software or documentation not granted to the Government.  The scope of a computer software license is generally determined by the source of funds used to develop the software.  Contractors or licensors may, with some exceptions, restrict the Government's rights to use, modify, reproduce, release, perform, display, or disclose computer software developed exclusively or partially at private expense (see 227.7203-5(b) and (c)).  They may not, without the Government's agreement (see 227.7203-5(d)), restrict the Government's rights in computer software developed exclusively with Government funds or in computer software documentation required to be delivered under a contract.


(b)  Source of funds determination.  The determination of the source of funds used to develop computer software should be made at the lowest practicable segregable portion of the software or documentation (e.g., a software sub-routine that performs a specific function).  Contractors may assert restricted rights in a segregable portion of computer software which otherwise qualifies for restricted rights under the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.

227.7203-5  Government rights.

The standard license rights in computer software that a licensor grants to the Government are unlimited rights, government purpose rights, or restricted rights.  The standard license in computer software documentation conveys unlimited rights.  Those rights are defined in the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.  In unusual situations, the standard rights may not satisfy the Government's needs or the Government may be willing to accept lesser rights in return for other consideration.  In those cases, a special license may be negotiated.  However, the licensor is not obligated to provide the Government greater rights and the contracting officer is not required to accept lesser rights than the rights provided in the standard grant of license.  The situations under which a particular grant of license applies are enumerated in paragraphs (a) through (d) of this subsection.


(a)  Unlimited rights.  The Government obtains an unlimited rights license in—


(1)  Computer software developed exclusively with Government funds;



(2)  Computer software documentation required to be delivered under a Government contract;



(3)  Corrections or changes to computer software or computer software documentation furnished to the contractor by the Government;



(4)  Computer software or computer software documentation that is otherwise publicly available or has been released or disclosed by the contractor or subcontractor without restrictions on further use, release or disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;



(5)  Computer software or computer software documentation obtained with unlimited rights under another Government contract or as a result of negotiations; or



(6)  Computer software or computer software documentation furnished to the Government, under a Government contract or subcontract with—




(i)  Restricted rights in computer software, limited rights in technical data, or government purpose license rights and the restrictive conditions have expired; or




(ii)  Government purpose rights and the contractor's exclusive right to use such software or documentation for commercial purposes has expired.


(b)  Government purpose rights.



(1)  Except as provided in paragraph (a) of this subsection, the Government obtains government purpose rights in computer software developed with mixed funding.



(2)  The period during which government purpose rights are effective is negotiable.  The clause at 252.227-7014 provides a nominal five-year period.  Either party may request a different period.  Changes to the government purpose rights period may be made at any time prior to delivery of the software without consideration from either party.  Longer periods should be negotiated when a five-year period does not provide sufficient time to commercialize the software or, for software developed by subcontractors, when necessary to recognize the subcontractors' interests in the software.



(3)  The government purpose rights period commences upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the computer software.  Upon expiration of the government purpose rights period, the Government has unlimited rights in the software including the right to authorize others to use the data for commercial purposes.



(4)  During the government purpose rights period, the Government may not use, or authorize other persons to use, computer software marked with government purpose rights legends for commercial purposes.  The Government shall not release or disclose, or authorize others to release or disclose, computer software in which it has government purpose rights to any person unless—



(i)  Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7103-7; or




(ii)  The intended recipient is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.



(5)  When computer software marked with government purpose rights legends will be released or disclosed to a Government contractor performing a contract that does not include the clause at 252.227-7025, the contract may be modified, prior to release or disclosure, to include such clause in lieu of requiring the contractor to complete a use and non-disclosure agreement.



(6)  Contracting activities shall establish procedures to assure that computer software or computer software documentation marked with government purpose rights legends are released or disclosed, including a release or disclosure through a Government solicitation, only to persons subject to the use and non-disclosure restrictions.  Public announcements in the Commerce Business Daily or other publications must provide notice of the use and non-disclosure requirements.  Class use and non-disclosure agreements (e.g., agreements covering all solicitations received by the XYZ company within a reasonable period) are authorized and may be obtained at any time prior to release or disclosure of the government purpose rights software or documentation.  Documents transmitting government purpose rights software or documentation to persons under class agreements shall identify the specific software or documentation subject to government purpose rights and the class agreement under which such software or documentation are provided.


(c)  Restricted rights.



(1)  The Government obtains restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under a contract that were developed exclusively at private expense.



(2)  Contractors are not required to provide the Government additional rights in computer software delivered or otherwise provided to the Government with restricted rights.  When the Government has a need for additional rights, the Government must negotiate with the contractor to determine if there are acceptable terms for transferring such rights.  List or describe all software in which the contractor has granted the Government additional rights in a license agreement made part of the contract (see paragraph (d) of this subsection).  The license shall enumerate the specific additional rights granted to the Government.


(d)  Specifically negotiated license rights.  Negotiate specific licenses when the parties agree to modify the standard license rights granted to the Government or when the Government wants to obtain rights in computer software in which it does not have rights.  When negotiating to obtain, relinquish, or increase the Government's rights in computer software, consider the planned software maintenance philosophy, anticipated time or user sharing requirements, and other factors which may have relevance for a particular procurement.  If negotiating to relinquish rights in computer software documentation, consider the administrative burden associated with protecting documentation subject to restrictions from unauthorized release or disclosure.  The negotiated license rights must stipulate the rights granted the Government to use, modify, reproduce, release, perform, display, or disclose the software or documentation and the extent to which the Government may authorize others to do so.  Identify all negotiated rights in a license agreement made part of the contract.


(e)  Rights in derivative computer software or computer software documentation.  The clause at 252.227-7014 protects the Government's rights in computer software, computer software documentation, or portions thereof that the contractor subsequently uses to prepare derivative software or subsequently embeds or includes in other software or documentation.  The Government retains the rights it obtained under the development contract in the unmodified portions of the derivative software or documentation.

227.7203-6  Contract clauses.


(a)(1)  Use the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, in solicitations and contracts when the successful offeror(s) will be required to deliver computer software or computer software documentation.  Do not use the clause when the only deliverable items are technical data (other than computer software documentation), commercial computer software or commercial computer software documentation, commercial items (see 227.7102-3), special works (see 227.7205), or contracts under the Small Business Innovative Research Program (see 227.7104).  Except as provided in 227.7107-2, do not use the clause in architect-engineer and construction contracts.



(2)  Use the clause at 252.227-7014 with its Alternate I in research contracts when the contracting officer determines, in consultation with counsel, that public dissemination by the contractor would be—




(i)  In the interest of the Government; and




(ii)  Facilitated by the Government relinquishing its right to publish the work for sale, or to have others publish the work for sale on behalf of the Government.


(b)  Use the clause at 252.227-7016, Rights in Bid or Proposal Information, in solicitations and contracts that include the clause at 252.227-7014.


(c)  Use the clause at 252.227-7019, Validation of Asserted Restrictions--Computer Software, in solicitations and contracts that include the clause at 252.227-7014.  The clause provides procedures for the validation of asserted restrictions on the Government's rights to use, release, or disclose computer software.


(d)  Use the clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends, in solicitations and contracts when it is anticipated that the Government will provide the contractor, for performance of its contract, computer software or computer software documentation marked with another contractor's restrictive legend(s).


(e)  Use the provision at 252.227-7028, Technical Data or Computer Software Previously Delivered to the Government, in solicitations when the resulting contract will require the contractor to deliver computer software or computer software documentation.  The provision requires offerors to identify any software or documentation specified in the solicitation as deliverable items that are the same or substantially the same as software or documentation which the offeror has delivered or is obligated to deliver, either as a contractor or subcontractor, under any other federal agency contract.


(f)  Use the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, in solicitations and contracts that include the clause at 252.227-7014 when the contractor will be required to deliver noncommercial computer software documentation (technical data).  The clause implements statutory requirements under 10 U.S.C. 2321.  Paragraph (e) of the clause contains information that must be included in a formal challenge.

227.7203-7  Reserved.

227.7203-8  Deferred delivery and deferred ordering of computer software and computer software documentation.


(a)  Deferred delivery.  Use the clause at 252.227-7026, Deferred Delivery of Technical Data or Computer Software, when it is in the Government's interests to defer the delivery of computer software or computer software documentation.  The clause permits the contracting officer to require the delivery of data identified as “deferred delivery” data or computer software at any time until two years after acceptance by the Government of all items (other than technical data or computer software) under the contract or contract termination, whichever is later.  The obligation of subcontractors or suppliers to deliver such data expires two years after the date the prime contractor accepts the last item from the subcontractor or supplier for use in the performance of the contract.  The contract must specify the computer software or computer software documentation that is subject to deferred delivery.  The contracting officer shall notify the contractor sufficiently in advance of the desired delivery date for such software or documentation to permit timely delivery.


(b)  Deferred ordering.  Use the clause at 252.227-7027, Deferred Ordering of Technical Data or Computer Software, when a firm requirement for software or documentation has not been established prior to contract award but there is a potential need for computer software or computer software documentation.  Under this clause, the contracting officer may order any computer software or computer software documentation generated in the performance of the contract or any subcontract thereunder at any time until three years after acceptance of all items (other than technical data or computer software) under the contract or contract termination, whichever is later.  The obligation of subcontractors to deliver such technical data or computer software expires three years after the date the contractor accepts the last item under the subcontract.  When the software or documentation are ordered, the delivery dates shall be negotiated and the contractor compensated only for converting the software or documentation into the prescribed form, reproduction costs, and delivery costs. 

227.7203-9  Copyright.


(a)  Copyright license.



(1)  The clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, requires a contractor to grant, or obtain for the Government license rights which permit the Government to reproduce the software or documentation, distribute copies, perform or display the software or documentation and, through the right to modify data, prepare derivative works.  The extent to which the Government, and others acting on its behalf, may exercise these rights varies for each of the standard data rights licenses obtained under the clause.  When non-standard license rights in computer software or computer software documentation will be negotiated, negotiate the extent of the copyright license concurrent with negotiations for the data rights license.  Do not negotiate copyright licenses for computer software that provide less rights than the standard restricted rights in computer software license.  For computer software documentation, do not negotiate a copyright license that provides less rights than the standard limited rights in technical data license.



(2)  The clause at 252.227-7013, Rights in Technical Data--Noncommercial Items, does not permit a contractor to incorporate a third party's copyrighted software into a deliverable software item unless the contractor has obtained an appropriate license for the Government and, when applicable, others acting on the Government's behalf, or has obtained the contracting officer's written approval to do so.  Grant approval to use third party copyrighted software in which the Government will not receive a copyright license only when the Government's requirements cannot be satisfied without the third party material or when the use of the third party material will result in cost savings to the Government which outweigh the lack of a copyright license.


(b)  Copyright considerations--special works.  See 227.7205 for copyright considerations when acquiring special works.

227.7203-10  Contractor identification and marking of computer software or computer software documentation to be furnished with restrictive markings.


(a)  Identification requirements.



(1)  The solicitation provision at 252.227-7017, Identification and Assertion of Use, Release, or Disclosure Restrictions, requires offerors to identify, prior to contract award, any computer software or computer software documentation that an offeror asserts should be provided to the Government with restrictions on use, modification, reproduction, release, or disclosure.  This requirement does not apply to restrictions based solely on copyright.  The notification and identification must be submitted as an attachment to the offer.  If an offeror fails to submit the attachment or fails to complete the attachment in accordance with the requirements of the solicitation provision, such failure shall constitute a minor informality.  Provide offerors an opportunity to remedy a minor informality in accordance with the procedures at FAR 14.405 or 15.306(a).  An offeror's failure to correct an informality within the time prescribed by the contracting officer shall render the offer ineligible for award.



(2)  The procedures for correcting minor informalities shall not be used to obtain information regarding asserted restrictions or an offeror's suggested asserted rights category.  Questions regarding the justification for an asserted restriction or asserted rights category must be pursued in accordance with the procedures at 227.7203-13.



(3)  The restrictions asserted by a successful offeror shall be attached to its contract unless, in accordance with the procedures at 227.7203-13, the parties have agreed that an asserted restriction is not justified.  The contract attachment shall provide the same information regarding identification of the computer software or computer software documentation, the asserted rights category, the basis for the assertion, and the name of the person asserting the restrictions as required by paragraph (d) of the solicitation provision at 252.227-7017.  Subsequent to contract award, the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, permits a contractor to make additional assertions under certain conditions.  The additional assertions must be made in accordance with the procedures and in the format prescribed by that clause.



(4)  Neither the pre- or post-award assertions made by the contractor nor the fact that certain assertions are identified in the attachment to the contract, determine the respective rights of the parties.  As provided at 227.7203-13, the Government has the right to review, verify, challenge and validate restrictive markings.



(5)  Information provided by offerors in response to the solicitation provision at 252.227-7017 may be used in the source selection process to evaluate the impact on evaluation factors that may be created by restrictions on the Government's ability to use or disclose computer software or computer software documentation.


(b)  Contractor marking requirements.  The clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation—


(1)  Requires a contractor who desires to restrict the Government's rights in computer software or computer software documentation to place restrictive markings on the software or documentation, provides instructions for the placement of the restrictive markings, and authorizes the use of certain restrictive markings.  When it is anticipated that the software will or may be used in combat or situations which simulate combat conditions, do not permit contractors to insert instructions into computer programs that interfere with or delay operation of the software to display a restrictive rights legend or other license notice; and



(2)  Requires a contractor to deliver, furnish, or otherwise provide to the Government any computer software or computer software documentation in which the Government has previously obtained rights with the Government's pre-existing rights in that software or documentation unless the parties have agreed otherwise or restrictions on the Government's rights to use, modify, reproduce, release, or disclose the software or documentation have expired.  When restrictions are still applicable, the contractor is permitted to mark the software or documentation with the appropriate restrictive legend.


(c)  Unmarked computer software or computer software documentation.



(1)  Computer software or computer software documentation delivered or otherwise provided under a contract without restrictive markings shall be presumed to have been delivered with unlimited rights and may be released or disclosed without restriction.  To the extent practicable, if a contractor has requested permission (see paragraph (c)(2) of this subsection) to correct an inadvertent omission of markings, do not release or disclose the software or documentation pending evaluation of the request.



(2)  A contractor may request permission to have appropriate legends placed on unmarked computer software or computer software documentation at its expense.  The request must be received by the contracting officer within six months following the furnishing or delivery of such software or documentation, or any extension of that time approved by the contracting officer.  The person making the request must—




(i)  Identify the software or documentation that should have been marked;




(ii)  Demonstrate that the omission of the marking was inadvertent, the proposed marking is justified and conforms with the requirements for the marking of computer software or computer software documentation contained in the clause at 252.227-7014; and




(iii)  Acknowledge, in writing, that the Government has no liability with respect to any disclosure, reproduction, or use of the software or documentation made prior to the addition of the marking or resulting from the omission of the marking.



(3)  Contracting officers should grant permission to mark only if the software or documentation were not distributed outside the Government or were distributed outside the Government with restrictions on further use or disclosure.

227.7203-11  Contractor procedures and records.


(a)  The clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, requires a contractor, and its subcontractors or suppliers that will deliver computer software or computer software documentation with other than unlimited rights, to establish and follow written procedures to assure that restrictive markings are used only when authorized and to maintain records to justify the validity of restrictive markings.


(b)  The clause at 252.227-7019, Validation of Asserted Restrictions--Computer Software, requires contractors and their subcontractors or suppliers at any tier to maintain records sufficient to justify the validity of markings that assert restrictions on the use, modification, reproduction, release, performance, display, or disclosure of computer software.

227.7203-12  Government right to establish conformity of markings.


(a)  Nonconforming markings.



(1)  Authorized markings are identified in the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.  All other markings are nonconforming markings.  An authorized marking that is not in the form, or differs in substance, from the marking requirements in the clause at 252.227-7014 is also a nonconforming marking.



(2)  The correction of nonconforming markings on computer software is not subject to 252.227-7019, Validation of Asserted Restrictions--Computer Software, and the correction of nonconforming markings on computer software documentation (technical data) is not subject to 252.227-7037, Validation of Restrictive Markings on Technical Data.  To the extent practicable, the contracting officer should return computer software or computer software documentation bearing nonconforming markings to the person who has placed the nonconforming markings on the software or documentation to provide that person an opportunity to correct or strike the nonconforming markings at that person's expense.  If that person fails to correct the nonconformity and return the corrected software or documentation within 60 days following the person's receipt of the software or documentation, the contracting officer may correct or strike the nonconformity at that person's expense.  When it is impracticable to return computer software or computer software documentation for correction, contracting officers may unilaterally correct any nonconforming markings at Government expense.  Prior to correction, the software or documentation may be used in accordance with the proper restrictive marking.


(b)  Unjustified markings.



(1)  An unjustified marking is an authorized marking that does not depict accurately restrictions applicable to the Government's use, modification, reproduction, release, or disclosure of the marked computer software or computer software documentation.  For example, a restricted rights legend placed on computer software developed under a Government contract either exclusively at Government expense or with mixed funding (situations under which the Government obtains unlimited or government purpose rights) is an unjustified marking.



(2)  Contracting officers have the right to review and challenge the validity of unjustified markings.  However, at any time during performance of a contract and notwithstanding existence of a challenge, the contracting officer and the person who has asserted a restrictive marking may agree that the restrictive marking is not justified.  Upon such agreement, the contracting officer may, at his or her election, either—




(i)  Strike or correct the unjustified marking at that person's expense; or




(ii)  Return the computer software or computer software documentation to the person asserting the restriction for correction at that person's expense.  If the software or documentation are returned and that person fails to correct or strike the unjustified restriction and return the corrected software or documentation to the contracting officer within 60 days following receipt of the software or documentation, the unjustified marking shall be corrected or stricken at that person's expense.

227.7203-13  Government right to review, verify, challenge and validate asserted restrictions.


(a)  General.  An offeror's or contractor's assertion(s) of restrictions on the Government's rights to use, modify, reproduce, release, or disclose computer software or computer software documentation do not, by themselves, determine the extent of the Government's rights in such software or documentation.  The Government may require an offeror or contractor to submit sufficient information to permit an evaluation of a particular asserted restriction and may challenge asserted restrictions when there are reasonable grounds to believe that an assertion is not valid.


(b)  Requests for information.  Contracting officers should have a reason to suspect that an asserted restriction might not be correct prior to requesting information.  When requesting information, provide the offeror or contractor the reason(s) for suspecting that an asserted restriction might not be correct.  A need for additional license rights is not, by itself, a sufficient basis for requesting information concerning an asserted restriction.  Follow the procedures at 227.7203-5(d) when additional license rights are needed but there is no basis to suspect that an asserted restriction might not be valid.


(c)  Transacting matters directly with subcontractors.  The clause at 252.227-7019, Validation of Asserted Restrictions--Computer Software, obtains the contractor's agreement that the Government may transact matters under the clause directly with a subcontractor or supplier, at any tier, without creating or implying privity of contract.  Contracting officers should permit a subcontractor or supplier to transact challenge and validation matters directly with the Government when—



(1)  A subcontractor's or supplier's business interests in its technical data would be compromised if the data were disclosed to a higher tier contractor;



(2)  There is reason to believe that the contractor will not respond in a timely manner to a challenge and an untimely response would jeopardize a subcontractor's or supplier's right to assert restrictions; or



(3)  Requested to do so by a subcontractor or supplier.


(d)  Challenging asserted restrictions.



(1)  Pre-award considerations.  The challenge procedures in the clause at 252.227-7019 could significantly delay competitive procurements.  Therefore, avoid challenging asserted restrictions prior to a competitive contract award unless resolution of the assertion is essential for successful completion of the procurement.



(2)  Computer software documentation.  Computer software documentation is technical data.  Challenges to asserted restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose computer software documentation must be made in accordance with the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, and the guidance at 227.7103-13.  The procedures in the clause at 252.227-7037 implement requirements contained in 10 U.S.C. 2321.  Resolution of questions regarding the validity of asserted restrictions using the process described at 227.7103-12(b)(2) is strongly encouraged.



(3)  Computer software.




(i)  Asserted restrictions should be reviewed before acceptance of the computer software deliverable under a contract.  The Government's right to challenge an assertion expires three years after final payment under the contract or three years after delivery of the software, whichever is later.  Those limitations on the Government's challenge rights do not apply to software that is publicly available, has been furnished to the Government without restrictions, or has been otherwise made available without restrictions.




(ii)  Contracting officers must have reasonable grounds to challenge the current validity of an asserted restriction.  Before challenging an asserted restriction, carefully consider all available information pertaining to the asserted restrictions.  Resolution of questions regarding the validity of asserted restrictions using the process described at 227.7203-12(b)(2) is strongly encouraged.  After consideration of the situations described in paragraph (c) of this subsection, contracting officers may request the person asserting a restriction to furnish a written explanation of the facts and supporting documentation for the assertion in sufficient detail to enable the contracting officer to determine the validity of the assertion.  Additional supporting documentation may be requested when the explanation provided by that person does not, in the contracting officer's opinion, establish the validity of the assertion.




(iii)  Assertions may be challenged whether or not supporting documentation was requested.  Challenges must be in writing and issued to the person asserting the restriction.



(4)  Extension of response time.  The contracting officer, at his or her discretion, may extend the time for response contained in a challenge, as appropriate, if the contractor submits a timely written request showing the need for additional time to prepare a response.


(e)  Validating or denying asserted restrictions.



(1)  Contracting officers must promptly issue a final decision denying or sustaining the validity of each challenged assertion unless the parties have agreed on the disposition of the assertion.  When a final decision denying the validity of an asserted restriction is made following a timely response to a challenge, the Government is obligated to continue to respect the asserted restrictions through final disposition of any appeal unless the agency head notifies the person asserting the restriction that urgent or compelling circumstances do not permit the Government to continue to respect the asserted restriction.  See 252.227-7019(g) for restrictions applicable following a determination of urgent and compelling circumstances.



(2)  Only a contracting officer's final decision, or actions of an agency Board of Contract Appeals or a court of competent jurisdiction, that sustain the validity of an asserted restriction constitute validation of the restriction.


(f)  Multiple challenges to an asserted restriction.  When more than one contracting officer challenges an asserted restriction, the contracting officer who made the earliest challenge is responsible for coordinating the Government challenges.  That contracting officer shall consult with all other contracting officers making challenges, verify that all challenges apply to the same asserted restriction and, after consulting with the contractor, subcontractor, or supplier asserting the restriction, issue a schedule that provides that person a reasonable opportunity to respond to each challenge.

227.7203-14  Conformity, acceptance, and warranty of computer software and computer software documentation.


(a)  Computer software documentation.  Computer software documentation is technical data.  See 227.7103-14 for appropriate guidance and statutory requirements.


(b)  Computer software.



(1)  Conformity and acceptance.  Solicitations and contracts requiring the delivery of computer software shall specify the requirements the software must satisfy to be acceptable.  Contracting officers, or their authorized representatives, are responsible for determining whether computer software tendered for acceptance conforms to the contractual requirements.  Except for nonconforming restrictive markings (follow the procedures at 227.7203-12(a) if nonconforming markings are the sole reason computer software tendered for acceptance fails to conform to contractual requirements), do not accept software that does not conform in all respects to applicable contractual requirements.  Correction or replacement of nonconforming software, or an equitable reduction in contract price when correction or replacement of the nonconforming data is not practicable or is not in the Government's interests, shall be accomplished in accordance with—




(i)  The provisions of a contract clause providing for inspection and acceptance of deliverables and remedies for nonconforming deliverables; or




(ii)  The procedures at FAR 46.407(c) through (g), if the contract does not contain an inspection clause providing remedies for nonconforming deliverables.



(2)  Warranties.




(i)  Weapon systems.  Computer software that is a component of a weapon system or major subsystem should be warranted as part of the weapon system warranty.  Follow the procedures at 246.770.




(ii)  Non-weapon systems.  Approval of the chief of the contracting office must be obtained to use a computer software warranty other than a weapon system warranty.  Consider the factors at FAR 46.703 in deciding whether to obtain a computer software warranty.  When approval for a warranty has been obtained, the clause at 252.246-7001, Warranty of Data, and its alternates, may be appropriately modified for use with computer software or a procurement specific clause may be developed.

227.7203-15  Subcontractor rights in computer software or computer software documentation.


(a)  Subcontractors and suppliers at all tiers should be provided the same protection for their rights in computer software or computer software documentation as are provided to prime contractors.


(b)  The clauses at 252.227-7019, Validation of Asserted Restrictions--Computer Software, and 252.227-7037, Validation of Restrictive Markings on Technical Data, obtain a contractor's agreement that the Government's transaction of validation or challenge matters directly with subcontractors at any tier does not establish or imply privity of contract.  When a subcontractor or supplier exercises its right to transact validation matters directly with the Government, contracting officers shall deal directly with such persons, as provided at 227.7203-13(c) for computer software and 227.7103-13(c)(3) for computer software documentation (technical data).


(c)  Require prime contractors whose contracts include the following clauses to include those clauses, without modification except for appropriate identification of the parties, in contracts with subcontractors or suppliers who will be furnishing computer software in response to a Government requirement (see 227.7103-15(c) for clauses required when subcontractors or suppliers will be furnishing computer software documentation (technical data)):



(1)  252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation;



(2)  252.227-7019, Validation of Asserted Restrictions--Computer Software;



(3)  252.227.7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends; and



(4)  252.227.7028, Technical Data or Computer Software Previously Delivered to the Government.


(d)  Do not require contractors to have their subcontractors or suppliers at any tier relinquish rights in technical data to the contractor, a higher tier subcontractor, or to the Government, as a condition for award of any contract, subcontract, purchase order, or similar instrument except for the rights obtained by the Government under the provisions of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the contractor's contract with the Government.

227.7203-16  Providing computer software or computer software documentation to foreign governments, foreign contractors, or international organizations.

Computer software or computer software documentation may be released or disclosed to foreign governments, foreign contractors, or international organizations only if release or disclosure is otherwise permitted both by Federal export controls and other national security laws or regulations.  Subject to such laws and regulations, the Department of Defense—


(a)  May release or disclose computer software or computer software documentation in which it has obtained unlimited rights to such foreign entities or authorize the use of such data by those entities; and


(b)  Shall not release or disclose computer software or computer software documentation for which restrictions on use, release, or disclosure have been asserted to such foreign entities or authorize the use of such data by those entities, unless the intended recipient is subject to the same provisions as included in the use and non-disclosure agreement at 227.7103-7 and the requirements of the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, governing use, modification, reproduction, release, performance, display, or disclosure of such data have been satisfied.

227.7203-17  Overseas contracts with foreign sources.


(a)  The clause at 252.227-7032, Rights in Technical Data and Computer Software (Foreign), may be used in contracts with foreign contractors to be performed overseas, except Canadian purchases (see paragraph (c) of this subsection) in lieu of the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, when the Government requires the unrestricted right to use, modify, reproduce, release, perform, display, or disclose all computer software or computer software documentation to be delivered under the contract.  Do not use the clause in contracts for special works.


(b)  When the Government does not require unlimited rights, the clause at 252.227-7032 may be modified to accommodate the needs of a specific overseas procurement situation.  The Government should obtain rights to the computer software or computer software documentation that are not less than the rights the Government would have obtained under the software rights clause(s) prescribed in this part for a comparable procurement performed within the United States or its outlying areas.


(c)  Contracts for Canadian purchases shall include the appropriate software rights clause prescribed in this part for a comparable procurement performed within the United States or its outlying areas.

227.7204  Contracts under the Small Business Innovative Research Program.

When contracting under the Small Business Innovative Research Program, follow the procedures at 227.7104.

227.7205  Contracts for special works.


(a)  Use the clause at 252.227-7020, Rights in Special Works, in solicitations and contracts where the Government has a specific need to control the distribution of computer software or computer software documentation first produced, created, or generated in the performance of a contract and required to be delivered under that contract, including controlling distribution by obtaining an assignment of copyright, or a specific need to obtain indemnity for liabilities that may arise out of the creation, delivery, use, modification, reproduction, release, performance, display, or disclosure of such software or documentation.  Use the clause—



(1)  In lieu of the clause at 252.227-7014, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, when the Government must own or control copyright in all computer software or computer software documentation first produced, created, or generated and required to be delivered under a contract; or



(2)  In addition to the clause at 252.227-7014 when the Government must own or control copyright in some of the computer software or computer software documentation first produced, created, or generated and required to be delivered under a contract.  The specific software or documentation in which the Government must own or control copyright must be identified in a special contract requirement.


(b)  Although the Government obtains an assignment of copyright and unlimited rights in the computer software or computer software documentation delivered as a special work under the clause at 252.227-7020, the contractor retains use and disclosure rights in that software or documentation.  If the Government needs to restrict a contractor's rights to use or disclose a special work, it must also negotiate a special license which specifically restricts the contractor's use or disclosure rights.


(c)  The clause at 252.227-7020 does not permit a contractor to incorporate into a special work any work copyrighted by others unless the contractor obtains the contracting officer's permission to do so and obtains for the Government a non-exclusive, paid up, world-wide license to make and distribute copies of that work, to prepare derivative works, to perform or display any portion of that work, and to permit others to do so for government purposes.  Grant permission only when the Government's requirements cannot be satisfied unless the third party work is included in the deliverable work.


(d)  Examples of other works which may be procured under the clause at 

252.227-7020 include, but are not limited to, audiovisual works, scripts, soundtracks, musical compositions, and adaptations; histories of departments, agencies, services or units thereof; surveys of Government establishments; instructional works or guidance to Government officers and employees on the discharge of their official duties; reports, books, studies, surveys or similar documents; collections of data containing information pertaining to individuals that, if disclosed, would violate the right of privacy or publicity of the individuals to whom the information relates; or investigative reports.

227.7206  Contracts for architect-engineer services.

Follow 227.7107 when contracting for architect-engineer services.

227.7207  Contractor data repositories.

Follow 227.7108 when it is in the Government's interests to have a data repository include computer software or to have a separate computer software repository.  Contractual instruments establishing the repository requirements must appropriately reflect the repository manager's software responsibilities.

* * * * *
PART 246 - QUALITY ASSURANCE
* * * * *

SUBPART 246.7 – WARRANTIES
* * * * *

246.710  Contract clauses.


(1)  Use a clause substantially the same as the clause at 252.246-7001, Warranty of Data, in solicitations and contracts that include the clause at 252.227-7013, Rights in Technical Data and Computer Software[–Noncommercial], when there is a need for greater protection or period of liability than provided by the inspection and warranty clauses prescribed in FAR Part 46.
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.227-7000  [Reserved.]Non-Estoppel.

As prescribed at 227.7009-1, insert the following clause in patent releases, license agreements, and assignments:

NON-ESTOPPEL (OCT 1966)

The Government reserves the right at any time to contest the enforceability, validity, scope of, or the title to any patent or patent application herein licensed without waiving or forfeiting any right under this contract.

(End of clause)

252.227-7001  [Reserved.]Release of Past Infringement.

As prescribed at 227.7009-2(a), insert the following clause in patent releases, license agreements, and assignments:

RELEASE OF PAST INFRINGEMENT (AUG 1984)

The Contractor hereby releases each and every claim and demand which he now has or may hereafter have against the Government for the manufacture or use by or for the Government prior to the effective date of this contract, of any inventions covered by (i) any of the patents and applications for patent identified in this contract, and (ii) any other patent or application for patent owned or hereafter acquired by him, insofar as and only to the extent that such other patent or patent application covers the manufacture, use, or disposition of (description of subject matter).*

(End of clause)

*Bracketed portions of the clause may be omitted when not appropriate or not encompassed by the release as negotiated.

252.227-7002  [Reserved.]Readjustment of Payments.

As prescribed at 227.7009-2(b), insert the following clause in patent releases, license agreements, and assignments:

READ JUSTMENT OF PAYMENTS (OCT 1966)


(a)  If any license, under substantially the same patents and authorizing substantially the same acts which are authorized under this contract, has been or shall hereafter be granted within the United States, on royalty terms which are more favorable to the licensee than those contained herein, the Government shall be entitled to the benefit of such more favorable terms with respect to all royalties accruing under this contract after the date such more favorable terms become effective, and the Contractor shall promptly notify the Secretary in writing of the granting of such more favorable terms.


(b)  In the event any claim of any patent hereby licensed is construed or held invalid by decision of a court of competent jurisdiction, the requirement to pay royalties under this contract insofar as its arises solely by reason of such claim, and any other claim not materially different therefrom, shall be interpreted in conformity with the court's decision as to the scope of validity of such claims; Provided, however, that in the event such decision is modified or reversed on appeal, the requirement to pay royalties under this contract shall be interpreted in conformity with the final decision rendered on such appeal.

(End of clause)

252.227-7003  [Reserved.]Termination.

As prescribed at 227.7009-2(c), insert the following clause in patent releases, license agreements, and assignments:

TERMINATION (AUG 1984)

Notwithstanding any other provision of this contract, the Government shall have the right to terminate the within license, in whole or in part, by giving the Contractor not less than thirty (30) days notice in writing of the date such termination is to be effective; provided, however, that such termination shall not affect the obligation of the Government to pay royalties which have accrued prior to the effective date of such termination.

(End of clause)

252.227-7004  [Reserved]License Grant.

As prescribed at 227.7009-3(a), insert the following clause in patent releases, license agreements, and assignments:

LICENSE GRANT (AUG 1984)


(a)  The Contractor hereby grants to the Government an irrevocable, nonexclusive, nontransferable, and paid up license under the following patents, applications for patent, and any patents granted on such applications, and under any patents which may issue as the result of any reissue, division or continuation thereof, to practice by or cause to be practiced for the Government throughout the world, any and all of the inventions thereunder, in the manufacture and use of any article or material, in the use of any method or process, and in the disposition of any article or material in accordance with law:

	U.S. Patent No. ___________________
	Date _____________________

	
	

	Application Serial No. _____________
	Filing Date _______________


together with corresponding foreign patents and foreign applications for patents, insofar as the Contractor has the right to grant licenses thereunder without incurring an obligation to pay royalties or other compensation to others solely on account of such grant.


(b)  No rights are granted or implied by the agreement under any other patents other than as provided above or by operation of law.


(c)  Nothing contained herein shall limit any rights which the Government may have obtained by virtue of prior contracts or by operation of law or otherwise.

(End of clause)

252.227-7005  [Reserved.]License Term.

As prescribed at 227.7009-3(b), insert one of the following clauses in patent releases, license agreements, and assignments:

LICENSE TERM (OCT 2001)

ALTERNATE I (AUG 1984)

The license hereby granted shall remain in full force and effect for the full term of each of the patents referred to in the “License Grant” clause of this contract and any and all patents hereafter issued on applications for patent referred to in such “License Grant” clause.

ALTERNATE II (OCT 2001)

The license hereby granted shall terminate on the ______ day of _______________, ____; Provided, however, that said termination shall be without prejudice to the completion of any contract entered into by the Government prior to said date of termination or to the use or disposition thereafter of any articles or materials manufactured by or for the Government under this license.

252.227-7006  [Reserved.]License Grant---Running Royalty.

As prescribed at 227.7009-4(a), insert the following clause in patent releases, license agreements, and assignments:

LICENSE GRANT--RUNNING ROYALTY (AUG 1984)


(a)  The Contractor hereby grants to the Government, as represented by the Secretary of ______________, an irrevocable, nonexclusive, nontransferable license under the following patents, applications for patent, and any patents granted on such applications, and under any patents which may issue as the result of any reissue, division, or continuation thereunder to practice by or cause to be practiced for the Department of ______________, throughout the world, any and all of the inventions thereunder in the manufacture and use of any article or material, in the use of any method or process, and in the disposition of any article or material in accordance with law:

	U.S. Patent No. ___________________
	Date _____________________

	
	

	Application Serial No. _____________
	Filing Date _______________


together with corresponding foreign patents and foreign applications for patent, insofar as the Contractor has the right to grant licenses thereunder without incurring an obligation to pay royalties or other compensation to others solely on account of such grant.


(b)  No rights are granted or implied by the agreement under any other patents other than as provided above or by operation of law.


(c)  Nothing contained herein shall limit any rights which the Government may have obtained by virtue of prior contracts or by operation of law or otherwise.

(End of clause)
252.227-7007  [Reserved.]License Term--Running Royalty.

As prescribed at 227.7009-4(b), insert the following clause in patent releases, license agreements, and assignments:

LICENSE TERM--RUNNING ROYALTY (AUG 1984)

The license hereby granted shall remain in full force and effect for the full term of each of the patents referred to in the “License Grant” clause of this contract and any and all patents hereafter issued on applications for patent referred to above unless sooner terminated as elsewhere herein provided.

(End of clause)

252.227-7008  [Reserved.]Computation of Royalties.

As prescribed at 227.7009- 4(c), insert the following clause in patent releases, license agreements, and assignments:

COMPUTATION OF ROYALTIES (AUG 1984)

Subject to the conditions hereinafter stated, royalties shall accrue to the Contractor under this agreement on all articles or materials embodying, or manufactured by the use of, any or all inventions claimed under any unexpired United States patent licensed herein, upon acceptance thereof by the Department of  __________, at the rate of ____ percent of the net selling price of such articles or materials (amount) per (name of item) * whether manufactured by the Government or procured under a fixed price contract, and at the rate of (amount) per (name of item) acquired or manufactured by a Contractor performing under a cost-reimbursement contract.  With respect to such articles or materials made by the Department of __________, “net selling price,” as used in this paragraph, means the actual cost of direct labor and materials without allowance for overhead and supervision.

(End of clause) 

*Use bracketed matter as appropriate.

252.227-7009  [Reserved.]Reporting and Payment of Royalties.

As prescribed at 227.7009-4(d), insert the following clause in patent releases, license agreements, and assignments:

REPORTING AND PAYMENT OF ROYALTIES (AUG 1984)


(a)  The (procuring office) shall, on or before the sixtieth (60th) day next following the end of each yearly* period ending _________________ during which royalties have accrued under this license, deliver to the Contractor, subject to military security regulations, a report in writing furnishing necessary information relative to royalties which have accrued under this contract.


(b)  Royalties which have accrued under this contract during the yearly* period ending ________________ shall be paid to the Contractor (if appropriations therefor are available or become available) within sixty (60) days next following the receipt of a voucher from the Contractor submitted in accordance with the report referred to in (a) of this clause; Provided, that the Government shall not be obligated to pay, in respect of any such yearly period, on account of the combined royalties accruing under this contract directly and under any separate licenses granted pursuant to the “License to Other Government Agencies” clause (if any) of this contract, an amount greater than ________ dollars ($_________), and if such combined royalties exceed the said maximum yearly obligation, each department or agency shall pay a pro rata share of the said maximum yearly obligation as determined by the proportion its accrued royalties bear to the combined total of accrued royalties.

(End of clause) 

*The frequency, date, and length of reporting periods should be selected as appropriate to the particular circumstances of the contract.

252.227-7010 [Reserved.] License to Other Government Agencies.

As prescribed at 227.7009-4(e), insert the following clause in patent releases, license agreements, and assignments:

LICENSE TO OTHER GOVERNMENT AGENCIES (AUG 1984)

The Contractor hereby agrees to grant a separate license under the patents, applications for patents, and improvements referred to in the “License Grant” clause of this contract, on the same terms and conditions as appear in this license contract, to any other department or agency of the Government at any time on receipt of a written request for such a license from such department or agency; Provided, however, that as to royalties which accrue under such separate licenses, reports and payments shall be made directly to the Contractor by each such other department or agency pursuant to the terms of such separate licenses.  The Contractor shall notify the Licensee hereunder promptly upon receipt of any request for license hereunder.

(End of clause) 

252.227-7011  Assignments[Reserved].
As prescribed at 227.7010, insert the following clause in assignments.

ASSIGNMENT (AUG 1984)

The Contractor hereby conveys to the Government, as represented by the Secretary of ____________, the entire right, title, and interest in and to the following patents (and applications for patent), in and to the inventions thereof, and in and to all claims and demands whatsoever for infringement thereof heretofore accrued, the same to be held and enjoyed by the Government through its duly appointed representatives to the full end of the term of said patents (and to the full end of the terms of all patents which may be granted upon said applications for patent, or upon any division, continuation- in-part or continuation thereof):

	U.S. Patent No.
	
	
	Date
	
	

	Name of Inventor
	
	

	U.S. Application Serial No.
	
	Filing Date
	
	

	Name of Inventor
	
	


together with corresponding foreign patents and applications for patent insofar as the Contractor has the right to assign the same.

(End of clause)

252.227-7012 [Reserved.] Patent License and Release Contract.

As prescribed at 227.7012, insert the following clause in patent releases, license agreements, and assignments:

_______________________ (Contract No.)

PATENT LICENSE AND RELEASE CONTRACT (SEP 1999)

THIS CONTRACT is effective as of the ____ day of [month, year], between the UNITED STATES OF AMERICA (hereinafter called the Government), and _________
____________________ (hereinafter called the Contractor), (a corporation organized and existing under the laws of the State of _______________), (a partnership consisting of _____________________), (an individual trading as ____________________), of the City of _______________________, in the State of _________________.

WHEREAS, the Contractor warrants that it has the right to grant the within license and release, and the Government desires to procure the same, and

WHEREAS, this contract is authorized by law, including 10 U.S.C. 2386.

NOW THEREFORE, in consideration of the grant, release and agreements hereinafter recited, the parties have agreed as follows:



ARTICLE l.  License Grant.*



(Insert the clause at 252.227-7004 for a paid up license, or the clause at 252.227-7006 for a license on a running royalty basis.)



ARTICLE 2.  License Term.*



(Insert the appropriate alternative clause at 252.227-7005 for a paid up license, or the clause at 252.227-7007 for a license on a running royalty basis.)



ARTICLE 3.  Release of Past Infringement.



(Insert the clause at 252.227-7001.)



ARTICLE 4.  Non-Estoppel.



(Insert the clause at 252.227-7000.)



ARTICLE 5.  Payment.



The Contractor shall be paid the sum of __________ Dollars ($________) in full compensation for the rights herein granted and agreed to be granted.  (For a license on a running royalty basis, insert the clause at 252.227-7006 in accordance with the instructions therein, and also the clause as specified at 252.227-7002 and 252.227-7009 and 252.227-7010.)



ARTICLE 6.  Covenant Against Contingent Fees.



(Insert the clause at FAR 52.203-5.)



ARTICLE 7.  Assignment of Claims.



(Insert the clause at FAR 52.232-23.)



ARTICLE 8.  Gratuities.



(Insert the clause at FAR 52.203-3.)



ARTICLE 9.  Disputes.



(Insert the clause at FAR 52.233-1.)



ARTICLE 10.  Successors and Assignees.



This Agreement shall be binding upon the Contractor, its successors** and assignees, but nothing contained in this Article shall authorize an assignment of any claim against the Government otherwise than as permitted by law.



IN WITNESS WHEREOF, the parties hereto have executed this contract.




THE UNITED STATES OF AMERICA

	By
	
	
	

	Date
	
	
	

	(Signature and Title of Contractor 

Representative)  _______________

	By
	
	
	

	Date
	
	
	


*If only a release is procured, delete this article; if an assignment is procured, use the clause at 252.227-7011.

**When the Contractor is an individual, change “successors” to “heirs”; if a partnership, modify appropriately.

(End of clause) 

252.227-7013  Rights in Technical Data [and Computer Software]—Noncommercial Items.

As prescribed in 227.7103-6[4-8](a), use the following clause:

RIGHTS IN TECHNICAL DATA [AND COMPUTER SOFTWARE]--NONCOMMERCIAL ITEMS (NOV 1995[DATE])


(a)  Definitions.  As used in this clause:[—]



(1)  “Computer data base” means a collection of data recorded in a form capable of being processed by a computer.  The term does not include computer software. 



[(1)  “Commercial computer software” means computer software that is a commercial item.]



(2)  “Computer program” means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.



[(2)  “Commercial technical data” means technical data that is or pertains to a commercial item.]



(3)  “Computer software” means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer data bases or computer software documentation.



[(3)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.]



(4)  “Computer software documentation” means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.  



[(4)  “Computer program” means a set of instructions, rules, routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations.  Examples include firmware, object code, and any form of executable code.]



(5)  “Detailed manufacturing or process data” means technical data that describe the steps, sequences, and conditions of manufacturing, processing or assembly used by the manufacturer to produce an item or component or to perform a process.



[(5)  “Computer software” means computer programs; and source code, source code listings, and similar human-readable, recorded information that can be complied to generate a computer program.  The term does not include computer database or computer software documentation.]



(6)  “Developed” means that an item, component, or process exists and is workable.  Thus, the item or component must have been constructed or the process practiced.  Workability is generally established when the item, component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item, component, or process, and the state of the art.  To be considered “developed,” the item, component, or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item, component, or process be actually reduced to practice within the meaning of Title 35 of the United States Code.



[(6)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.]



(7)  “Developed exclusively at private expense” means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.




(i)  Private expense determinations should be made at the lowest practicable level.




(ii)  Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.



[(7)  “Detailed manufacturing or process data” means technical data that describe the steps, sequences, and conditions of manufacturing, processing, or assembly used by the manufacturer to produce an item or to perform a process.]



(8)  “Developed exclusively with government funds” means development was not accomplished exclusively or partially at private expense.



[(8)  “Developed” means that—





(i)  An item or process exists and is workable.  Workability is generally established when the item or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item or process, and the state of the art.  To be considered "developed," the item or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item or process be actually reduced to practice within the meaning of title 35 of the United States Code.




(ii) A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;





(iii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the computer software can reasonably be expected to perform its intended purpose; or





(iv)  Computer software user’s documentation required to be delivered or otherwise provided under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.]







(9)  “Developed with mixed funding” means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.



[(9)  “Developed exclusively at private expense” means development was accomplished entirely with costs charged to not paid or reimbursed by the Government, or costs paid or reimbursed by the Government through indirect cost pools, costs not allowed to a Government contract, or any combination thereof.





(i)  Private expense determinations should be made at the lowest practicable level.





(ii)  Under fixed-price contracts, when total costs are greater than the firm-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at Government, private, or mixed expense.]



(10)  “Form, fit, and function data” means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.



[(10)  “Developed exclusively with Government funds” means development was not accomplished exclusively or partially at private expense.] 



(11)  “Government purpose” means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.



[(11)  “Developed with mixed funding” means development was accomplished partially with costs charged to not paid or reimbursed by the Government or costs paid or reimbursed by the Government through indirect cost pools and/or costs not allocated to a Government contract, and partially with costs charged paid or reimbursed directly to a by the Government contract.]



(12)  “Government purpose rights” means the rights to—




(i)  Use, modify, reproduce, release, perform, display, or disclose technical data within the Government without restriction; and




(ii)  Release or disclose technical data outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for United States government purposes.



[(12)  “Form, fit, and function data” means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item or process to the extent necessary to permit identification of physically and functionally interchangeable items.] 



(13)  “Limited rights” means the rights to use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or authorize the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is—




(i)  Necessary for emergency repair and overhaul; or




(ii)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes;




(iii)  Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and




(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, or use.




[(13)  “Government purpose” means any activity in which the United States Government is a party.






(i)  The term includes competitive procurement and any agreements or contracts with, or sales or transfers to, international or multi-national defense organizations or foreign governments.






(ii)  The term does not include the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or to authorize others to do so.]



(14)  “Technical data” means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data incidental to contract administration, such as financial and/or management information.



[(14)  “Government purpose rights” means the rights to—




(i)  Access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software within the Government without restriction; and




(ii)  Release or disclose technical data or computer software outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose that data for United States Government purposes.   However, the Government shall not release or disclose the technical data or computer software outside the Government unless—





(A)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient is subject to has executed the non-disclosure agreement at 227.7107-2 with its required attachments; or





(B)  The recipient is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachments required by that clause.]




(15)  “Unlimited rights” means rights to use, modify, reproduce, perform, display, release, or disclose technical data in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.




[(15)  "Limited rights" means the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be accessed or used by another party, unless—   




(i)  The reproduction, release, disclosure, access, or use is—





(A)  Necessary for emergency repair and overhaul; 





(B)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or access or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; or





(C)  A release or disclosure of computer software design documentation to, or access by, a contractor or subcontractor performing a service contract (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use such computer software documentation to diagnose and correct deficiencies in a computer program, to  modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes; 




(ii)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient—





(A)  Has executed the use and non-disclosure agreements at 227.7107-2, with its required attachment(s); or





(B)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(iii)  The recipient for emergency repair or overhaul is required to destroy the technical data and all copies in its possession promptly following completion of the emergency repair or overhaul, and to notify the Contractor that the data or computer software have been destroyed; and





(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.



(16)  “Noncommercial computer software” means computer software that does not qualify as commercial computer software.



(17)  "Noncommercial technical data" means technical data that does not qualify as commercial technical data.



(18)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Install and use computer software on one computer at a time.  The computer software may not be time shared or accessed by more than one terminal or central processing unit unless otherwise permitted by this contract;




(ii)  Transfer computer software within the Government without further permission of the Contractor so long as the transferred computer software remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified computer software only as provided in paragraphs (a)(18)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified computer software except as provided in paragraphs (a)(18)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors—






(1)  Have executed are subject to the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Are Government contractors receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(18)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient—






(1)  Has executed the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Is a Government contractor receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025, and the attachments required by that clause; 





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(C)  The Government shall require a recipient of restricted rights computer software for emergency repair or overhaul to destroy any copies of the computer software in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the computer software has been destroyed.

    (19)  “SBIR data” means all—

 

(i)  Technical data—





(A)  Pertaining to items, components, or processes developed under a Small Business Innovation Research (SBIR) award; or





(B)  Created under a SBIR award that does not require the development of items or processes; and



(ii)  Computer software developed under a SBIR award.
    (20)  “SBIR data rights” mean the Government's rights during the SBIR data protection period (specified at  252.227-7014(b)(5)(ii)) to access, use, modify, reproduce, release, perform, display, or disclose SBIR data as follows:



(i) Limited rights in SBIR data that is technical data; and



(ii) Restricted rights in SBIR data that is computer software.


(21)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data. 


(22)  "Unlimited rights" means the rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.]    


(b)  Rights in technical data.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in technical data other than computer software documentation (see the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract for rights in computer software documentation):

[Government Rights.  The Contractor grants or shall obtain for the Government the following paid-up, world-wide, nonexclusive, irrevocable license rights in technical data and computer software:] 



(1)  Unlimited rights.  The Government shall have unlimited rights in technical data that are—




(i)  Data pertaining to an item, component, or process which has been or will be developed exclusively with Government funds;




(ii)  Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test, or similar work was specified as an element of performance;




(iii)  Created exclusively with Government funds in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes;




[(i)  Technical data or computer software developed exclusively with Government funds;




(ii)  Technical data pertaining to an item or process which has been or will be developed exclusively with Government funds;




(iii)  Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test, or similar work was specified as an element of performance;]




(iv)  Form, fit, and function data;




(v)  Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(vi)  Corrections or changes to technical data furnished to the Contractor by the Government;




(vii)  Otherwise publicly available or have been released or disclosed by the Contractor or subcontractor without restrictions on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(viii)  Data in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; or




(ix)  Data furnished to the Government, under this or any other Government contract or subcontract thereunder, with—





(A)  Government purpose license rights or limited rights and the restrictive condition(s) has/have expired; or





(B)  Government purpose rights and the Contractor's exclusive right to use such data for commercial purposes has expired.




[(v)  Technical data or computer software necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(vi)  Corrections or changes to technical data or computer software furnished to the Contractor by the Government;




(vii)  Technical data or computer software otherwise publicly available or that has been released or disclosed by the Contractor or subcontractor without restrictions;




(viii)  Technical data or computer software in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; 




(ix)  Technical data or computer software furnished to the Government, under this or any other Government contract or subcontract with restrictive conditions and the restrictive conditions have expired (e.g., Government purpose rights, SBIR data rights, or negotiated license rights); 




(x)  Computer software user's documentation required to be delivered or otherwise provided under this contract; and  




(xi)  Technical data or computer software delivered or otherwise provided to the Government without any restrictive markings (see paragraph (g)).]




(2)  Government purpose rights. 




(i)  The Government shall have g[G]overnment purpose rights for a five-year period, or such other period as may be negotiated, in technical data—





(A)  That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights in such data as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or





(B)  Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.





[(A)  Technical data or computer software developed with mixed funding; and





(B)  Technical data pertaining to items or processes developed with mixed funding;]




(ii)  The five-year period, or such other period as may have been negotiated [under paragraph (b)(5) of this clause], shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the  [computer software, development of the] items components, or processes, or creation of the [technical] data. described in paragraph (b)(2)(i)(B) of this clause.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the technical data [or computer software].




(iii)  The Government shall not release or disclose technical data in which it has government purpose rights unless—





(A)  Prior to release or disclosure, the intended recipient is subject to the non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS); or





(B)  The recipient is a Government contractor receiving access to the data for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.




(iv)  The Contractor has the exclusive right, including the right to license others, to use technical data in which the Government has obtained government purpose rights under this contract for any commercial purpose during the time period specified in the government purpose rights legend prescribed in paragraph (f)(2) of this clause.



(3)  Limited rights.




(i)  Except as provided in paragraphs (b)(1)(ii) and (b)(1)(iv[iii]) through (b)(1)(ix)[(xi)] of this clause, the Government shall have limited rights in technical data—





(A[i])  Pertaining to items, components, or processes developed exclusively at private expense and marked with the limited rights legend prescribed in paragraph (f) of this clause; or





(B[ii])  Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.




(ii)  The Government shall require a recipient of limited rights data for emergency repair or overhaul to destroy the data and all copies in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the data have been destroyed.




(iii)  The Contractor, its subcontractors, and suppliers are not required to provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data furnished to the Government with limited rights.  However, if the Government desires to obtain additional rights in technical data in which it has limited rights, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All technical data in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract.  The license shall enumerate the additional rights granted the Government in such data.



(4)  Specifically negotiated license rights.  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause.  Any rights so negotiated shall be identified in a license agreement made part of this contract.



[(4)  Restricted rights.  The Government shall have restricted rights in noncommercial computer software that was developed exclusively at private expense and is required to be delivered or otherwise provided to the Government under this contract.]



(5)  Prior government rights.  Technical data that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless—




(i)  The parties have agreed otherwise; or




(ii)  Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.



[(5)  Negotiated license rights. 

                  (i)  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(4) of this clause (including the period during which the Government shall have Government purpose rights) may be modified only by mutual written agreement. 



 (ii)  If either party desires to negotiate specialized license rights in technical data or computer software, the other party agrees to enter into negotiations. 



(iii)  However, in no event may the negotiated license provide the Government lesser rights than limited rights in technical data, or restricted rights in computer software.



(iv)   Any license rights negotiated under this paragraph shall be identified in a license agreement attached to this contract.]



(6)  Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of technical data made in accordance with paragraph (a)(13) or (b)(2)(iii) of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the data and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.



[(6)  Prior Government rights.  Technical data and computer software that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights, shall be delivered, furnished, or otherwise provided with the pre-existing rights, unless—




(i)  The parties have agreed otherwise; or




(ii)  Any restrictions on the Government's rights to access, use, modify, reproduce, release, perform, display, or disclose the technical data or computer software have expired.



(7)  Rights in derivative technical data and computer software.  The Government shall retain its rights in the unchanged portions of any technical data and computer software delivered or otherwise provided under this contract that the Contractor uses to prepare, or includes in, derivative technical data or computer software.]


(c)  Contractor rights in technical data.  All rights not granted to the Government are retained by the Contractor.


(d)  Third party copyrighted data.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted data in the technical data to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable data of the appropriate scope set forth in paragraph (b) of this clause, and has affixed a statement of the license or licenses obtained on behalf of the Government and other persons to the data transmittal document.


[(c)  Contractor rights in technical data or computer software.  The Contractor (or other third party owner or licensor) retains all intellectual property rights for technical data and computer software (including ownership) developed under this contract except those granted to the Government as specified under paragraph (b) of this clause.


(d)  Third party technical data or computer software.  (1)  The Contractor shall not incorporate any third party owned or licensed technical data or computer software in the technical data or computer software to be delivered or otherwise provided under this contract unless—




(i)  The Contractor has obtained for the Government the license rights necessary to perfect a license in the deliverable technical data or computer software of the appropriate scope set forth in paragraph (b) of this clause; or 




(ii)  The Contracting Officer has granted specific written approval to do so. 



(2)  The Contractor shall ensure that any such license rights obtained from third parties and granted to the Government are identified and asserted pursuant to paragraph (f) of this clause, and such technical data and computer software are appropriately marked pursuant to paragraph (g) of this clause.


(e)  Release from liability.  In the event that an authorized recipient of technical data or computer software delivered or otherwise provided to the Government under this contract engages in any unauthorized activities with such technical data or computer software, the Contractor agrees to—




(1)  Release the Government from liability for any licensed use of technical data or computer software made in accordance with the Government's license rights granted pursuant to paragraph (b) of this clause; and 




(2)  Seek relief solely from the party who has improperly accessed, used, modified, reproduced, released, performed, displayed, or disclosed Contractor technical data or computer software marked with restrictive legends.]


(e)  Identification and delivery of data to be furnished with restrictions on use, release, or disclosure.



(1)  This paragraph does not apply to restrictions based solely on copyright.



(2)  Except as provided in paragraph (e)(3) of this clause, technical data that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure are identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any data with restrictive markings unless the data are listed on the Attachment.



(3)  In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the data, in the following format, and signed by an official authorized to contractually obligate the Contractor:

Identification and Assertion of Restrictions on the Government's Use, Release, 

or Disclosure of Technical Data.




The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or disclose the following technical data should be restricted—

	Technical Data
	
	
	Name of Person

	to be Furnished
	Basis for
	Asserted Rights
	Asserting

	With Restrictions*
	Assertion**
	Category***
	Restrictions****

	(LIST)
	(LIST)
	(LIST)
	(LIST)





*If the assertion is applicable to items, components, or processes developed at private expense, identify both the data and each such item, component, or process.




**Generally, the development of an item, component, or process at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government's rights to use, release, or disclose technical data pertaining to such items, components, or processes.  Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government's rights should be restricted.




***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated under another contract, limited or government purpose rights under this or a prior contract, or specifically negotiated licenses).




****Corporation, individual, or other person, as appropriate.

	Date
	_________________________________

	Printed Name and Title
	_________________________________

	
	_________________________________

	Signature
	_________________________________


 (End of identification and assertion)



(4)  When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's assertions.  The Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the procedures of the Validation of Restrictive Markings on Technical Data clause of this contract. 



[(f)  Identification and delivery of technical data and computer software to be furnished with restrictions.  The Contractor shall not deliver any technical data or computer software with restrictive markings unless the technical data or computer software are listed on an Attachment to this contract in accordance with—




(1)  The provision at DFARS 252.227-7017, Pre-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software; and




(2)  The clause at DFARS 252.227-7018 Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software.]  


(f)[(g)]  Marking requirements.  The Contractor, and its subcontractors or suppliers, may only [shall] assert restrictions on the Government's rights to [access], use, modify, reproduce, release, perform, display, or disclose technical data [or computer software] to be delivered [or otherwise provided] under this contract [only] by marking the deliverable data [that is] subject to restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this 

government purpose rights legend at paragraph (f)(2) of this clause; the limited rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.  



(1)  General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark [all technical data or computer software with] the appropriate legend[s]. on all technical data that qualify for such markings.  The authorized legends shall be placed on the transmittal document or storage container and, for printed material, each page of the printed material containing technical data for which restrictions are asserted.  When only portions of a page of printed material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a note, or other appropriate identifier.  Technical data transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  Reproductions of technical data or any portions thereof subject to asserted restrictions shall also reproduce the asserted restrictions.




[(i)  The authorized legends shall be placed on the transmittal document or storage media, and on each page of the printed material containing technical data or computer software for which restrictions are asserted.  If only portions of a page are subject to the asserted restrictions, the Contractor shall identify the restricted portions (e.g., by circling or underscoring with a note or other appropriate identifier).  




(ii)  Technical data or computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  




(iii)  The Contractor shall not use instructions that interfere with or delay the operation of the computer program in order to display an authorized legend in computer software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer's written permission to deliver such computer software has been obtained prior to delivery.




(iv)  Reproductions of technical data or computer software, or any portions thereof, subject to asserted restrictions shall also include the asserted restrictions.]



(2)  Government purpose rights markings.  Data delivered or otherwise furnished to the Government with government purpose rights shall be marked as follows:

GOVERNMENT PURPOSE RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	

	
	Expiration Date
	
	


(End of legend)



[(2)  Unlimited rights markings.  Technical data or computer software that is delivered or otherwise provided to the Government with unlimited rights, and that is marked with a copyright legend prescribed under 17 U.S.C. 401 or 402, shall also be marked as follows: 

The U.S. Government has Unlimited Rights in this technical data or computer software pursuant to the clause DFARS 252.227-7013 of this contract.  Any reproduction of technical data or computer software, or portions thereof, marked with this legend must also reproduce these markings.

(End of legend)]



(3)  Limited rights markings.  Data delivered or otherwise furnished to the Government with limited rights shall be marked with the following legend:

LIMITED RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	




The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(3) of the Rights in Technical Data--Noncommercial Items clause contained in the above identified contract.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such data must promptly notify the above named Contractor.

(End of legend)

   [(3)  Government purpose rights markings.  Technical data or computer software delivered or otherwise provided to the Government with Government purpose rights shall be marked as follows:

GOVERNMENT PURPOSE RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	

	
	Expiration Date
	
	


The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose these technical data or computer software are restricted by paragraph (b)(2) of the Rights in Technical Data and Computer Software—Noncommercial clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of technical data or computer software or portions thereof marked with this legend must also reproduce the markings.

(End of legend)]



(4)  Special license rights markings.




(i)  Data in which the Government's rights stem from a specifically negotiated license shall be marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these data are restricted by Contract No. _____(Insert contract number)____, License No. ____(Insert license identifier)____.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.









(End of legend)




(ii)  For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).

[(4)  Limited rights markings.  Technical data delivered or otherwise provided to the Government with limited rights shall be marked with the following legend:

LIMITED RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	


The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose these technical data or computer software are restricted by paragraph (b)(3) of the Rights in Technical Data and Computer Software—Noncommercial clause contained in the above identified contract.  Any reproduction of technical data or computer software or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such technical data or computer software shall promptly notify the above named Contractor.

(End of legend)]



(5)  Pre-existing data markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data deliverable under this contract, and those restrictions are still applicable, the Contractor may mark such data with the appropriate restrictive legend for which the data qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.



[(5)  Restricted rights markings.  Computer software delivered or otherwise provided to the Government with restricted rights shall be marked with the following legend:

RESTRICTED RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	


The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose this computer software are restricted by paragraph (b)(4) of the Rights in Technical Data and Computer Software—Noncommercial clause contained in the above identified contract.  Any reproduction of computer software or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such computer software shall promptly notify the above named Contractor.

(End of legend)



(6)  Negotiated license rights markings.




(i)  Except as noted in paragraph (g)(6)(ii) of this clause, technical data and computer software in which the Government's rights stem from a negotiated license shall be marked with the following legend:

NEGOTIATED LICENSE RIGHTS

The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose these technical data or computer software are restricted by Contract No.(Insert contract number), License No. (Insert license identifier).  Any reproduction of technical data or computer software or portions thereof marked with this legend must also reproduce the markings.

(End of legend)




(ii)  For purposes of marking, negotiated licenses do not include Government purpose rights for which a different restrictive period has been negotiated (see paragraph (g)(3) of this clause), or Government purpose license rights acquired under a prior contract (see paragraph (g)(7) of this clause).



(7)  Pre-existing technical data or computer software markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights in technical data or computer software, the Contractor may mark such technical data or computer software with the appropriate restrictive legend 

in accordance with the marking procedures in paragraph (g)(1) of this clause.



(8)
Authorized Markings.  Except as provided in paragraph (g)(7) of this clause, only the following legends are authorized under this contract: 





(i) The unlimited rights legend at paragraph (g)(2) of this clause.





(ii) The Government purpose rights legend at paragraph (g)(3) of this clause.





(iii) The limited rights legend at paragraph (g)(4) of this clause.





(iv)  The restricted rights legend at paragraph (g)(5) of this clause.





(v)  The negotiated license rights legend at paragraph (g)(6) of this clause.





(vi) The notice of copyright as prescribed under 17 U.S.C. 401 or 402.]

(g)[(h)]  Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver technical data [or computer software] with other than unlimited rights, shall—



(1)  Have, maintain, and follow written procedures sufficient to a[A]ssure that restrictive markings are used only when authorized by the terms of this clause; and



(2)  Maintain records sufficient to justify the validity of any restrictive markings on technical data [or computer software] delivered under this contract.


(h) [(i)]  Removal of unjustified and nonconforming markings.



(1)  Unjustified technical data [or computer software] markings.  The rights and obligations of the parties regarding the validation of restrictive markings on technical data [or computer software] furnished [provided] or to be furnished [provided] under this contract are contained in the [clause at 252.227-7037.] Validation of Restrictive Markings on Technical Data clause of this contract.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in accordance with the procedures in the Validation of Restrictive Markings on Technical Data clause of this contract, a restrictive marking is determined to be unjustified.



(2)  Nonconforming technical data [or computer software] markings.  A nonconforming marking is a marking placed on technical data [or computer software] delivered or otherwise furnished [provided] to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the [clause at 252.227-7037.] Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking and the Contractor fails to remove or correct such marking within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming marking.


(i) [(j)]  Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.


(j)  Limitation on charges for rights in technical data
.



(1)  The Contractor shall not charge to this contract any cost, including, but not limited to, license fees, royalties, or similar charges, for rights in technical data to be delivered under this contract when--




(i)  The Government has acquired, by any means, the same or greater rights in the data; or




(ii)  The data are available to the public without restrictions.



(2)  The limitation in paragraph (j)(1) of this clause—




(i)  Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier technical data, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and




(ii)  Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the technical data will be delivered.


(k)  Applicability to subcontractors or suppliers.



(1)  The Contractor shall ensure that [recognize and protect] the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery processes of paragraph (e) of this clause. are recognized and protected.



(2)[(i)]  Whenever any technical data [or computer software will] for noncommercial items is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause[ (or other appropriate clause(s) prescribed at DFARS 227.7104-8),] in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties [as follows: 
                          (A)  References to the Government are not changed.




  (B)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.
                  (ii)]  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data [or computer software except by mutual agreement of the parties whose rights are affected. 



(iii)  If the clause used with a subcontractor or supplier is not a clause that is used in the prime contract (or higher-tier subcontract), the Contractor shall notify the Government of the use of the clause and, if appropriate pursuant to DFARS 227.7104-8(d), the Contracting Officer will modify the prime contract to include the new clause].



(3)  Technical data [or computer software] required to be delivered by a subcontractor or supplier shall normally be delivered to the next higher-tier contractor, subcontractor, or supplier.  However, when there is a requirement in the prime contract for [technical] data [or computer software to be submitted] which may be submitted with other than unlimited rights by a subcontractor or supplier, then said [a] subcontractor or supplier may fulfill its requirement by submitting [the technical data or computer software] such data directly to the Government., rather than through a higher-tier contractor, subcontractor, or supplier.



(4)  The Contractor and higher-tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in technical data [or computer software] from their subcontractors or suppliers.



(5)  In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in technical data [or computer software] as an excuse for failing to satisfy its contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN 1995) [(DATE)]
As prescribed in 227.7103-6(b)(1),  [227.7104-8(a)(3)], add the following paragraph (l) to the basic clause:


(l)  Publication for sale.



(1)  This paragraph only applies to technical data [or computer software] in which the Government has obtained unlimited rights or a license to make an unrestricted release of technical data [or computer software].



(2)  The Government shall not publish, [or authorize others to publish on its behalf,] a deliverable technical data [or computer software if the Contractor publishes the technical data or computer software for sale prior to the Government’s intended publication.  Before the Contractor publishes any technical data or computer software, the Contractor shall promptly notify the Contracting Officer of such publication(s).  The Government’s publication restrictions shall not apply after twenty-four (24) months following the delivery date specified in this contract, or the removal of any national security or export control restrictions, whichever is later.] item or items identified in this contract as being subject to paragraph (l) of this clause or authorize others to publish such data on its behalf if, prior to publication for sale by the Government and within twenty-four (24) months following the date specified in this contract for delivery of such data or the removal of any national security or export control restrictions, whichever is later, the Contractor publishes that item or items for sale and promptly notifies the Contracting Officer of such publication(s).  Any such publication shall include a notice identifying the number of this contract and the Government's rights in the published data.



(3)  This limitation on the Government's right to publish for sale shall continue as long as the data are reasonably available to the public for purchase.


ALTERNATE II (NOV 2009) [(DATE)]
As prescribed in 227.7103-6(b)(2) [227.7104-8(a)(4)], add the following paragraphs (a)([23]16) and (b)([8]7) to the basic clause:

(a)([23]16)  "Vessel design" means the design of a vessel, boat, or craft, and its components, including the hull, decks, superstructure, and the exterior surface shape of all external shipboard equipment and systems.  The term includes designs covered by 10 U.S.C. 7317, and designs protectable under 17 U.S.C. 1301, et seq.

(b)([8]7)  Vessel designs.  For a vessel design (including a vessel design embodied in a useful article) that is developed or delivered under this contract, the Government shall have the right to make and have made any useful article that embodies the vessel design, to import the article, to sell the article, and to distribute the article for sale or to use the article in trade, to the same extent that the Government is granted rights in the technical data pertaining to the vessel design.
252.227-7014  Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation.

As prescribed in 227.7203-6(a)(1), use the following clause:

RIGHTS IN NONCOMMERCIAL COMPUTER SOFTWARE AND NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTATION (JUN 1995)


(a)  Definitions.  As used in this clause:



(1)  “Commercial computer software” means software developed or regularly used for non-governmental purposes which—




(i)  Has been sold, leased, or licensed to the public;




(ii)  Has been offered for sale, lease, or license to the public;




(iii)  Has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this contract; or




(iv)  Satisfies a criterion expressed in paragraph (a)(1)(i), (ii), or (iii) of this clause and would require only minor modification to meet the requirements of this contract.



(2)  “Computer database” means a collection of recorded data in a form capable of being processed by a computer.  The term does not include computer software.



(3)  “Computer program” means a set of instructions, rules, or routines, recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.



(4)  “Computer software” means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer databases or computer software documentation.



(5)  “Computer software documentation” means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.



(6)  “Developed” means that—




(i)  A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;




(ii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the software can reasonably be expected to perform its intended purpose; or




(iii)  Computer software documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.



(7)  “Developed exclusively at private expense” means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.




(i)  Private expense determinations should be made at the lowest practicable level.




(ii)  Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.



(8)  “Developed exclusively with government funds” means development was not accomplished exclusively or partially at private expense.



(9)  “Developed with mixed funding” means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.



(10)  “Government purpose” means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation for commercial purposes or authorize others to do so.



(11)  “Government purpose rights” means the rights to—




(i)  Use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation within the Government without restriction; and




(ii)  Release or disclose computer software or computer software documentation outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose the software or documentation for United States government purposes.



(12)  “Minor modification” means a modification that does not significantly alter the nongovernmental function or purpose of the software or is of the type customarily provided in the commercial marketplace.



(13)  “Noncommercial computer software” means software that does not qualify as commercial computer software under paragraph (a)(1) of this clause.



(14)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Use a computer program with one computer at one time.  The program may not be accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;




(ii)  Transfer a computer program to another Government agency without the further permission of the Contractor if the transferor destroys all copies of the program and related computer software documentation in its possession and notifies the licensor of the transfer.  Transferred programs remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified software only as provided in paragraphs (a)(14)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified software except as provided in paragraphs (a)(14)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors are subject to the use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS) or are Government contractors receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends;





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(14)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends; and





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose.



(15)  “Unlimited rights” means rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.


(b)  Rights in computer software or computer software documentation.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in noncommercial computer software or computer software documentation.  All rights not granted to the Government are retained by the Contractor.



(1)  Unlimited rights.  The Government shall have unlimited rights in—




(i)  Computer software developed exclusively with Government funds;




(ii)  Computer software documentation required to be delivered under this contract;




(iii)  Corrections or changes to computer software or computer software documentation furnished to the Contractor by the Government;




(iv)  Computer software or computer software documentation that is otherwise publicly available or has been released or disclosed by the Contractor or subcontractor without restriction on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(v)  Computer software or computer software documentation obtained with unlimited rights under another Government contract or as a result of negotiations; or




(vi)  Computer software or computer software documentation furnished to the Government, under this or any other Government contract or subcontract thereunder with—





(A)  Restricted rights in computer software, limited rights in technical data, or government purpose license rights and the restrictive conditions have expired; or





(B)  Government purpose rights and the Contractor's exclusive right to use such software or documentation for commercial purposes has expired.



(2)  Government purpose rights.




(i)  Except as provided in paragraph (b)(1) of this clause, the Government shall have government purpose rights in computer software developed with mixed funding.




(ii)  Government purpose rights shall remain in effect for a period of five years unless a different period has been negotiated.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the computer software or computer software documentation.  The government purpose rights period shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the computer software.




(iii)  The Government shall not release or disclose computer software in which it has government purpose rights to any other person unless—





(A)  Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7; or





(B)  The recipient is a Government contractor receiving access to the software or documentation for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends.



(3)  Restricted rights.




(i)  The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under this contract that were developed exclusively at private expense.




(ii)  The Contractor, its subcontractors, or suppliers are not required to provide the Government additional rights in noncommercial computer software delivered or otherwise provided to the Government with restricted rights.  However, if the Government desires to obtain additional rights in such software, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All noncommercial computer software in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract (see paragraph (b)(4) of this clause).  The license shall enumerate the additional rights granted the Government.



(4)  Specifically negotiated license rights.




(i)  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in computer software, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software documentation than are enumerated in paragraph (a)(13) of the Rights in Technical Data--Noncommercial Items clause of this contract.




(ii)  Any rights so negotiated shall be identified in a license agreement made part of this contract.



(5)  Prior government rights.  Computer software or computer software documentation that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless—




(i)  The parties have agreed otherwise; or




(ii)  Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.



(6)  Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of computer software made in accordance with paragraph (a)(14) or (b)(2)(iii) of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the software, and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor software marked with restrictive legends.


(c)  Rights in derivative computer software or computer software documentation.  The Government shall retain its rights in the unchanged portions of any computer software or computer software documentation delivered under this contract that the Contractor uses to prepare, or includes in, derivative computer software or computer software documentation.


(d)  Third party copyrighted computer software or computer software documentation.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted computer software or computer software documentation in the software or documentation to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable software or documentation of the appropriate scope set forth in paragraph (b) of this clause, and prior to delivery of such—



(1)  Computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer; or



(2)  Computer software documentation, has affixed to the transmittal document a statement of the license rights obtained.


(e)  Identification and delivery of computer software and computer software documentation to be furnished with restrictions on use, release, or disclosure.



(1)  This paragraph does not apply to restrictions based solely on copyright.



(2)  Except as provided in paragraph (e)(3) of this clause, computer software that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure is identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any software with restrictive markings unless the software is listed on the Attachment.



(3)  In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the software, in the following format, and signed by an official authorized to contractually obligate the Contractor:

Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Computer Software.




The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or disclose the following computer software should be restricted:

	Computer Software
	
	
	Name of Person

	to be Furnished
	Basis for
	Asserted Rights
	Asserting

	With Restrictions*
	Assertion**
	Category***
	Restrictions****

	(LIST)
	(LIST)
	(LIST)
	(LIST)





*Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government's rights to use, release, or disclose computer software.




**Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government's rights should be restricted.




***Enter asserted rights category (e.g., restricted or government purpose rights in computer software, government purpose license rights from a prior contract, rights in SBIR software generated under another contract, or specifically negotiated licenses).




****Corporation, individual, or other person, as appropriate.

	Date
	______________________________

	Printed Name and Title
	______________________________

	
	______________________________

	Signature
	______________________________


 (End of identification and assertion)



(4)  When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's assertions.  The Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the procedures of the Validation of Asserted Restrictions—Computer Software clause of this contract.


(f)  Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose computer software by marking the deliverable software or documentation subject to restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract: the government purpose rights legend at paragraph (f)(2) of this clause; the restricted rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.



(1)  General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all computer software that qualify for such markings.  The authorized legends shall be placed on the transmittal document or software storage container and each page, or portions thereof, of printed material containing computer software for which restrictions are asserted.  Computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  However, instructions that interfere with or delay the operation of computer software in order to display a restrictive rights legend or other license statement at any time prior to or during use of the computer software, or otherwise cause such interference or delay, shall not be inserted in software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer's written permission to deliver such software has been obtained prior to delivery.  Reproductions of computer software or any portions thereof subject to asserted restrictions, shall also reproduce the asserted restrictions.



(2)  Government purpose rights markings.  Computer software delivered or otherwise furnished to the Government with government purpose rights shall be marked as follows:

GOVERNMENT PURPOSE RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	

	
	Expiration Date
	
	





The Government's rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(2) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of the software or portions thereof marked with this legend must also reproduce the markings.

(End of legend)



(3)  Restricted rights markings.  Software delivered or otherwise furnished to the Government with restricted rights shall be marked with the following legend:

RESTRICTED RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	





The Government's rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(3) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  Any reproduction of computer software or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such software must promptly notify the above named Contractor.

(End of legend)



(4)  Special license rights markings.




(i)  Computer software or computer software documentation in which the Government's rights stem from a specifically negotiated license shall be marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these data are restricted by Contract No. _____(Insert contract number)____, License No. ____(Insert license identifier)____.  Any reproduction of computer software, computer software documentation, or portions thereof marked with this legend must also reproduce the markings.
(End of legend)




(ii)  For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).



(5)  Pre-existing markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights to use, modify, release, perform, display, or disclose computer software or computer software documentation and those restrictions are still applicable, the Contractor may mark such software or documentation with the appropriate restrictive legend for which the software qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.


(g)  Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver computer software or computer software documentation with other than unlimited rights, shall—



(1)  Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and



(2)  Maintain records sufficient to justify the validity of any restrictive markings on computer software or computer software documentation delivered under this contract.


(h)  Removal of unjustified and nonconforming markings.



(1)  Unjustified computer software or computer software documentation markings.  The rights and obligations of the parties regarding the validation of restrictive markings on computer software or computer software documentation furnished or to be furnished under this contract are contained in the Validation of Asserted Restrictions--Computer Software and the Validation of Restrictive Markings on Technical Data clauses of this contract, respectively.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in accordance with the procedures of those clauses, a restrictive marking is determined to be unjustified.



(2)  Nonconforming computer software or computer software documentation markings.  A nonconforming marking is a marking placed on computer software or computer software documentation delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Asserted Restrictions--Computer Software or the Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking or markings and the Contractor fails to remove or correct such markings within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming markings.


(i)  Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.


(j)  Limitation on charges for rights in computer software or computer software documentation.



(1)  The Contractor shall not charge to this contract any cost, including but not limited to license fees, royalties, or similar charges, for rights in computer software or computer software documentation to be delivered under this contract when—




(i)  The Government has acquired, by any means, the same or greater rights in the software or documentation; or




(ii)  The software or documentation are available to the public without restrictions.



(2)  The limitation in paragraph (j)(1) of this clause—




(i)  Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier computer software or computer software documentation, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and




(ii)  Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the software or documentation will be delivered.


(k)  Applicability to subcontractors or suppliers.



(1)  Whenever any noncommercial computer software or computer software documentation is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in its subcontracts or other contractual instruments, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher tier subcontractor's or supplier's rights in a subcontractor's or supplier's computer software or computer software documentation.



(2)  The Contractor and higher tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in computer software or computer software documentation from their subcontractors or suppliers.



(3)  The Contractor shall ensure that subcontractor or supplier rights are recognized and protected in the identification, assertion, and delivery processes required by paragraph (e) of this clause.



(4)  In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in computer software or computer software documentation as an excuse for failing to satisfy its contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN 1995)

As prescribed in 227.7203-6(a)(2), add the following paragraph (l) to the basic clause:


(l)  Publication for sale.


(1)  This paragraph only applies to computer software or computer software documentation in which the Government has obtained unlimited rights or a license to make an unrestricted release of the software or documentation.



(2)  The Government shall not publish a deliverable item or items of computer software or computer software documentation identified in this contract as being subject to paragraph (l) of this clause or authorize others to publish such software or documentation on its behalf if, prior to publication for sale by the Government and within twenty-four (24) months following the date specified in this contract for delivery of such software or documentation, or the removal of any national security or export control restrictions, whichever is later, the Contractor publishes that item or items for sale and promptly notifies the Contracting Officer of such publication(s).  Any such publication shall include a notice identifying the number of this contract and the Government's rights in the published software or documentation. 



(3)  This limitation on the Government's right to publish for sale shall continue as long as the software or documentation are reasonably available to the public for purchase.

[252.227-7014 Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program.

As prescribed in 227.7104-8(b), use the following clause:

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE—SMALL BUSINESS INNOVATION RESEARCH (SBIR) PROGRAM (DATE)


(a)  Definitions.  As used in this clause— 



(1)  “Commercial computer software” means computer software that is a commercial item.



 (2)  “Commercial technical data” means technical data that is or pertains to a commercial item.



(3)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of being stored in, or processed by a computer.  The term does not include computer software.



(4)  “Computer program” means a set of instructions, rules, or routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations. Examples include firmware, object code, and any form of executable code.



(5)  “Computer software” means computer programs and source code, source code listings, object code listings, and similar human-readable, recorded information, that can be compiled to generate a computer program.  The term does not include computer databases or computer software documentation.



(6)  “Computer software documentation” means technical data relating to computer software.     

     


(i) The term includes—



 
  (A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and 




  (B)  Computer software user’s documentation such as user’s or owner’s manuals, users, manuals, installation instructions, operating instructions, and other similar information that explains the capabilities of the computer software or provides instructions for using the computer software.




(ii)  The term does not include computer software.



(7)  “Detailed manufacturing or process data” means technical data that describe the steps, sequences, and conditions of manufacturing, processing, or assembly used by the manufacturer to produce an item or to perform a process.



(8)  “Developed” means that—




(i)  An item or process exists and is workable.  Workability is generally established when the item or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item or process, and the state of the art.  To be considered “developed,” the item or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item or process be actually reduced to practice within the meaning of title 35 of the United States Code;




(ii)  A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;




(iii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the computer software can reasonably be expected to perform its intended purpose; or




(iv)  Computer software user’s documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.



(9)  “Developed exclusively at private expense” means development was accomplished entirely with costs not paid or reimbursed by the Government, or costs paid or reimbursed by the Government through indirect cost pools, or any combination thereof.




(i)  Private expense determinations should be made at the lowest practicable level.




(ii)  Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at Government, private, or mixed expense.



(10)  “Form, fit, and function data” means technical data that describe the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item or process to the extent necessary to permit identification of physically and functionally interchangeable items.



(11)  “Government purpose” means any activity in which the United States Government is a party. 




(i) The term includes the competitive procurement and any agreements or contracts with, or sales or transfers to, international or multi-national defense organizations or foreign governments. 




(ii)  The term does not include the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software for commercial purposes or authorize others to do so.

     (12)  “Government purpose rights” means the rights to—




(i)  Access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software within the Government without restriction; and




(ii)  Release or disclose technical data or computer software outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose that data for Government purposes.  However, the Government shall not release or disclose the technical data or computer software outside the Government unless—





(A)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient has executed the non-disclosure agreement at 227.7107-2 with its required attachments; or





(B)  The recipient is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachments required by that clause.



(13)  “Limited rights” means the rights to access, use, modify, reproduce, release, perform, display, or disclose noncommercial technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or 
authorize the technical data to be accessed or used by another party, unless--

                  (i)  The reproduction, release, disclosure, access, or use is—

                        (A)  Necessary for emergency repair and overhaul; or



(B)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; or




(C)  A release or disclosure of computer software documentation to a contractor or subcontractor performing a service contract (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use such computer software documentation to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes; and 

    (ii)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient—

                    (A)  Has executed the use and non-disclosure agreements at 227.7101-2, with its required attachment(s); or



    (B)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 


         (iii)  The recipient of limited rights data for emergency repair or overhaul is required to destroy the technical data and all copies in its possession promptly following completion of the emergency repair or overhaul and to notify the Contractor that the data have been destroyed; and



  (iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.


(14)  “Noncommercial computer software” means computer software that does not qualify as commercial computer software.

       (15)  "Noncommercial technical data" means technical data that does not qualify as commercial technical data.


(16)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Install and use computer software on one computer at a time.  The computer software may not be shared or accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;




(ii)  Transfer computer software within the Government without further permission of the Contractor so as long as the transferred computer software remains subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified computer software only as provided in paragraphs (a)(13)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified computer software except as provided in paragraphs (a)(13)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors—






(1)  Have executed the use and are subject to the non-disclosure agreement at 227.7107-2, with its required attachment(s); or 






(2)  Are Government contractors receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025;





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(16)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(16)(i) of this clause.




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient—






(1)  Has executed the use and is subject to the non-disclosure agreement at DFARS 227.7107-2, with its required attachment(s); or 






(2)  Is a Government contractor receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the required attachment(s); 





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(16)(iv) of this clause, for any other purpose; and





(C)  The Government shall require a recipient of restricted rights computer software for emergency repair or overhaul is required to destroy any copies of the computer software in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the computer software has been destroyed.

    (17)  “SBIR data” means all—

 

(i)  Technical data—





(A)  Pertaining to items, components, or processed developed under a SBIR award; or





(B)  Created under a SBIR award that does not require the development of items or processes;  and



(ii)  Computer software developed under a SBIR award.
    (18)  “SBIR data rights” mean the Government's rights during the SBIR data protection period (specified at paragraph (b)(5)(ii) of this clause)  to access, use, modify, reproduce, release, perform, display, or disclose SBIR data as follows:



(i)  Limited rights in SBIR data that is technical data; and



(ii)  Restricted rights in SBIR data that is computer software.

  (19)  “Technical data” means recorded information, (regardless of the form or method of the recording), of a scientific or technical nature (including computer databases and computer software documentation).  This term does not include computer software or financial, administrative, cost or pricing, or management] data or other information incidental to contract administration. Recorded information of a scientific or technical nature that is included in computer databases is also technical data.


  (20)  “Unlimited rights” means the rights to access, use, modify, reproduce, perform, display, release or disclose, technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.


(b)  Government Rights.  The Contractor grants or shall obtain for the Government the following paid-up, world-wide, nonexclusive, irrevocable license rights in technical data and noncommercial computer software.  



(1)  Unlimited rights.  The Government shall have unlimited rights in—




(i)  Form, fit, and function data;




(ii)  Technical data or computer software necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(iii)  Corrections or changes to technical data or computer software furnished to the Contractor by the Government;




(iv)  Technical data or computer software otherwise publicly available or have been released or disclosed by the Contractor or a subcontractor without restrictions;



(v)  Technical data or computer software in which the Government has obtained unlimited rights under another Government contract or a result of negotiations; 




(vi)  SBIR data upon expiration of the SBIR data rights;

(vii)  Technical data or computer software furnished delivered or otherwise provided to the Government, under this or any other Government contract or subcontract in which the restrictive condition(s) has or have expired; and



(viii)  Computer software user’s documentation required to be delivered or otherwise provided under this contract; and




(ix)  Technical data or computer software delivered or otherwise provided to the Government without any restrictive markings.



(2)  Limited rights.  Except as provided in paragraphs (b)(1) of this clause, the Government shall have limited rights in technical data—




(i)  Pertaining to items or processes developed exclusively at private expense and marked with the limited rights legend prescribed in paragraph (g)(4) of this clause; or





(ii)  Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items or processes.



(3)  Restricted rights in computer software.  The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under this contract that were developed exclusively at private expense and were not created or developed under this contract.



(4)  Rights in commercial technical data and computer software.  The Government shall have the rights specified by the clause at 252.227-7015 in commercial technical data and commercial computer software required to be delivered or otherwise provided to the Government under this contract.



(5)  SBIR data rights.

                   (i)  Except as provided in paragraph (b)(1) of this clause, the Government shall have SBIR data rights in— 



        (A)  All SBIR data created or developed under this contract; and



         (B)  All relevant SBIR data created or developed under other SBIR contracts where such SBIR data is specifically referenced and protected under the 252.227-7014 and -7017 clauses of this contract.

                   (ii)  Protection Period. The Government’s SBIR data rights commence with contract award and end upon the date five years after acceptance of the last deliverable under this contract.  However, any SBIR data that is appropriately referenced and protected in a subsequent SBIR award during the five year period of this contract shall remain protected through the protection period of that subsequent SBIR award.  After the expiration of the applicable protection period, the Government shall have unlimited rights pursuant to paragraph (b)(1)(vi) of this clause.


(6)  Negotiated license rights.




(i)  SBIR Data.  The SBIR Data rights license granted to the Government under paragraph (b)(5) of this clause may, after award, be modified or transferred by mutual agreement only in writing under a separate agreement.




(ii)  Technical Data and Computer Software other than SBIR Data.

  



(A)  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) and (b)(5) of this clause (including the period during which the Government shall have Government purpose rights) may be modified only by mutual written agreement.  





(B)  If either party desires to negotiate specialized license rights in technical data or computer software, the other party agrees to enter into negotiations to for transferring such rights. 




(iii)  However, in no event may the negotiated license provide the Government lesser rights than limited rights in technical data, or restricted rights in computer software.




(iv)  Any license rights negotiated under this paragraph shall be identified in a license agreement attached to this contract.    

   


(7)  Prior Government rights.  Technical data, including computer software documentation, or computer software that will be delivered or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered or provided with the pre-existing rights, unless—




(i)  The parties have agreed otherwise; or




(ii)  Any restrictions on the Government's rights to access, use, modify, release, perform, display, or disclose the technical data or computer software have expired or no longer apply. 

              (8)  Rights in derivative computer software or computer software documentation.   The Government shall retain its rights in the unchanged portions of any technical data and computer software  delivered or otherwise provided under this contract that the Contractor uses to prepare, or includes in, derivative technical data or computer software. 

      (c)  Contractor rights in technical data or computer software.  The Contractor retains all intellectual property rights for technical data and computer software (including ownership) developed under this contract except those granted to the Government as specified under paragraph (b) of this clause. 


(d)  Third party copyrighted technical data and computer software.  (1)  The Contractor shall not incorporate any third party copyrighted technical data or computer software in the technical data or computer software to be delivered or otherwise provided under this contract unless—

                  (i)  The Contractor has obtained, for the Government the license rights necessary to perfect a license or licenses in the deliverable technical data or computer software of the appropriate scope set forth in paragraph (b) of this clause; or



  (ii)  The Contracting Officer has granted specific written approval to do so. 


      (2)  The Contractor shall ensure that any such license rights obtained from third parties and granted to the Government are identified and asserted pursuant to paragraph (f) of this clause, and such technical data and computer software are appropriately marked pursuant to paragraph (g) of this clause. 


(e)  Release from liability. 



(1)  The Contractor agrees that the Government, and other persons to whom the Government may have released or disclosed technical data or computer software delivered or otherwise furnished provided under this contract, shall have no liability for any release or disclosure of technical data or computer software that are not marked to indicate that these technical data or computer software are licensed data subject to access, use, modification, reproduction, release, performance, display, or disclosure restrictions.



(2)  In the event that an authorized recipient of technical data or computer software delivered or otherwise provided to the Government under this contract engages in any unauthorized activities with such technical data or computer software, the Contractor agrees to—




(i)  Release the Government from liability for any release or disclosure of technical data or computer software made in accordance with the Government's license rights granted pursuant to paragraph (b) of this clause; and 




(ii)  Seek relief solely from the party who has improperly accessed, used, modified, reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.

  (f)  Identification and delivery of technical data or computer software to be furnished provided with restrictions.  The Contractor shall not deliver or otherwise provide any technical data or computer software with restrictive markings unless the technical data or computer software are listed in an Attachment to this contract in accordance with—



(1)  The provision at DFARS 252.227-7017, Pre-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software; and 



(2)
The clause at DFARS 252.227-7018, Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software.

  (g)  Marking requirements.  The Contractor, and its subcontractors or suppliers, shall assert restrictions on the Government's rights to access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software to be delivered or otherwise provided under this contract only by marking the deliverable that is subject to restriction.  

     (1)  General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark all technical data and computer software with the appropriate legends. 

                  (i)  The authorized legends shall be placed on each page of the printed material or media containing the computer software or the transmittal document or storage container to which the restrictions apply.  If only portions of a page are subject to the asserted restrictions, the Contractor shall identify the restricted portions (e.g., by circling or underscoring with a note or other appropriate identifier.  



  (ii)  Technical data or computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  

                  (iii)  The Contractor shall not use instructions that interfere with or delay the operation of the computer program in order to display an authorized legend in computer software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer's written permission to deliver such computer software has been obtained prior to delivery.



  (iv)  Reproductions of technical data or computer software, or any portions thereof, subject to asserted restrictions shall also include the asserted restrictions.


(2)  Unlimited rights markings.  Technical data or computer software that is delivered or otherwise furnished provided to the Government with unlimited rights, and that is marked with a copyright legend prescribed under 17 U.S.C. 401 or 402, shall also be marked as follows: 

The U.S. Government has Unlimited Rights in this material technical data or computer software pursuant to the clause at DFARS 252.227-7018.  Any reproduction of technical data or computer software, or portions thereof, marked with this legend must also reproduce these markings.

(End of legend)

    
(3)  SBIR data rights markings.  Technical data or computer software that is delivered or otherwise provided to the Government with SBIR data rights shall be marked with the following legend:

SBIR DATA RIGHTS

	Contract No.
	
	

	Contractor Name
	
	

	Contractor Address
	
	





The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software marked with this legend are restricted during the protection period described at paragraph (b)(5) of the Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program clause contained in the above identified contract.  The Government has unlimited rights after the expiration of the protection period.   Any reproduction of technical data, computer software or portions thereof marked with this legend must also reproduce the markings.  

(End of legend)



(4)  Limited rights markings.  Technical data delivered or otherwise provided to the Government with limited rights shall be marked with the following legend:

	LIMITED RIGHTS


	

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	





The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights in Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause contained in the above identified contract.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings. Any person, other than the Government, who has been provided access to such technical data shall promptly notify the above named Contractor. 

(End of legend)



(5)  Restricted rights markings.  Computer software delivered or otherwise provided to the Government with restricted rights shall be marked with the following legend:

	RESTRICTED RIGHTS

	
	
	
	

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	


(End of legend)



(6)  Negotiated license rights markings.




(i)  Except as provided in paragraph (g)(6)(ii) of this clause, technical data or computer software in which the Government's rights stem from a negotiated license shall be marked with the following legend:

	NEGOTIATED LICENSE RIGHTS

	

	The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose this technical data or computer software  are restricted by Contract No. _____(Insert contract number)____, License No. ____(Insert license identifier)____.  Any reproduction of technical data, computer software, or portions thereof marked with this legend must also reproduce the markings.


 (End of legend)




(ii)  For purposes of marking, negotiated licenses do not include Government purpose license rights acquired under a prior contract (see paragraph (b)(7) of this clause).



(7)  Pre-existing data markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights in technical data or computer software, the Contractor may mark such technical data or computer software with the appropriate restrictive legend in accordance with  the marking procedures in paragraph (g)(1) of this clause.



(8)  Except as provided in paragraph (g)(7) of this clause, only the following legends are authorized under this contract:  





(i)  The SBIR data rights legend at paragraph (g)(3) of this clause. 





(ii)  The limited rights legend at paragraph (g)(34) of this clause. 





(iii)  The restricted rights legend at paragraph (g)(45) of this clause, or the negotiated license rights legend at paragraph (g)(6) of this clause. 



         (iv)  A notice of copyright as prescribed under 17 U.S.C. 401 or 402.


(h)  Contractor procedures and records.  Throughout performance of this contract, the Contractor, and its subcontractors or suppliers that will deliver technical data or computer software with other than unlimited rights, shall—



(1)  Assure that restrictive markings are used only when authorized by the terms of this clause; and



(2)  Maintain records sufficient to justify the validity of any restrictive markings on technical data or computer software delivered under this contract.

    (i)  Removal of unjustified and nonconforming markings.



(1)  Unjustified technical data or computer software markings.  The rights and obligations of the parties regarding the validation of restrictive markings on technical data or computer software furnished provided or to be furnished provided under this contract are contained in the clause at 252.227-7037.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if a restrictive marking is determined to be unjustified.



(2)  Nonconforming technical data or computer software markings.  A nonconforming marking is a marking placed on technical data or computer software delivered or otherwise furnished provided to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the clause at 252.227-7037.  If the Contracting Officer notifies the Contractor of a nonconforming marking and the Contractor fails to remove or correct such markings within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming markings.


(j)  Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.

  (k)  Applicability to subcontractors or suppliers.

    (1)  The Contractor shall assure that the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, 15 U.S.C. 638, and the identification, assertion, and delivery processes required by paragraph (f) of this clause are recognized and protected.

    (2)  Whenever any technical data or computer software is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall— 



 (i)  Use—




(A)  This same clause in the subcontract or other contractual instrument with a small business concern for SBIR data; or 



(B)  The appropriate clause prescribed at DFARS 227.7104-8 with other than a small business concern, or for commercial or other non SBIR data; and 



(ii)  Require its subcontractors or suppliers to do so at all tiers, without alteration, except to identify the parties as follows: 


       (A) 
References to the Government are not changed. 

                       (B)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause; and 



(iii)  If the clause used with a subcontractor or supplier is not a clause that is used in the prime contract (or higher-tier subcontract), the Contractor shall notify the Government of the use of the clause and, if appropriate pursuant to DFARS 227.7104-8(d), the Contracting Officer will modify the prime contract to include the new clause.

       (3)
 No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data or computer software.


(4)  Technical data required to be delivered by a subcontractor or supplier shall normally be delivered to the next higher-tier contractor, subcontractor, or supplier.  However, when there is a requirement in the prime contract for technical data which may be submitted with other than unlimited rights by a subcontractor or supplier, then said subcontractor or supplier may fulfill its requirement by submitting such technical data directly to the Government, rather than through a higher-tier contractor, subcontractor, or supplier.

       (5)  The Contractor and higher-tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in technical data or computer software from their subcontractors or suppliers.

       (6)  In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in technical data or computer software as an excuse for failing to satisfy its contractual obligation to the Government.

(End of clause)

ALTERNATE I (DATE)

As prescribed in 227.7104-8(b)(2), add the following paragraph (l) to the basic clause:


(l)  Publication for sale.



(1)  This paragraph applies only to technical data or computer software delivered to the Government with SBIR data rights.



(2)  Upon expiration of the SBIR data rights, the Government will not exercise its right to publish or authorize others to publish an item of technical data or computer software identified in this contract as being subject to paragraph (l) of this clause if the Contractor, prior to the expiration of the SBIR data rights, or within two years following delivery of the technical data or computer software item, or within two years following the removal of any national security or export control restrictions, whichever is later, publishes such technical data or computer software item(s) and promptly notifies the Contracting Officer in writing of such publication(s).  Any such publication(s) shall include a notice identifying the number of this contract and the Government's rights in the published data.



(3)  This limitation on the Government's right to publish for sale shall continue as long as the technical data or computer software are reasonably available to the public for purchase.]

252.227-7015  [Rights in] Technical Data [and Computer Software]--Commercial Items.


As prescribed in 227.7102-3[4-8(c)], use the following clause:

[RIGHTS IN] TECHNICAL DATA [AND COMPUTER SOFTWARE]—COMMERCIAL ITEMS (NOV 1995) [(DATE)]


(a)  Definitions.  As used in this clause:[--]



(1)  “Commercial item” does not include commercial computer software.



(2)  “Form, fit, and function data” means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.



(3)  The term “item” includes components or processes.



(4)  “Technical data” means recorded information, regardless of the form or method of recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data incidental to contract administration, such as financial and/or management information.


(b)  License.



(1)  The Government shall have the unrestricted right to use, modify, reproduce, release, perform, display, or disclose technical data, and to permit others to do so, that—




(i)  Have been provided to the Government or others without restrictions on use, modification, reproduction, release, or further disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(ii)  Are form, fit, and function data;




(iii)  Are a correction or change to technical data furnished to the Contractor by the Government; 




(iv)  Are necessary for operation, maintenance, installation, or training (other than detailed manufacturing or process data); or




(v)  Have been provided to the Government under a prior contract or licensing agreement through which the Government has acquired the rights to use, modify, reproduce, release, perform, display, or disclose the data without restrictions.



(2)  Except as provided in paragraph (b)(1) of this clause, the Government may use, modify, reproduce, release, perform, display, or disclose technical data within the Government only.  The Government shall not—




(i)  Use the technical data to manufacture additional quantities of the commercial items; or




(ii)  Release, perform, display, disclose, or authorize use of the technical data outside the Government without the Contractor's written permission unless a release, disclosure or permitted use is necessary for emergency repair or overhaul of the commercial items furnished under this contract.


(c)  Additional license rights.  The Contractor, its subcontractors, and suppliers are not required to provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data.  However, if the Government desires to obtain additional rights in technical data, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All technical data in which the Contractor has granted the Government additional rights shall be listed or described in a special license agreement made part of this contract.  The license shall enumerate the additional rights granted the Government in such data.


(d)  Release from liability.  The Contractor agrees that the Government, and other persons to whom the Government may have released or disclosed technical data delivered or otherwise furnished under this contract, shall have no liability for any release or disclosure of technical data that are not marked to indicate that such data are licensed data subject to use, modification, reproduction, release, performance, display, or disclosure restrictions.

(End of clause)



[(1)  "Commercial computer software" means computer software that is a commercial item. 



(2)  “Commercial technical data” means technical data that is or pertains to a commercial item.



(3)  "Computer database" or "database" means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.


(4)  "Computer program" means a set of instructions, rules, routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations.  Examples include firmware, object code, and any form of executable code.



(5)  "Computer software" means computer programs and source code, source code listings, and similar human-readable, recorded information that can be compiled to generate a computer program.  The term does not include computer databases or computer software documentation.



(6)  "Computer software documentation" means technical data relating to computer software.  




(i)  The term includes--  





(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and 





(B)  Computer software user's documentation, such as user's or owner’s manuals,  installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.  




(ii)  The term does not include computer software.



(7)  "Form, fit, and function data" means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.



(8)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data.  (See 10 U.S.C. 2302(4)).



(9)  "Unlimited rights" means the rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.


(b)  Government Rights.  The Government shall have the following license rights in commercial computer software, commercial computer software documentation, and technical data relating to a commercial item that is delivered under this contract:



(1)  Standard commercial license rights.  Except as provided in paragraphs (b)(2) through (b)(4) of this clause, the Government shall have the same rights as those in the standard commercial license customarily provided to the public unless such rights are inconsistent with Federal procurement law.  Any portions of the standard commercial license that are inconsistent with Federal procurement law shall be considered stricken from the license and the remaining portions of the license shall remain in effect.  The parties will promptly enter into negotiations to resolve any issues raised by the elimination of license terms or conditions that are inconsistent with Federal procurement law.  The resulting license shall be attached to the contract. 



(2)  Government right to require up to unlimited rights in certain types of technical data.  Notwithstanding paragraph (b)(1) of this clause, the Government shall have the right to require the Contractor to grant additional rights (up to and including unlimited rights) pursuant to paragraph (b)(4) of this clause, in technical data that—




(i)  Have been provided to the Government or others without restrictions on-





(A)  Further disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party; or

 


       (B)  The sale or transfer of some or all of a business entity or its assets to another party;




 (ii)  Are form, fit, and function data;




 (iii)  Are a correction or change to technical data furnished to the Contractor by the Government;

 


 (iv)  Are necessary for operation, maintenance, installation, or training (other than detailed manufacturing or process data); or




 (v)  Have been provided to the Government under a prior contract or licensing agreement through which the Government has acquired the rights to access, use, modify, reproduce, release, perform, display, or disclose the data without restrictions.



(3)  Government's minimum rights in technical data.  Notwithstanding any limitations in the standard commercial license granted by paragraph (b)(1) of this clause, the Government may access, use, modify, reproduce, release, perform, display, or disclose commercial technical data (including computer software documentation) within the Government.  However, unless specifically authorized by the commercial license granted under paragraph (b)(1) of this clause or a negotiated license under paragraph (b)(4) of this clause, the Government shall not—




 (i)  Use the technical data to manufacture additional quantities of the commercial items; or




 (ii)  Release, perform, display, disclose, or authorize access or use of the technical data outside the Government without the Contractor's written permission unless—




 
(A)  The release, disclosure or permitted access or use is—




 

(1)  Necessary for emergency repair or overhaul of the commercial items delivered or otherwise provided under this contract; or 






(2)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or access or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes;





(B)  Prior to the release or disclosure, the intended recipient—






(1)  Has executed the use and non-disclosure agreement at 227.7107-2, with its required attachment(s); or






(2)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; and





(C)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.



(4)  Negotiated license rights.  




(i)  Except as permitted by paragraph (b)(4)(ii) of this clause, the standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause may be modified only by mutual written agreement.  




(ii)  For the types of data covered by paragraph (b)(2) of this clause, the Government may require the Contractor to grant the Government license rights up to and including unlimited rights; however, if the Government requires such additional rights under this paragraph, the Contractor shall be entitled to reasonable compensation for granting any rights in addition to those provided in the Contractor's standard commercial license.  In all other cases, if either party desires to negotiate specialized license rights in technical data or computer software, the other party agrees to enter into negotiations. 




(iii)  However, in no event may the negotiated license provide the Government lesser rights than specified at paragraph (b)(3) of this clause.




(iv)  Any license rights negotiated under this paragraph shall be identified in a license agreement attached to this contract.


(c)  Contractor Rights.  The Contractor retains all intellectual property rights (including ownership) not granted to the Government in paragraph (b) of this clause.


(d)  Restrictive Markings and Notices Required.  All commercial technical data and commercial computer software to be delivered or otherwise provided to the Government with restrictions are—



(1)  Identified in an attachment to this contract, in accordance with—




(i)  The provision at DFARS 252.227-7017, Pre-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software; and 




(ii)  The clause at DFARS 252.227-7018, Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software; and 



(2)  Marked to indicate that these technical data or computer software are licensed subject to access, use, modification, reproduction, release, performance, display, or disclosure restrictions.  The form of the marking or notice must be consistent with best commercial practices, and must accurately describe the Government's rights.  Validation of the marking is governed by DFARS 252.227-7037, Validation of Restrictive Markings on Technical Data and Computer Software.

    (e)  Release from liability. 



(1)  The Contractor agrees that the Government, and other persons to whom the Government may have released or disclosed technical data or computer software delivered or otherwise furnished under this contract, shall have no liability for any release or disclosure of technical data or computer software that are not marked to indicate that these technical data or computer software are licensed data subject to use, modification, reproduction, release, performance, display, or disclosure restrictions.



(2)  In the event that an authorized recipient of technical data or computer software delivered or otherwise provided to the Government under this contract engages in any unauthorized activities with such technical data or computer software, the Contractor agrees to—




(i)  Release the Government from liability for any release or disclosure of technical data or computer software made in accordance with the Government's license rights granted pursuant to paragraph (b) of this clause; and 




(ii)  Seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.


(f)  Applicability to subcontractors or suppliers.



(1)  The Contractor shall recognize and protect the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery processes of paragraph (d) of this clause.



(2)  Whenever any technical data or computer software will be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause (or other appropriate clause(s) prescribed at DFARS 227.7104-8) in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties as follows:  
    
             (i)  References to the Government are not changed. 


    (ii)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.


(3)  If the clause used with a subcontractor or supplier is not a clause that is used in the prime contract (or higher-tier subcontract), the Contractor shall notify the Government of the use of the clause and, if appropriate pursuant to DFARS 227.7104-8(d), the Contracting Officer will modify the prime contract to include the new clause.]  

(End of clause)]

ALTERNATE I  (NOV 2009) [(DATE)]
As prescribed in 227.7102-3(a)(2)[4-8(c)(2)], add the following paragraphs (a)([10]5) and (b)([5]3) to the basic clause:

(a)([10]5)  "Vessel design" means the design of a vessel, boat, or craft, and its components, including the hull, decks, superstructure, and the exterior surface shape of all external shipboard equipment and systems.  The term includes designs covered by 10 U.S.C. 7317, and designs protectable under 17 U.S.C. 1301, et seq.

(b)([5]3)  Vessel designs.  For a vessel design (including a vessel design embodied in a useful article) that is developed or delivered under this contract, the Government shall have the right to make and have made any useful article that embodies the vessel design, to import the article, to sell the article, and to distribute the article for sale or to use the article in trade, to the same extent that the Government is granted rights in the technical data pertaining to the vessel design.

252.227-7016  Rights in Bid or Proposal Information.

As prescribed in 227.7103-6(e)(1), 227.7104(e)(1), or 227.7203-6(b)[227.7105-3(a)], use the following clause:

RIGHTS IN BID OR PROPOSAL INFORMATION (JUN 1995) [(DATE)]


(a)  Definitions. [As used in this clause--]



(1)  For contracts that require the delivery of technical data, the terms “technical data” and “computer software” are defined in the Rights in Technical Data--Noncommercial Item clause of this contract or, if this is a contract awarded under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause of this contract.



(2)  For contracts that do not require the delivery of technical data, the term “computer software” is defined in the Rights in Noncommercial Computer and Noncommercial Computer Software Documentation clause of this contract or, if this is a contract awarded under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause of this contract.



(1)
"Offeror" includes an offeror's subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.



(2)
“Computer software” and “technical data” are defined in the following clause(s) contained in this solicitation: 




(i)
 252.227-7013, Rights in Technical Data and Computer Software—Noncommercial; 




(ii)
252.227-7014, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program.; or 




(iii)
252.227-7015, Rights in Technical Data and Computer Software—Commercial]


(b)  Government rights prior to contract award.  By submission of its offer, the O[o]fferor agrees that the Government—



(1)  May reproduce the bid or proposal, or any portions thereof, to the extent necessary to evaluate the offer.



(2)  Except as provided in paragraph (d) of this clause, shall use information contained in the bid or proposal only for evaluational purposes and shall not disclose, directly or indirectly, such information to any person including potential evaluators, unless that person has been authorized by the head of the agency, his or her designee, or the Contracting Officer to receive such information.


(c)  Government rights subsequent to contract award.  The Contractor agrees—



(1)  Except as provided in paragraphs (c)(2), (d), and (e) of this clause, the Government shall have the rights to [access,] use, modify, reproduce, release, perform, display, or disclose information contained in the Contractor's bid or proposal within the Government.  The Government shall not release, perform, display, or disclose such information outside the Government without the Contractor's written permission.



(2)  The Government’s right to [access,] use, modify, reproduce, release, perform, display, or disclose information that is technical data or computer software required to be delivered under this contract are determined by the Rights in Technical Data [and Computer Software]--Noncommercial Items, Rights in Noncommercial[Technical Data and] Computer Software and Noncommercial Computer Software Documentation[—Commercial], or Rights in Noncommercial Technical Data and Computer Software—Small Business Innovative Research (SBIR) Program clause(s) of this contract.


(d)  Government-furnished information.  The Government's rights with respect to technical data or computer software contained in the Contractor's bid or proposal that were provided to the Contractor by the Government are subject only to restrictions on [access,] use, modification, reproduction, release, performance, display, or disclosure, if any, imposed by the developer or licensor of such [technical] data or [computer] software.


(e)  Information available without restrictions.  The Government's rights to [access,] use, modify, reproduce, release, perform, display, or, disclose information contained in a bid or proposal, including technical data or computer software, and to permit others to do so, shall not be restricted in any manner if such information has been released or disclosed to the Government or to other persons without restrictions other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the information to another party or the sale or transfer of some or all of a business entity or its assets to another party.


(f)  Flowdown.  The Contractor shall include this clause in all subcontracts or similar contractual instruments and require its subcontractors or suppliers to do so without alteration, except to identify the parties [as follows: 



(1)  References to the Government are not changed; and 



(2)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.]
(End of clause)

252.227-7017  [Pre-Award] Identification and Assertion of [License Restrictions—Technical Data and Computer Software.] Use, Release, or Disclosure Restrictions.

As prescribed in [227.7105-3(b)] 227.7103-3(b), 227.7104(e)(2), or 227.7203-3(a), use the following provision:

[PRE-AWARD] IDENTIFICATION AND ASSERTION OF [LICENSE] USE, RELEASE, OR DISCLOSURE RESTRICTIONS [--TECHNICAL DATA AND COMPUTER SOFTWARE (DATE) (JUN 1995)

(a)  
Definitions.  As used in this provision:[--


         [(1) “Commercial computer software” means computer software that is a commercial item.



(2)  “Commercial technical data” means technical data that is or pertains to a commercial item.

               (3)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.



(4)  “Computer program” means a set of instructions, rules, routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations.  Examples include firmware, object code, and any form of executable code.



(5)  “Computer software” means computer programs and source code, source code listings, and similar human-readable, recorded information that can be complied to generate a computer program.  The term does not include computer database or computer software documentation.



(6)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.



(7)  “Developed” means that—





(i)  An item or process exists and is workable.  Workability is generally established when the item or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item or process, and the state of the art.  To be considered "developed," the item or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item or process be actually reduced to practice within the meaning of title 35 of the United States Code.




(ii)  A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;





(iii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the computer software can reasonably be expected to perform its intended purpose; or





(iv)  Computer software user’s documentation required to be delivered or otherwise provided under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.




  (8)  “Developed exclusively at private expense” means development was accomplished entirely with costs not paid or reimbursed by the Government, or costs paid or reimbursed by the Government through indirect cost pools, or any combination thereof.





(i)  Private expense determinations should be made at the lowest practicable level.





(ii)  Under fixed-price contracts, when total costs are greater than the firm-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at Government, private, or mixed expense.



(9)  “Government purpose” means any activity in which the United States Government is a party.






(i)  The term includes competitive procurement and any agreements or contracts with, or sales or transfers to, international or multi-national defense organizations or foreign governments.






(ii)  The term does not include the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or to authorize others to do so.



(10)  “Government purpose rights” means the rights to—




(i)  Access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software within the Government without restriction; and




(ii)  Release or disclose technical data or computer software outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose that data for Government purposes.   However, the Government shall not release or disclose the technical data or computer software outside the Government unless—





(A)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient has executed the non-disclosure agreement at 227.7107-2 with its required attachments; or





(B)  The recipient is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachments required by that clause.



(11)  "Limited rights" means the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be accessed or used by another party, unless—   




(i)  The reproduction, release, disclosure, access, or use is—





(A)  Necessary for emergency repair and overhaul; 





(B)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or access or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; or





(C)  A release or disclosure of computer software design documentation to, or access by, a contractor or subcontractor performing a service contract (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use such computer software documentation to diagnose and correct deficiencies in a computer program, to  modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes; 




(ii)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient—





(A)  Has executed the use and non-disclosure agreements at 227.7107-2, with its required attachment(s); or





(B)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(iii)  The recipient for emergency repair or overhaul is required to destroy the technical data and all copies in its possession promptly following completion of the emergency repair or overhaul, and to notify the Contractor that the data or computer software have been destroyed; and





(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.



(12)  “Noncommercial computer software” means computer software that does not qualify as commercial computer software.



(13)  "Noncommercial technical data" means technical data that does not qualify as commercial technical data.

                (14)
"Offeror" includes an offeror's subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.



(15)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Install and use computer software on one computer at a time.  The computer software may not be time shared or accessed by more than one terminal or central processing unit unless otherwise permitted by this contract;




(ii)  Transfer computer software within the Government without further permission of the Contractor so long as the transferred computer software remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified computer software only as provided in paragraphs (a)(18)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified computer software except as provided in paragraphs (a)(18)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors—






(1)  Have executed the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Are Government contractors receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(18)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient—






(1)  Has executed the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Is a Government contractor receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025, and the attachments required by that clause; 





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(C)  The Government shall require a recipient of restricted rights computer software for emergency repair or overhaul to destroy any copies of the computer software in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the computer software has been destroyed.

   (16)  “SBIR data” means all—

 

(i)  Technical data—





(A)  Pertaining to items, components, or processed developed under a Small Business Innovation Research (SBIR) award; or





(B)  Created under a SBIR award that does not require the development of items or processes; and



(ii)  Computer software developed under a SBIR award.
    (17)  “SBIR data rights” mean the Government's rights during the SBIR data protection period (specified at  252.227-7014(b)(5)(ii)) to access, use, modify, reproduce, release, perform, display, or disclose SBIR data as follows:



(i)  Limited rights in SBIR data that is technical data; and



(ii)  Restricted rights in SBIR data that is computer software.


(18)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data. 


(19)  "Unlimited rights" means the rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.]    


(a)  The terms used in this provision are defined in following clause or clauses contained in this solicitation—



(1)  If a successful offeror will be required to deliver technical data, the Rights in Technical Data--Noncommercial Items clause, or, if this solicitation contemplates a contract under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause.



(2)  If a successful offeror will not be required to deliver technical data, the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause, or, if this solicitation contemplates a contract under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause.


(b) [Scope.]  The identification and assertion requirements in this provision apply only to technical data, including computer software documentation, or [and] computer software to be delivered [or otherwise provided] with other than unlimited rights.  For contracts to be awarded under the Small Business Innovative Research Program, the notification and identification requirements do not apply to technical data or computer software that will be generated under the resulting contract.  Notification and identification is not required for restrictions based solely on copyright.

(c) [Pre-award identification.]  Offers submitted in response to this solicitation shall identify, to the extent known at the time an offer is submitted to the Government, the [all] technical data or computer software that the O[o]fferor its subcontractors or suppliers, or potential subcontractors or suppliers, assert[s] will  should be furnished [delivered or otherwise provided] to the Government with restrictions on [access], use, [modification, reproduction,] release, [performance, display,] or disclosure. [The offeror’s pre-award identification shall be submitted as an attachment to its offer and shall contain the following information:]

        [(1)
 Title.  Place the following title at the top of the first page of the attachment: “PRE-AWARD IDENTIFICATION AND ASSERTION OF LICENSE RESTRICTIONS —TECHNICAL DATA AND COMPUTER SOFTWARE.”]


(d)  The Offeror's assertions, including the assertions of its subcontractors or suppliers or potential subcontractors or suppliers, shall be submitted as an attachment to its offer in the following format, dated and signed by an official authorized to contractually obligate the Offeror:

Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data or Computer Software.

       [(2)  Statement of Assertion.  Include the following statement:]  “ The O[o]fferor asserts for itself, or the persons identified [in paragraph (4)(iv) of this attachment] below, that the Government's rights to [access,] use, [modify, reproduce,] release, [perform, display,] or disclose [only] the following technical data or computer software should be restricted:”

	Technical Data
	
	
	

	Computer Software
	
	
	Name of Person

	to be Furnished
	Basis for
	Asserted Rights
	Asserting

	With Restrictions*
	Assertion**
	Category***
	Restrictions****

	(LIST)*****
	(LIST)
	(LIST)
	(LIST)


    [(3)
Identification of the technical data or computer software to be delivered or otherwise provided with restrictions.]  For technical data (other than computer software documentation) pertaining to items, components, or processes developed at private expense, identify both the deliverable technical data and each such item, component, or process [as specifically as possible (e.g., by referencing specific sections of the proposal, data item numbers or item numbers, or specific technology or components).] For computer software or computer software documentation, identify the software or documentation [by specific name or module or item number.  The offeror must identify all technical data or computer software that it asserts or anticipates will be delivered or otherwise provided with restrictions, including cases in which the offeror is unable to provide a complete listing of the detailed information required by paragraph (c)(4) of this provision (e.g., when the specific restrictions or identity of the entity asserting restrictions is not yet known).]   
    [(4) Detailed description of the asserted restrictions. For each of the technical data or computer software identified above in paragraph (c)(3) of this provision, identify the following information:




(i)  Asserted rights.  Identify the asserted rights category for the technical data or computer software as specified in paragraph (b) of the applicable clauses. 





(A) 
For noncommercial technical data or noncommercial computer software, the applicable clause(s) are at DFARS 252.227-7013, Rights in Technical Data and Computer Software–Noncommercial, or DFARS 252.227-7014, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program (e.g., Government purpose rights; limited rights; restricted rights; negotiated licenses; or rights under prior Government contracts, including SBIR data rights for which the protection period has not expired); and]  



**Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions.  For technical data, other than computer software documentation, development refers to development of the item, component, or process to which the data pertain.  The Government's rights in computer software documentation generally may not be restricted.  For computer software, development refers to the software.  Indicate whether development was accomplished exclusively or partially at private expense.  If development was not accomplished at private expense, or for computer software documentation, enter the specific basis for asserting restrictions.





[(B)  For commercial technical data or computer software, the applicable clause is at 252.227-7015, Rights in Technical Data and Computer Software--Commercial. (e.g., a standard commercial license, a negotiated license, or the Government’s minimum rights in or technical data).]


***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated under another contract, limited, restricted, or government purpose rights under this or a prior contract, or specially negotiated licenses).



****Corporation, individual, or other person, as appropriate.



*****Enter “none” when all data or software will be submitted without restrictions.

	Date
	_________________________________

	Printed Name and Title
	_________________________________

	
	_________________________________

	Signature
	_________________________________


 (End of identification and assertion)


(e)  An offeror's failure to submit, complete, or sign the notification and identification required by paragraph (d) of this provision with its offer may render the offer ineligible for award.


(f)  If the Offeror is awarded a contract, the assertions identified in paragraph (d) of this provision shall be listed in an attachment to that contract.  Upon request by the Contracting Officer, the Offeror shall provide sufficient information to enable the Contracting Officer to evaluate any listed assertion.




[(ii)  Copies of negotiated, commercial, and other non-standard licenses. The offeror shall attach to its offer for each listed item copies of all proposed negotiated license(s), the offeror's standard commercial license(s), and any other asserted restrictions other than Government purpose rights; limited rights; restricted rights; rights under prior Government contracts, including SBIR data rights for which the protection period has not expired; or Government’s minimum rights as specified in the clause at 252.227-7015, Rights in Technical Data and Computer Software—Commercial.




(iii) 
Specific basis for assertion.  Identify the specific basis for the assertion.  For example: 





(A) 
Development at private expense, either exclusively or partially.  For technical data, development refers to development of the item, component, or process to which the data pertains (see paragraphs (a)(8)-(a)(11) of the clause at DFARS 252.227-7013).  For computer software, development refers to the development of the computer software (see paragraphs (a)(8)-(a)(11) of the clause at DFARS 252.227-7013).  Indicate whether development was accomplished exclusively or partially at private expense.





(B) 
Rights under a prior Government contract, including SBIR data rights for which the protection period has not expired (see paragraphs (a)(7)-(a)(8) of the clause at DFARS 252.227-7014 and paragraph (c)(4)(v) of this provision).





(C) 
Standard commercial license customarily provided to the public (see paragraph (b)(1) of the clause at DFARS 252.227-7015).





(D)
Negotiated license rights (see paragraph (c)(4)(ii) of this provision). 




    (iv)  Entity asserting restrictions.  Identify the corporation, partnership, individual, or other person, as appropriate, asserting the restrictions.

(v)  Previously delivered technical data or computer software.  The offeror shall identify the technical data or computer software that are identical or substantially similar to technical data or computer software that the offeror has produced for, delivered to, or is obligated to deliver or otherwise provide to the Government under any other contract or subcontract.  The offeror need not identify commercial technical data or computer software that were, or will be, delivered or otherwise provided subject to a standard commercial license.


(5) 
Signature(s). The attachment must— 




(i)  Be signed and dated by—





(A)
 An official authorized to contractually obligate the offeror; and  





(B)
 An official authorized to obligate each entity or person identified above in paragraph (4)(iv) of this attachment, except that no signature is required under this paragraph (B) when the item being provided is commercial technical data or commercial computer software and is being offered with the standard commercial license rights.




(ii) 
Include the printed name and title of each official.


(d)  Supplemental information.  When requested by the Contracting Officer, the offeror shall provide sufficient information to enable the Contracting Officer to evaluate the offeror’s assertions.  Sufficient information should include, but is not limited to, the following: 



(1)  The contract number under which the technical data or computer software were produced;



(2)  The contract number under which, and the name and address of the organization to whom, the technical data or computer software were most recently delivered or will be delivered; and



(3)  Identification of the expiration date for any limitations on the Government’s rights to access, use, modify, reproduce, release, perform, display, or disclose the technical data or computer software, when applicable.

 
(e)  Ineligibility for award. An offeror's failure to submit, complete, or sign the identifications and assertions required by paragraph (c) of this provision with its offer may render the offer ineligible for award.


(f)  Award.  If the offeror is awarded the contract, the Contracting Officer will attach the offeror's list of assertions to the resulting contract.


(g)  Post-award amendment of assertions.  After contract award, amendments to the offeror’s assertions may only be accomplished in accordance with the clause at 252.227-7018 Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software.  Alternatively, a modified list of assertions may be included by mutual agreement.


(h)  Applicability to subcontractors and suppliers.  Whenever any technical data or computer software will be obtained from a subcontractor or supplier for delivery to the Government under this contract, the offeror shall use this same provision in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties as follows:  

  (1)  References to the Government are not changed; and 

  (2)  The subcontractor or supplier has all rights and obligations of the offeror in the provision.

(End of provision)

252.227-7018  Post-Award Identification and Assertion of License Restrictions—Technical Data and Computer Software.

As prescribed in 227.7105-3(c), use the following clause:

POST-AWARD IDENTIFICATION AND ASSERTION OF LICENSE RESTRICTIONS —TECHNICAL DATA AND COMPUTER SOFTWARE  (DATE)


(a) 
Definitions.  As used in this clause—



(1) “Commercial computer software” means computer software that is a commercial item.



(2)  “Commercial technical data” means technical data that is or pertains to a commercial item.

                (3)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.



(4)  “Computer program” means a set of instructions, rules, routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations.  Examples include firmware, object code, and any form of executable code.



(5)  “Computer software” means computer programs and source code, source code listings, and similar human-readable, recorded information that can be complied to generate a computer program.  The term does not include computer database or computer software documentation.



(6)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.

    
        (7)  “Contractor” includes the Contractor’s subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.



(8)  “Developed” means that—





(i)  An item or process exists and is workable.  Workability is generally established when the item or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item or process, and the state of the art.  To be considered "developed," the item or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item or process be actually reduced to practice within the meaning of title 35 of the United States Code.




(ii)  A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;





(iii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the computer software can reasonably be expected to perform its intended purpose; or





(iv)  Computer software user’s documentation required to be delivered or otherwise provided under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.


  (9)  “Developed exclusively at private expense” means development was accomplished entirely with costs not paid or reimbursed by the Government, or costs paid or reimbursed by the Government through indirect cost pools, or any combination thereof.





(i)  Private expense determinations should be made at the lowest practicable level.





(ii)  Under fixed-price contracts, when total costs are greater than the firm-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at Government, private, or mixed expense.



(10)  “Government purpose” means any activity in which the United States Government is a party.





(i)  The term includes competitive procurement and any agreements or contracts with, or sales or transfers to, international or multi-national defense organizations or foreign governments.





(ii)  The term does not include the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or to authorize others to do so.



(11)  “Government purpose rights” means the rights to—




(i)  Access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software within the Government without restriction; and




(ii)  Release or disclose technical data or computer software outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose that data for Government purposes.   However, the Government shall not release or disclose the technical data or computer software outside the Government unless—





(A)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient has executed the non-disclosure agreement at 227.7107-2 with its required attachments; or





(B)  The recipient is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachments required by that clause.




(12)  "Limited rights" means the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be accessed or used by another party, unless—   




(i)  The reproduction, release, disclosure, access, or use is—





(A)  Necessary for emergency repair and overhaul; 





(B)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or access or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; or





(C)  A release or disclosure of computer software design documentation to, or access by, a contractor or subcontractor performing a service contract (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use such computer software documentation to diagnose and correct deficiencies in a computer program, to  modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes; 




(ii)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient—





(A)  Has executed the use and non-disclosure agreements at 227.7107-2, with its required attachment(s); or





(B)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 




(iii)  The recipient for emergency repair or overhaul is required to destroy the technical data and all copies in its possession promptly following completion of the emergency repair or overhaul, and to notify the Contractor that the data or computer software have been destroyed; and




(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.



(13)  “Noncommercial computer software” means computer software that does not qualify as commercial computer software.



(14)  "Noncommercial technical data" means technical data that does not qualify as commercial technical data.



(15)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Install and use computer software on one computer at a time.  The computer software may not be time shared or accessed by more than one terminal or central processing unit unless otherwise permitted by this contract;




(ii)  Transfer computer software within the Government without further permission of the Contractor so long as the transferred computer software remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified computer software only as provided in paragraphs (a)(18)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified computer software except as provided in paragraphs (a)(18)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors—






(1)  Have executed are subject to the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Are Government contractors receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(18)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient—






(1)  Has executed the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Is a Government contractor receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025, and the attachments required by that clause; 





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(C)  The Government shall require a recipient of restricted rights computer software for emergency repair or overhaul to destroy any copies of the computer software in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the computer software has been destroyed.

    (16)  “SBIR data” means all—

 

(i)  Technical data—





(A)  Pertaining to items, components, or processed developed under a Small Business Innovation Research (SBIR) award; or





(B)  Created under a SBIR award that does not require the development of items or processes;  and



(ii)  Computer software developed under a SBIR award.
    (17)  “SBIR data rights” mean the Government's rights during the SBIR data protection period (specified at 252.227-7014(b)(5)(ii)) to access, use, modify, reproduce, release, perform, display, or disclose SBIR data as follows:



(i)  Limited rights in SBIR data that is technical data; and



(ii)  Restricted rights in SBIR data that is computer software.


(18)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data. 


(19)  "Unlimited rights" means the rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.    


(b)  Scope.  The identification and assertion requirements in this clause apply only to technical data and computer software to be delivered with other than unlimited rights. 


(c)  Pre-award assertion list.  This contract contains the list of all deliverable technical data or computer software that the Contractor asserted should be delivered or otherwise provided to the Government with restrictions pursuant to the provision at 252.227-7017, Pre-Award Identification and Assertion of License Restrictions - - Technical Data and Computer Software.


(d)  Restrictions on delivery.  Except as permitted by paragraph (e) of this clause, Contractors shall not deliver or otherwise provide any technical data or computer software with restrictive markings unless the technical data or computer software is identified in the list of assertions referenced in paragraph (c).   


(e)  Post-award assertions.  



(1)  Post-award assertions may be identified after award only when based on—




(i)  New information; or




(ii)  Inadvertent omissions, unless the inadvertent omissions would have materially affected the source selection decision.  



(2)  The post-award identification and assertion shall be submitted to the Contracting Officer as soon as practicable and shall be prior to the scheduled date for delivery of the technical data or computer software.  


(f)  Form of contractor’s post-award assertions.  Contractor’s post-award assertions shall be submitted as identifications in a separate attachment.  A pre-award identification may be submitted as a post-award identification only if the pre-award identification is being amended.  Contractor’s post-award identification shall contain the following information:



(1)  Title.  Place the following title at the top of the first page of the attachment: “POST-AWARD IDENTIFICATION AND ASSERTION OF LICENSE RESTRICTIONS—TECHNICAL DATA AND COMPUTER SOFTWARE.”



(2)  Statement of Assertion.  Include the following statement(s): “The Contractor asserts for itself, or the persons identified in paragraph (4)(iv) of this clause that the Government's rights to access, use, modify, reproduce, release, perform, display, or disclose only the following technical data or computer software should be restricted:”



(3)  Identification of the technical data or computer software to be delivered or otherwise provided with restrictions.  For technical data (other than computer software documentation) pertaining to items or processes, identify both the deliverable technical data and each such item, component, or process as specifically as possible (e.g., by referencing specific sections of the proposal, data item numbers or item numbers, or specific technology or components).  For computer software or computer software documentation, identify the computer software or computer software documentation by specific name or module or item number.  The Contractor must identify all technical data or computer software that it asserts or anticipates will be delivered or otherwise provided with restrictions, including cases in which the Contractor is unable to provide a complete listing of the detailed information required by paragraph (f)(4) of this clause (e.g., when the specific restrictions or identity of the entity asserting restrictions is not yet known).



(4) 
Detailed description of the asserted restrictions. For each of the technical data or computer software identified above in paragraph (3), identify the following information:




(i)  Asserted rights.  Identify the asserted rights category for the technical data or computer software as specified in paragraph (b) of the applicable clauses. 





(A) 
For noncommercial technical data or noncommercial computer software, the applicable clause(s) are at DFARS 252.227-7013, Rights in Technical Data and Computer Software – Noncommercial, or DFARS 252.227-7014, Rights in Technical Data and Computer Software -- Small Business Innovation Research (SBIR) Program (e.g., Government purpose rights; limited rights; restricted rights; negotiated licenses; or rights under prior Government contracts, including SBIR data rights for which the protection period has not expired); and  





(B) 
For commercial technical data or computer software, the applicable  clause is at 252.227-7015, Rights in Technical Data and Computer Software--Commercial. (e.g., a standard commercial license, a negotiated license, or the Government’s minimum rights in technical data).




(ii)  Copies of negotiated, commercial, and other non-standard licenses.  Contractor shall provide copies of all proposed negotiated license(s), Contractor’s standard commercial license(s), and any other asserted restrictions other than Government purpose rights; limited rights; restricted rights; rights under prior Government contracts, including SBIR data rights for which the protection period has not expired; or Government’s minimum rights as specified in the clause at 252.227-7015, Rights in Technical Data and Computer Software--Commercial.  




(iii)  Specific basis for assertion.  Identify the specific basis for the assertion.  For example: 





(A)  Development at private expense, either exclusively or partially.  For technical data, development refers to development of the item, component, or process to which the data pertains (see paragraphs (a)(8)-(a)(11) of the clause at DFARS 252.227-7013).  For computer software, development refers to the development of the computer software (see paragraphs (a)(68)-(a)(911) of the clause at DFARS 252.227-7013).  Indicate whether development was accomplished exclusively or partially at private expense. 





(B)  Rights under a prior Government contract, including SBIR data rights for which the protection period has not expired (see paragraphs (a)(7)-(a)(108) of the clause at DFARS 252.227-7014 and paragraph 4(v) below) 





(C)  Standard commercial license customarily provided to the public (see paragraph (b)(1) of the clause at DFARS 252.227-7015).





(D)
 Negotiated license rights (see paragraph (4)(ii) of this clause).    




(iv) 
Entity asserting restrictions. Identify the corporation, partnership, individual, or other person, as appropriate, asserting the restrictions.




(v)  Previously delivered technical data or computer software. 





(A)
 Identification requirements. The Contractor shall indicate the technical data or computer software that are identical or substantially similar to technical data or computer software that the Contractor has produced for, delivered to, or is obligated to deliver or otherwise provide to the Government under any other contract or subcontract. 





(B)
 Scope.  This requirement applies to—






(1)
All noncommercial technical data and noncommercial computer software; and 






(2)
Only those commercial technical data and commercial computer software that were, or will be, delivered or otherwise provided are subject to a negotiated license. 




(vi)  Amendment or modification of pre-award assertions.  Indicate whether the asserted restrictions amend or affect any of the pre-award assertions on the list specified in paragraph (c) of this clause.  If so, specifically identify what information contained within the pre-award assertions is superseded by the amendments or modifications. 



(5) 
Signature(s). The list of assertions must— 




(i)  Be signed and dated by—





(A)
 An official authorized to contractually obligate the Contractor; and  





(B)
 An official authorized to obligate each entity or person identified above in paragraph (4)(iv), except that no signature is required under this paragraph (B) when the item being provided is commercial technical data or commercial computer software and is being offered with the standard commercial license rights.




(ii)  Include the printed name and title of each official.


(g)  Supplemental information.  When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's original and additional assertions.  Sufficient information should include, but is not limited to, the following: 



(1)  The contract number under which the technical data or computer software were produced;



(2)  The contract number under which, and the name and address of the organization to whom, the technical data or computer software were most recently delivered or will be delivered; and



(3)  Any limitations on the Government’s rights to access, use, modify, reproduce, release, perform, display, or disclose the technical data or computer software, including, when applicable, identification of the earliest date the limitations expire.


(h)  Withholding of payment.  A Contractor’s failure to submit, complete, or sign the identifications and assertions required by paragraphs (c) and (e) of this clause with its performance may result in a withholding of payment under the clause at 252.227-7030, Technical Data and Computer Software—Withholding of Payment.


(i)  Applicability to subcontractors and suppliers.  Whenever any technical data or computer software will be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties as follows:  

    (1)  References to the Government are not changed; and 


 (2)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.

 (End of clause)]

252.227-7018 Rights in Noncommercial Technical Data and Computer Software--Small Business Innovation Research (SBIR) Program.

As prescribed in 227.7104(a), use the following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA AND COMPUTER SOFTWARE--SMALL BUSINESS INNOVATION RESEARCH (SBIR) PROGRAM (JUN 1995)

(a)  Definitions.  As used in this clause: 



(1)  “Commercial computer software” means  software developed or regularly used for nongovernmental purposes which—




(i)  Has been sold, leased, or licensed to the public;




(ii)  Has been offered for sale, lease, or license to the public;




(iii)  Has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this contract; or




(iv)  Satisfies a criterion expressed in paragraph (a)(1)(i), (ii), or (iii) of this clause and would require only minor modification to meet the requirements of this contract.



(2)  “Computer database”  means a collection of recorded data in a form capable of, being processed, by a computer.  The term does not include computer software.



(3)  “Computer program” means a set of instructions, rules, or routines, recorded in a form that is capable of causing a computer to perform a specific operation or series of operations. 


(4)  “Computer software” means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer databases or computer software documentation.



(5)  “Computer software documentation” means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.  



(6)  “Detailed manufacturing or process data” means technical data that describe the steps, sequences, and conditions of manufacturing, processing or assembly used by the manufacturer to produce an item or component or to perform a process.



(7)  “Developed” means (i)  (Applicable to technical data other than computer software documentation.)  An item, component, or process, exists and is workable.  Thus, the item or component must have been constructed or the process practiced.  Workability is generally established when the item, component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item, component, or process, and the state of the art.  To be considered “developed,” the item, component, or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item, component or process be actually reduced to practice within the meaning of Title 35 of the United States Code;




(ii)  A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;




(iii)  Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the software can reasonably be expected to perform its intended purpose; or




(iv)  Computer software documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.



(8)  “Developed exclusively at private expense” means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.




(i)  Private expense determinations should be made at the lowest practicable level.




(ii)  Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.



(9)  “Developed exclusively with government funds” means development was not accomplished exclusively or partially at private expense.



(10)  “Developed with mixed funding” means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.



(11)  “Form, fit, and function data” means technical data that describe the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.



(12)  “Generated” means technical data or computer software first created in the performance of this contract.



(13)  “Government purpose” means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data or computer software for commercial purposes or authorize others to do so.



(14)  “Limited rights” means the rights to use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or permit the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or permit the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is—




(i) Necessary for emergency repair and overhaul; or



(ii)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; 




(iii) Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and




(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure,  or use.



(15)  “Minor modification” means a modification that does not significantly alter the nongovernmental function or purpose of computer software or is of the type customarily provided in the commercial marketplace.



(16)  “Noncommercial computer software” means software that does not qualify as commercial computer software under paragraph (a)(1) of this clause.



(17)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Use a computer program with one computer at one time.  The program may not be accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;




(ii)  Transfer a computer program to another Government agency without the further permission of the Contractor if the transferor destroys all copies of the program and related computer software documentation in its possession and notifies the licensor of the transfer.  Transferred programs remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified software only as provided in paragraphs (a)(17)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified software except as provided in paragraphs (a)(17)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors are subject to the non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS) or are Government contractors receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends;





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(17)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(17)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient is subject to the non-disclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends; and





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(17)(iv) of this clause, for any other purpose.



(18)  “SBIR data rights” mean a royalty-free license for the Government, including its support service contractors, to use, modify, reproduce, release, perform, display, or disclose technical data or computer software generated and delivered under this contract for any United States government purpose.



(19)  “Technical data” means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data incidental to contract administration, such as financial and/or management information.



(20)  “Unlimited rights” means rights to use, modify, reproduce, release, perform, display, or disclose, technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.


(b)  Rights in technical data and computer software.  The Contractor grants or shall obtain for the Government the following royalty-free, world-wide, nonexclusive, irrevocable license rights in technical data or noncommercial computer software.  All rights not granted to the Government are retained by the Contractor.



(1)  Unlimited rights.  The Government shall have unlimited rights in technical data, including computer software documentation, or computer software generated under this contract that are—




(i)  Form, fit, and function data;




(ii)  Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(iii)  Corrections or changes to Government-furnished technical data or computer software;




(iv)  Otherwise publicly available or have been released or disclosed by the Contractor or a subcontractor without restrictions on further use, release or disclosure other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data or computer software to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(v)  Data or software in which the Government has acquired previously unlimited rights under another Government contract or through a specific license; and




(vi)  SBIR data upon expiration of the SBIR data rights period. 



(2)  Limited rights.  The Government shall have limited rights in technical data, that were not generated under this contract, pertain to items, components or processes developed exclusively at private expense, and are marked, in accordance with the marking instructions in paragraph (f)(1) of this clause, with the legend prescribed in paragraph (f)(2) of this clause.



(3)  Restricted rights in computer software.  The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise furnished to the Government under this contract that were developed exclusively at private expense and were not generated under this contract.



(4)  SBIR data rights.




(i)  Except for technical data, including computer software documentation, or computer software in which the Government has unlimited rights under paragraph (b)(1) of this clause, the Government shall have SBIR data rights in all technical data or computer software generated under this contract during the period commencing with contract award and ending upon the date five years after completion of the project from which such data were generated.




(ii)  The Government may not release or disclose SBIR data to any person, other than its support services contractors, except—





(A)  As expressly permitted by the Contractor;





(B)  For evaluational purposes; or





(C)  A release, disclosure, or use that is necessary for emergency repair or overhaul of items operated by the Government.




(iii)  A release or disclosure of SBIR data to the Government's support services contractors, or a release or disclosure under paragraph (b)(4)(ii)(B) or (C) of this clause, may be made only if, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the technical data or software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.



(5)  Specifically negotiated license rights.  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(4) of this clause may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in technical data, including computer software documentation, than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software than are enumerated in paragraph (a)(17) of this clause.  Any rights so negotiated shall be identified in a license agreement made part of this contract.



(6)  Prior government rights.  Technical data, including computer software documentation, or computer software that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless—




(i)  The parties have agreed otherwise; or




(ii)  Any restrictions on the Government's rights to use, modify, release, perform, display, or disclose the technical data or computer software have expired or no longer apply. 



(7)  Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of technical data, computer software, or computer software documentation made in accordance with paragraph (a)(14), (a)(17), or (b)(4) of this clause, or in accordance with the terms of a license negotiated under paragraph (b)(5) of this clause, or by others to whom the recipient has released or disclosed the data, software, or documentation and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor data or software marked with restrictive legends.


(c)  Rights in derivative computer software or computer software documentation.   The Government shall retain its rights in the unchanged portions of any computer software or computer software documentation delivered under this contract that the Contractor uses to prepare, or includes in, derivative software or documentation. 


(d)  Third party copyrighted technical data and computer software.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted technical data, including computer software documentation, or computer software in the data or software to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable data or software of the appropriate scope set forth in paragraph (b) of this clause and, prior to delivery of such—



(1)  Technical data, has affixed to the transmittal document a statement of the license rights obtained; or



(2)  Computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer.


(e)  Identification and delivery of technical data or computer software to be furnished with restrictions on use, release, or disclosure.



(1)  This paragraph does not apply to technical data or computer software that were or will be generated under this contract or to restrictions based solely on copyright.



(2)  Except as provided in paragraph (e)(3) of this clause, technical data or computer software that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure is identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any technical data or computer software with restrictive markings unless the technical data or computer software are listed on the Attachment.



(3)  In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the technical data or computer software, in the following format, and signed by an official authorized to contractually obligate the Contractor:




Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data or Computer Software.




The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or disclose the following technical data or computer software should be restricted:

	Technical Data or
	
	
	

	Computer Software
	
	
	Name of Person

	to be Furnished
	Basis for
	Asserted Rights
	Asserting

	With Restrictions*
	Assertion**
	Category***
	Restrictions****

	(LIST)
	(LIST)
	(LIST)
	(LIST)





*If the assertion is applicable to items, components, or processes developed at private expense, identify both the technical data and each such item, component, or process.




**Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government's rights to use, release, or disclose technical data or computer software.  Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government's rights should be restricted.




***Enter asserted rights category (e.g., limited rights, restricted rights, government purpose rights, or government purpose license rights from a prior contract, SBIR data rights under another contract, or specifically negotiated licenses).




****Corporation, individual, or other person, as appropriate.

	Date
	______________________________

	Printed Name and Title
	______________________________

	
	______________________________

	Signature
	______________________________


 (End of identification and assertion)



(4)  When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's assertions.  The Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and validate any listed assertions, at a later date, in accordance with the procedures of the Validation of Asserted Restrictions--Computer Software and/or Validation of Restrictive Markings on Technical Data clauses of this contract. 


(f)  Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data or computer software to be delivered under this contract by marking the deliverable data or software subject to restriction.  Except as provided in paragraph (f)(6) of this clause, only the following markings are authorized under this contract: the limited rights legend at paragraph (f)(2) of this clause; the restricted rights legend at paragraph (f)(3) of this clause, the SBIR data rights legend at paragraph (f)(4) of this clause, or the special license rights legend at paragraph (f)(5) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.



(1)  General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend to all technical data and computer software that qualify for such markings.  The authorized legends shall be placed on the transmittal document or storage container and, for printed material, each page of the printed material containing technical data or computer software for which restrictions are asserted.  When only portions of a page of printed material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a note, or other appropriate identifier.  Technical data or computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  However, instructions that interfere with or delay the operation of computer software in order to display a restrictive rights legend or other license statement at any time prior to or during use of the computer software, or otherwise cause such interference or delay, shall not be inserted in software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer's written permission to deliver such software has been obtained prior to delivery.  Reproductions of technical data, computer software, or any portions thereof subject to asserted restrictions shall also reproduce the asserted restrictions.



(2)  Limited rights markings.  Technical data not generated under this contract that pertain to items, components, or processes developed exclusively at private expense and delivered or otherwise furnished with limited rights shall be marked with the following legend:

	LIMITED RIGHTS


	

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	





The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause contained in the above identified contract.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such data must promptly notify the above named Contractor. 

(End of legend)



(3)  Restricted rights markings.  Computer software delivered or otherwise furnished to the Government with restricted rights shall be marked with the following legend:

	RESTRICTED RIGHTS

	
	
	
	

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	





The Government's rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(3) of the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause contained in the above identified contract.  Any reproduction of computer software or portions thereof marked with this legend must 

also reproduce the markings.  Any person, other than the Government, who has been provided access to such software must promptly notify the above named Contractor. 

(End of legend)



(4)  SBIR data rights markings.  Except for technical data or computer software in which the Government has acquired unlimited rights under paragraph (b)(1) of this clause, or negotiated special license rights as provided in paragraph (b)(5) of this clause, technical data or computer software generated under this contract shall be marked with the following legend.  The Contractor shall enter the expiration date for the SBIR data rights period on the legend:

SBIR DATA RIGHTS

	

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	

	
	Expiration of SBIR Data Rights Period
	
	





The Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data or computer software marked with this legend are restricted during the period shown as provided in paragraph (b)(4) of the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of technical data, computer software, or portions thereof marked with this legend must also reproduce the markings.

(End of legend)



(5)  Special license rights markings.




(i)  Technical data or computer software in which the Government's rights stem from a specifically negotiated license shall be marked with the following legend:

	SPECIAL LICENSE RIGHTS

	

	The Government's rights to use, modify, reproduce, release, perform, display, or disclose this technical data or computer software  are restricted by Contract No. _____(Insert contract number)____, License No. ____(Insert license identifier)____.  Any reproduction of technical data, computer software, or portions thereof marked with this legend must also reproduce the markings.


 (End of legend)




(ii)  For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(6) of this clause).



(6)  Pre-existing data markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data or computer software, and those restrictions are still applicable, the Contractor may mark such data or software with the appropriate restrictive legend for which the data or software qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.


(g)  Contractor procedures and records.  Throughout performance of this contract, the Contractor, and its subcontractors or suppliers that will deliver technical data or computer software with other than unlimited rights, shall—



(1)  Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and



(2)  Maintain records sufficient to justify the validity of any restrictive markings on technical data or computer software delivered under this contract.


(h)  Removal of unjustified and nonconforming markings.



(1)  Unjustified markings.  The rights and obligations of the parties regarding the validation of restrictive markings on technical data or computer software furnished or to be furnished under this contract are contained in the Validation of Restrictive Markings on Technical Data and the Validation of Asserted Restrictions--Computer Software clauses of this contract, respectively.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in accordance with the applicable procedures of those clauses, a restrictive marking is determined to be unjustified.



(2)  Nonconforming markings.  A nonconforming marking is a marking placed on technical data or computer software delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Restrictive Markings on Technical Data or the Validation of Asserted Restrictions--Computer Software clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking or markings and the Contractor fails to remove or correct such markings within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming markings.


(i)  Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.


(j)  Limitation on charges for rights in technical data or computer software.



(1)  The Contractor shall not charge to this contract any cost, including but not limited to, license fees, royalties, or similar charges, for rights in technical data or computer software to be delivered under this contract when—




(i)  The Government has acquired, by any means, the same or greater rights in the data or software; or




(ii)  The data are available to the public without restrictions.



(2)  The limitation in paragraph (j)(1) of this clause—




(i)  Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier technical data or computer software, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and




(ii)  Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the technical data or computer software will be delivered.


(k)  Applicability to subcontractors or suppliers.



(1)  The Contractor shall assure that the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery processes required by paragraph (e) of this clause are recognized and protected.



(2)  Whenever any noncommercial technical data or computer software is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  The Contractor shall use the Technical Data--Commercial Items clause of this contract to obtain technical data pertaining to commercial items, components, or processes.  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data or computer software.



(3)  Technical data required to be delivered by a subcontractor or supplier shall normally be delivered to the next higher tier contractor, subcontractor, or supplier.  However, when there is a requirement in the prime contract for technical data which may be submitted with other than unlimited rights by a subcontractor or supplier, then said subcontractor or supplier may fulfill its requirement by submitting such technical data directly to the Government, rather than through a higher tier contractor, subcontractor, or supplier.



(4)  The Contractor and higher tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in technical data or computer software from their subcontractors or suppliers.



(5)  In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in technical data or computer software as an excuse for failing to satisfy its contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN 1995)

As prescribed in 227.7104(d), add the following paragraph (l) to the basic clause:


(l)  Publication for sale.



(1)  This paragraph applies only to technical data or computer software delivered to the Government with SBIR data rights.



(2)  Upon expiration of the SBIR data rights period, the Government will not exercise its right to publish or authorize others to publish an item of technical data or computer software identified in this contract as being subject to paragraph (l) of this clause if the Contractor, prior to the expiration of the SBIR data rights period, or within two years following delivery of the data or software item, or within twenty-four months following the removal of any national security or export control restrictions, whichever is later, publishes such data or software item(s) and promptly notifies the Contracting Officer of such publication(s).  Any such publication(s) shall include a notice identifying the number of this contract and the Government's rights in the published data.



(3)  This limitation on the Government's right to publish for sale shall continue as long as the technical data or computer software are reasonably available to the public for purchase.

252.227-7019 [Reserved.] Validation of Asserted Restrictions--Computer Software.

As prescribed in 227.7104(e)(3) or 227.7203-6(c), use the following clause:

VALIDATION OF ASSERTED RESTRICTIONS--COMPUTER SOFTWARE 

(JUN 1995)


(a)  Definitions.



(1)  As used in this clause, unless otherwise specifically indicated, the term “Contractor” means the Contractor and its subcontractors or suppliers.



(2)  Other terms used in this clause are defined in the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract.


(b)  Justification.  The Contractor shall maintain records sufficient to justify the validity of any markings that assert restrictions on the Government's rights to use, modify, reproduce, perform, display, release, or disclose computer software delivered or required to be delivered under this contract and shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a request for information under paragraph (d) or a challenge under paragraph (f) of this clause.


(c)  Direct contact with subcontractors or suppliers.  The Contractor agrees that the Contracting Officer may transact matters under this clause directly with subcontractors or suppliers at any tier who assert restrictions on the Government's right to use, modify, reproduce, release, perform, display, or disclose computer software.  Neither this clause, nor any action taken by the Government under this clause, creates or implies privity of contract between the Government and the Contractor's subcontractors or suppliers.


(d)  Requests for information.



(1)  The Contracting Officer may request the Contractor to provide sufficient information to enable the Contracting Officer to evaluate the Contractor's asserted restrictions.  Such information shall be based upon the records required by this clause or other information reasonably available to the Contractor.



(2)  Based upon the information provided, if the—




(i)  Contractor agrees that an asserted restriction is not valid, the Contracting Officer may—





(A)  Strike or correct the unjustified marking at the Contractor's expense; or





(B)  Return the computer software to the Contractor for correction at the Contractor's expense.  If the Contractor fails to correct or strike the unjustified restriction and return the corrected software to the Contracting Officer within sixty (60) days following receipt of the software, the Contracting Officer may correct or strike the markings at that Contractor's expense.




(ii)  Contracting Officer concludes that the asserted restriction is appropriate for this contract, the Contracting Officer shall so notify the Contractor in writing.



(3)  The Contractor's failure to provide a timely response to a Contracting Officer's request for information or failure to provide sufficient information to enable the Contracting Officer to evaluate an asserted restriction shall constitute reasonable grounds for questioning the validity of an asserted restriction.


(e)  Government right to challenge and validate asserted restrictions.



(1)  The Government, when there are reasonable grounds to do so, has the right to review and challenge the validity of any restrictions asserted by the Contractor on the Government's rights to use, modify, reproduce, release, perform, display, or disclose computer software delivered, to be delivered under this contract, or otherwise provided to the Government in the performance of this contract.  Except for software that is publicly available, has been furnished to the Government without restrictions, or has been otherwise made available without restrictions, the Government may exercise this right only within three years after the date(s) the software is delivered or otherwise furnished to the Government, or three years following final payment under this contract, whichever is later.



(2)  The absence of a challenge to an asserted restriction shall not constitute validation under this clause.  Only a Contracting Officer's final decision or actions of an agency Board of Contract Appeals or a court of competent jurisdiction that sustain the validity of an asserted restriction constitute validation of the restriction.


(f)  Challenge procedures.



(1)  A challenge must be in writing and shall—




(i)  State the specific grounds for challenging the asserted restriction;




(ii)  Require the Contractor to respond within sixty (60) days;




(iii)  Require the Contractor to provide justification for the assertion based upon records kept in accordance with paragraph (b) of this clause and such other documentation that are reasonably available to the Contractor, in sufficient detail to enable the Contracting Officer to determine the validity of the asserted restrictions; and




(iv)  State that a Contracting Officer's final decision, during the three-year period preceding this challenge, or action of a court of competent jurisdiction or Board of Contract Appeals that sustained the validity of an identical assertion made by the Contractor (or a licensee) shall serve as justification for the asserted restriction.



(2)  The Contracting Officer shall extend the time for response if the Contractor submits a written request showing the need for additional time to prepare a response.



(3)  The Contracting Officer may request additional supporting documentation if, in the Contracting Officer’s opinion, the Contractor's explanation does not provide sufficient evidence to justify the validity of the asserted restrictions.  The Contractor agrees to promptly respond to the Contracting Officer's request for additional supporting documentation.



(4)  Notwithstanding challenge by the Contracting Officer, the parties may agree on the disposition of an asserted restriction at any time prior to a Contracting Officer's final decision or, if the Contractor has appealed that decision, filed suit, or provided notice of an intent to file suit, at any time prior to a decision by a court of competent jurisdiction or Board of Contract Appeals.



(5)  If the Contractor fails to respond to the Contracting Officer's request for information or additional information under paragraph (f)(1) of this clause, the Contracting Officer shall issue a final decision, in accordance with the Disputes clause of this contract, pertaining to the validity of the asserted restriction.



(6)  If the Contracting Officer, after reviewing the written explanation furnished pursuant to paragraph (f)(1) of this clause, or any other available information pertaining to the validity of an asserted restriction, determines that the asserted restriction has—




(i)  Not been justified, the Contracting Officer shall issue promptly a final decision, in accordance with the Disputes clause of this contract, denying the validity of the asserted restriction; or




(ii)  Been justified, the Contracting Officer shall issue promptly a final decision, in accordance with the Disputes clause of this contract, validating the asserted restriction.



(7)  A Contractor receiving challenges to the same asserted restriction(s) from more than one Contracting Officer shall notify each Contracting Officer of the other challenges.  The notice shall also state which Contracting Officer initiated the first in time unanswered challenge.  The Contracting Officer who initiated the first in time unanswered challenge, after consultation with the other Contracting Officers who have challenged the restrictions and the Contractor, shall formulate and distribute a schedule that provides the Contractor a reasonable opportunity for responding to each challenge.


(g)  Contractor appeal(Government obligation.



(1)  The Government agrees that, notwithstanding a Contracting Officer's final decision denying the validity of an asserted restriction and except as provided in paragraph (g)(3) of this clause, it will honor the asserted restriction—




(i)  For a period of ninety (90) days from the date of the Contracting Officer's final decision to allow the Contractor to appeal to the appropriate Board of Contract Appeals or to file suit in an appropriate court;




(ii)  For a period of one year from the date of the Contracting Officer's final decision if, within the first ninety (90) days following the Contracting Officer's final decision, the Contractor has provided notice of an intent to file suit in an appropriate court; or




(iii)  Until final disposition by the appropriate Board of Contract Appeals or court of competent jurisdiction, if the Contractor has: 





(A)  appealed to the Board of Contract Appeals or filed suit an appropriate court within ninety (90) days; or 





(B) submitted, within ninety (90) days, a notice of intent to file suit in an appropriate court and filed suit within one year.



(2)  The Contractor agrees that the Government may strike, correct, or ignore the restrictive markings if the Contractor fails to—




(i)  Appeal to a Board of Contract Appeals within ninety (90) days from the date of the Contracting Officer's final decision; 




(ii)  File suit in an appropriate court within ninety (90) days from such date; or




(iii)  File suit within one year after the date of the Contracting Officer's final decision if the Contractor had provided notice of intent to file suit within ninety (90) days following the date of the Contracting Officer's final decision.



(3)  The agency head, on a nondelegable basis, may determine that urgent or compelling circumstances do not permit awaiting the filing of suit in an appropriate court, or the rendering of a decision by a court of competent jurisdiction or Board of Contract Appeals.  In that event, the agency head shall notify the Contractor of the urgent or compelling circumstances.  Notwithstanding paragraph (g)(1) of this clause, the Contractor agrees that the agency may use, modify, reproduce, release, perform, display, or disclose computer software marked with (i) government purpose legends for any purpose, and authorize others to do so; or (ii) restricted or special license rights for government purposes only.  The Government agrees not to release or disclose such software unless, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS), or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.  The agency head's determination may be made at any time after the date of the Contracting Officer's final decision and shall not affect the Contractor's right to damages against the United States, or other relief provided by law, if its asserted restrictions are ultimately upheld.


(h)  Final disposition of appeal or suit.  If the Contractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is:



(1)  Sustained—




(i)  Any restrictive marking on such computer software shall be struck or corrected at the Contractor's expense or ignored; and




(ii)  If the asserted restriction is found not to be substantially justified, the Contractor shall be liable to the Government for payment of the cost to the Government of reviewing the asserted restriction and the fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the restriction, unless special circumstances would make such payment unjust.



(2)  Not sustained—




(i)  The Government shall be bound by the asserted restriction; and




(ii)  If the challenge by the Government is found not to have been made in good faith, the Government shall be liable to the Contractor for payment of fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Contractor in defending the restriction.


(i)  Flowdown.  The Contractor shall insert this clause in all contracts, purchase orders, and other similar instruments with its subcontractors or suppliers, at any tier, who will be furnishing computer software to the Government in the performance of this contract.  The clause may not be altered other than to identify the appropriate parties.

(End of clause)

252.227-7020  Rights in Special Works[­Ownership].

As prescribed in 227.7105-3, 227.7106(a) or 227.7205(a)[227.7202-3], use the following clause:

RIGHTS IN SPECIAL WORKS[­OWNERSHIP]  (JUN 1995)[(DATE)]


(a)  Applicability.  This clause applies to works first created, generated, or produced and required to be delivered under this contract.


(b)[(a)]  Definitions.  As used in this clause:[—



(1)  “Architectural works” means the design of a building, a monument, or construction of similar nature as embodied in any tangible medium of expression, including all architectural plans, models, drawings, notes, specifications, and other data pertaining to the design as well as the building, monument or construction of similar nature.]



(1)[(2)]  “Computer database” [or “database”] means a collection of data [recorded information] in a form capable of, [and for the purpose of,] being [stored in, or] processed, by a computer.  The term does not include computer software.


(2)  “Computer program” means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.



[(3)  “Computer software” means computer programs and source code, source code listings, and similar human-readable, recorded information that can be compiled to generate a computer program.  The term does not include computer database or computer software documentation.



(4)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.

            (5)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data.]

(3[6])  [The term “works”—




(i)  Includes the following:





(A)  Databases. 

                                 (B)  Literary works.





(C)  Musical works, including any accompanying words. 





(D)  Dramatic works, including any accompanying music. 





(E)  Pantomimes and choreographic works.





(F)  Pictorial, graphic, and sculptural works. 





(G)  Motion pictures and other audiovisual works. 





(H)  Sound recordings. 





(I)  Architectural works. 

                                 (J)  Mask works.





(K)  Original designs. 

            (ii)  Does not include technical data (including computer software documentation) and computer software.]

  “Computer software” means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer data bases or computer software documentation.



(4)  “Computer software documentation” means owner's manuals, user's manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.



(5) “Unlimited rights” means the rights to use, modify, reproduce, perform, display, release, or disclose a work in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.


(6)  The term “works” include databases computer software, or computer software documentation; literary, musical, choreographic, dramatic compositions; pantomimes; pictorial, graphic,  sculptural; motion pictures; and other audiovisual; sound recordings in any medium; or, items of a similar nature.

(c)[(b)] License [Government] rights.  [The Contractor shall assign to the Government the entire right, title, and interest, including the intellectual property rights (other than patent rights) in— 



(1)  Works first produced, created, generated, or delivered under this contract to the Government; and 

(2)  Works not first produced, created, or generated under this contract that are incorporated 
into a contract deliverable.]



(1)  The Government shall have unlimited rights in works first produced, created, or generated and required to be delivered under this contract.



(2)  When a work is first produced, created, or generated under this contract, and such work is required to be delivered under this contract, the Contractor shall assign copyright in those works to the Government.  The Contractor, unless directed to the contrary by the Contracting Officer, shall place the following notice on such works: 
 “© (Year date of delivery) United States Government, as represented by the Secretary of (department).  All rights reserved.”




For phonorecords, the “©” marking shall be replaced by a “P”.



(3)  The Contractor grants to the Government a royalty-free, world-wide, nonexclusive, irrevocable license to reproduce, prepare derivative works from, distribute, perform, or display, and to have or authorize others to do so the Contractor's copyrighted works not first produced, created, or generated under this contract that have been incorporated into the works deliverable under this contract.


[(c)  Contractor rights.  The Contractor shall not retain any rights in works first produced, created, generated, or delivered under this contract unless specified in an agreement negotiated in accordance with paragraph (g) of this clause.] 

(d)  Third party [works] copyrighted data.  The Contractor shall not incorporate, without the written approval of the Contracting Officer, any copyrighted [third party] works, [in whole or in part,] in the works to be delivered [into the works that are produced, created, generated, or delivered] under this contract[,] unless [the Contractor has obtained for the Government the rights set forth in paragraph (b) of this clause.]


 the Contractor is the copyright owner or has obtained, for the Government the license rights necessary to perfect a license  of the scope identified in paragraph (c)(3) of this clause; and, prior to delivery of such works—



(1) Has affixed, to the transmittal document a statement of the license rights obtained; or


(2)  For computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer.

(e)  Indemnification.  The Contractor shall indemnify and save and hold harmless the Government, and its officers, agents and employees acting for the Government, against any liability, including costs and expenses,[:] 

(1) f[F]or violation of proprietary rights, copyrights, or rights of privacy or publicity, arising out of the creation, delivery, [access,] use, modification, reproduction, release, performance, display, or disclosure of any works furnished [first produced, created, generated, or delivered ]under this contract, or 

(2) b[B]ased upon any libelous or other unlawful matter contained in such works.


(f)  [Marking.  The Contractor, unless directed to the contrary by the Contracting Officer, shall place on works first produced, created, generated, or delivered under this contract the following notice:

“(designator(s))(year of creation) United States Government, as represented by the Secretary of (department).  All rights reserved.”

The designator element of the notice shall indicate all designators appropriate to the work, such as “C” for a copyright work, a “P” for phonorecords, or a “D” for original designs.]Government-furnished information.  Paragraphs (d) and (e) of this clause are not applicable to information furnished to the Contractor by the Government and incorporated in the works delivered under this contract.

     [(g)  Negotiated rights. The rights granted to the Government under paragraph (b) of this clause, the Contractor rights under paragraph (c) of this clause, and the requirement for indemnification under paragraph (e) of this clause, may be modified by mutual agreement.  Any rights so negotiated shall be identified in a separate license agreement made part of this contract.


(h)  Contractor retention of architectural works. Unless otherwise specified, for a period of three (3) years after completion of the project the Contractor shall retain all architectural works and furnish them upon the request of the Contracting Officer.  Unless otherwise provided in this contract, the Contractor shall have the right to retain copies of all architectural works beyond this period.  


(i)  Applicability to subcontractors or suppliers.  Whenever any works will be first produced, created, generated, or delivered, in whole or in part, by a subcontractor or supplier under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties as follows:  

(1)  References to the Government are not changed. 

 (2)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.] 
(End of clause)

252.227-7021  Rights in Data--Existing Works[­License].

As prescribed at 227.7105-2(a)[227.7203-3], use the following clause:

RIGHTS IN DATA--EXISTING WORKS[­License] (MAR 1979)[(DATE)]


(a)  The term “works” as used herein includes literary, musical, and dramatic works; pantomimes and choreographic works; pictorial, graphic and sculptural works; motion pictures;  and other audiovisual works; sound recordings; and works.  The term does not include financial reports, cost analyses, and other information incidental to contract administration.

    [Definitions.  As used in this clause—

  
  (1)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.


    (2)  “Computer software” means (i)  computer programs; and (ii)  source code, source code listings, and similar human-readable, recorded information that can be compiled to generate a computer program.  The term does not include computer database or computer software documentation.

(3)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.



(4)  “Developed” means produced, created, or generated.



(5)  “Government purposes” means any activities to which the United States Government is a party.


(6)  “Government license rights” means the rights to—





(i)  Access, use, modify, reproduce, release, perform, display, or disclose works within the Government without restriction; and





(ii)  Release or disclose works outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose those works for Government purposes. However, the Government shall not release or disclose works outside the Government unless the recipient is a Government contractor receiving access to the works for performance of a Government contract that contains the clause at DFARS 252.227-70YY. 

  
  (7)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data.
     (8) “Unlimited rights” means the rights to access, use, modify, reproduce, perform, display, release, or disclose a work in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.

    (9)  The term “works”—

            (i)  Includes the following:






(A)  Databases.






(B)  Literary works. 

  




(C)  Musical works, including any accompanying words.






(D)  Dramatic works, including any accompanying music. 






(E)  Pantomimes and choreographic works.






(F)  Pictorial, graphic, and sculptural works.






(G)  Motion pictures and other audiovisual works. 






(H)  Sound recordings. 






(I)  Architectural works.  






(J)  Mask works. 






(K)  Original designs. 




(ii)  Does not include technical data (including computer software documentation) and computer software.

(b)  Government rights. The Government shall have the following license rights in a work that is delivered or developed under this contract:




(1)  Except as provided in paragraphs (b)(2) and (b)(3) of this clause, the Government shall have the same rights as those in the standard commercial license customarily provided to the public unless such rights are inconsistent with Federal procurement law.  Any portions of the standard commercial license that are inconsistent with Federal procurement law shall be considered stricken from the license and the remaining portions of the license shall remain in effect.  The parties will promptly enter into negotiations to resolve any issues raised by the elimination of license terms or conditions that are inconsistent with Federal procurement law.  The resulting license shall be attached to the contract.



 
(2)  Unlimited rights in all portions of a work that are first developed under the contract that are segregable from any sections of the work developed prior to contract award.



 
(3)  Government license rights in all portions of the work first developed under the contract and that are not segregable from sections of the work that were developed prior to contract award.




(4)  Negotiated license rights. 

     


 
(i)  The license rights granted to the Government under paragraphs (b)(1), (b)(2), or (b)(3) of this clause may be modified only by mutual written agreement.  

      



(ii)  If the Government desires to obtain rights in a work in addition to those specified in paragraph (b)(1), (b)(2), or (b)(3), the Contractor agrees to enter into good faith negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights. 

       



(iii)  Any work in which the Contractor has granted the Government rights under paragraph (b)(3)(ii) of this clause shall be listed or described in a separate license agreement made part of this contract.  The license shall enumerate the rights granted the Government.] 


(b) Except as otherwise provided in this contract, the Contractor hereby grants to the Government a nonexclusive, paid-up license throughout the world (1) to distribute, perform publicly, and display publicly the works called for under this contract and (2) to authorize others to do so for Government purposes.


(c)  The Contractor shall indemnify and save and hold harmless the Government, and its officers, agents, and employees acting for the Government, against any liability, including costs and expenses, (1) for violation of proprietary rights, copyrights, or rights of privacy or publicity arising out of the creation, delivery, or use, of any works furnished under this contract, or (2) based upon any libelous or other unlawful matter contained in same works.


[(c)  Contractor Rights.  The Contractor retains all intellectual property rights (including ownership) not granted to the Government in paragraph (b) of this clause.

    (d)  Restrictive markings and notices required.  (1)  The Contractor shall ensure that any works to be delivered or otherwise provided to the Government with restrictions are marked to indicate that the works are licensed subject to access, use, modification, reproduction, release, performance, display, or disclosure restrictions. The form of the marking or notice must be consistent with best commercial practices, and must accurately describe the Government’s rights.



(2)  Government license rights markings.  Works delivered or otherwise furnished to the Government with Government license rights shall be marked as follows:

GOVERNMENT LICENSE RIGHTS

	
	Contract No.
	
	

	
	Contractor Name
	
	

	
	Contractor Address
	
	

	
	
	
	

	
	Expiration Date
	
	


The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose these works are restricted by paragraph (b)(3) of the Rights in Works—License clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of works or portions thereof marked with this legend must also reproduce the markings.

(End of legend)

    (e)  Release from liability. 



(1)  The Contractor agrees that the Government, and other persons to whom the Government may have released or disclosed a work delivered or otherwise furnished under this contract, shall have no liability for any release or disclosure of the work that is not marked to indicate that the work is licensed subject to access, use, modification, reproduction, release, performance, display, or disclosure restrictions.



(2)  In the event that an authorized recipient of a work delivered or otherwise provided to the Government under this contract engages in any unauthorized activities with respect to the work, the Contractor agrees to—




(i)  Release the Government from liability for any release or disclosure of the work made in accordance with the Government's license rights granted pursuant to paragraph (b) of this clause; and 




(ii)  Seek relief solely from the party who has improperly accessed, used, modified, reproduced, released, performed, displayed, or disclosed the work marked with restrictive legends.

     (f)  Indemnification.  



(1)  The Contractor shall indemnify and save and hold harmless the Government, and its officers, agents and employees acting for the Government, against any liability, including costs and expenses, 
(i) For violation of proprietary rights, copyrights, or rights of privacy or publicity, arising out of the creation, delivery, access, use, modification, reproduction, release, performance, display, or disclosure of any works first produced, created or generated under this contract, or 
(ii) Based upon any libelous or other unlawful matter contained in such works.



(2)  The requirement for indemnification may be modified by mutual agreement.  Any rights so negotiated shall be identified in a separate agreement made part of this contract.


(g)  Applicability to subcontractors or suppliers.  Whenever any works will be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties as follows:    



(1)  References to the Government are not changed.



(2)  The subcontractor or supplier has all rights and obligations of the Contractor in the clause.]
(End of clause)

252.227-7022  Government Rights [in Works] (Unlimited).

As prescribed at 227.707[205-2(a)], use the following clause:

GOVERNMENT RIGHTS [IN WORKS] (UNLIMITED) (MAR 1979[DATE])

The Government shall have unlimited rights, in all drawings, designs, specifications, notes and other works developed in the performance of this contract, including the right to use same on any other Government design or construction without additional compensation to the Contractor.  The Contractor hereby grants to the Government a paid-up license throughout the world to all such works to which he may assert or establish any claim under copyright laws.  The Contractor for a period of three (3) years after completion of the project agrees to furnish the original or copies of all such works on the request of the Contracting Officer.

(End of clause)

252.227-7023 [Reserved.]Drawings and Other Data to Become Property of Government.

As prescribed at 227.7107-1(b), use the following clause:

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT 
(MAR 1979)

All designs, drawings, specifications, notes and other works developed in the performance of this contract shall become the sole property of the Government and may be used on any other design or construction without additional compensation to the Contractor.  The Government shall be considered the “person for whom the work was prepared” for the purpose of authorship in any copyrightable work under 17 U.S.C. 201(b).  With respect thereto, the Contractor agrees not to assert or authorize others to assert any rights nor establish any claim under the design patent or copyright laws.  The Contractor for a period of three (3) years after completion of the project agrees to furnish all retained works on the request of the Contracting Officer.  Unless otherwise provided in this contract, the Contractor shall have the right to retain copies of all works beyond such period.

(End of clause)

252.227-7024  Notice and Approval of Restricted Designs.

As prescribed at 227.7[205-2(b)], use the following clause:

* * * * *

252.227-7025  Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.

As prescribed in 227.7103-6(c), 227.7104(f)(1), or 227.7203-6(d)[227.7107-4], use the following clause:

LIMITATIONS ON THE USE OR DISCLOSURE OF GOVERNMENT-FURNISHED INFORMATION MARKED WITH RESTRICTIVE LEGENDS (JUN 1995) [(DATE)]


(a)(1)  For contracts requiring the delivery of technical data, the terms “limited rights” and “Government purpose rights” are defined in the Rights in Technical Data--Noncommercial Items clause of this contract.



(2)  For contracts that do not require the delivery of technical data, the terms “government purpose rights” and “restricted rights” are defined in the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract.



(3)  For Small Business Innovative Research program contracts, the terms “limited rights” and “restricted rights” are defined in the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause of this contract.


[(a)  Definitions.  As used in this clause—



(1)  “Commercial computer software” means computer software that is a commercial item.



(2)  “Commercial technical data” means technical data that is or pertains to a commercial item.

      

(3)  “Computer database” or “database” means a collection of recorded information in a form capable of, and for the purpose of, being stored in, or processed by a computer.  The term does not include computer software.



(4)  “Computer program” means a set of instructions, rules, routines, or statements, regardless of the form or method of recording, that is capable of causing a computer to perform a specific operation or series of operations.  Examples include firmware, object code, and any form of executable code.



(5)  “Computer software” means computer programs and source code, source code listings, and similar human-readable, recorded information that can be complied to generate a computer program.  The term does not include computer database or computer software documentation.



(6)  “Computer software documentation” means technical data relating to computer software.





(i)  The term includes—







(A)  Computer software design documentation, such as design details, algorithms, processes, flow charts, formulas, and related material information that describe the design, organization, or structure of computer software; and







(B)  Computer software user’s documentation, such as user’s or owner’s manuals, installation instructions, operating instructions, and similar information that explains the capabilities of the computer software or provides instructions for using the computer software.





(ii)  The term does not include computer software.



(7)
"Contractor" includes the Contractor's subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.



(8)  “Government purpose” means any activity in which the United States Government is a party.





(i)  The term includes competitive procurement and any agreements or contracts with, or sales or transfers to, international or multi-national defense organizations or foreign governments.





(ii)  The term does not include the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or to authorize others to do so.



(9)  “Government purpose rights” means the rights to—




(i)  Access, use, modify, reproduce, release, perform, display, or disclose technical data or computer software within the Government without restriction; and




(ii)  Release or disclose technical data or computer software outside the Government and authorize persons to whom release or disclosure has been made to access, use, modify, reproduce, release, perform, display, or disclose that data for Government purposes.   However, the Government shall not release or disclose the technical data or computer software outside the Government unless—





(A)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient has executed the non-disclosure agreement at 227.7107-2 with its required attachments; or





(B)  The recipient is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachments required by that clause.



(10)  "Limited rights" means the rights to access, use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be accessed or used by another party, unless—   




(i)  The reproduction, release, disclosure, access, or use is—





(A)  Necessary for emergency repair and overhaul; 





(B)  A release or disclosure of technical data (other than detailed manufacturing or process data) to, or access or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes; or





(C)  A release or disclosure of computer software design documentation to, or access by, a contractor or subcontractor performing a service contract (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use such computer software documentation to diagnose and correct deficiencies in a computer program, to  modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes; 




(ii)  Prior to release or disclosure (or in emergency situations, as soon as practicable), the intended recipient—





(A)  Has executed the use and non-disclosure agreements at 227.7107-2, with its required attachment(s); or





(B)  Is a Government contractor receiving access to the technical data for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 




(iii)  The recipient for emergency repair or overhaul is required to destroy the technical data and all copies in its possession promptly following completion of the emergency repair or overhaul, and to notify the Contractor that the data or computer software have been destroyed; and




(iv)  The Contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, access, or use.



(11)  “Noncommercial computer software” means computer software that does not qualify as commercial computer software.



(12)  "Noncommercial technical data" means technical data that does not qualify as commercial technical data.

     

 (13)  "Owner-Licensor" means the person whose name appears in the restrictive legend or is otherwise identified as asserting restrictions on the access, use, modification, reproduction, release, performance, display, or disclosure of technical data or computer software.



(14)  “Restricted rights” apply only to noncommercial computer software and mean the Government's rights to—




(i)  Install and use computer software on one computer at a time.  The computer software may not be time shared or accessed by more than one terminal or central processing unit unless otherwise permitted by this contract;




(ii)  Transfer computer software within the Government without further permission of the Contractor so long as the transferred computer software remain subject to the provisions of this clause;




(iii)  Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)  Modify computer software provided that the Government may—





(A)  Use the modified computer software only as provided in paragraphs (a)(18)(i) and (iii) of this clause; and





(B)  Not release or disclose the modified computer software except as provided in paragraphs (a)(18)(ii), (v) and (vi) of this clause;




(v)  Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations or for emergency repair or overhaul of items or processes, provided that—





(A)  The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)  Such contractors or subcontractors—






(1)  Have executed are subject to the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Are Government contractors receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025 and the attachment(s) required by that clause; 





(C)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(D)  Such use is subject to the limitation in paragraph (a)(18)(i) of this clause; and




(vi)  Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that—





(A)  The intended recipient—






(1)  Has executed the use and non-disclosure agreement at DFARS 227.7107-2, with its required attachments; or 






(2)  Is a Government contractor receiving access to the computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025, and the attachments required by that clause; 





(B)  The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the computer software, or use computer software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(18)(iv) of this clause, for any other purpose; and





(C)  The Government shall require a recipient of restricted rights computer software for emergency repair or overhaul to destroy any copies of the computer software in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the computer software has been destroyed.

    (15)  “SBIR data” means all—
 

(i)  Technical data—




(A)  Pertaining to items, components, or processed developed under a Small Business Innovation Research (SBIR) award; or




(B)  Created under a SBIR award that does not require the development of items or processes;  and


(ii)  Computer software developed under a SBIR award.
    (16)  “SBIR data rights” mean the Government's rights during the SBIR data protection period (specified at 252.227-7014(b)(5)(ii)) to access, use, modify, reproduce, release, perform, display, or disclose SBIR data as follows:



(i)  Limited rights in SBIR data that is technical data; and



(ii)  Restricted rights in SBIR data that is computer software.


(17)  "Technical data" means recorded information (regardless of the form or method of the recording) of a scientific or technical nature (including computer databases and computer software documentation).  The term does not include computer software or financial, administrative, cost or pricing, or management data or other information incidental to contract administration.  Recorded information of a scientific or technical nature that is included in computer databases is also technical data. 


(18)  "Unlimited rights" means the rights to access, use, modify, reproduce, perform, display, release, or disclose technical data or computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.    


(b)  Attachment.  An attachment to the contract will identify—




(1)  The technical data and computer software that the Government intends to furnish to the Contractor with restrictions on access, use, modification, reproduction, release, performance, display, or disclosure; and 



(2)  The specific conditions under which the Contractor is authorized to access, use, modify, reproduce, release, perform, display, or disclose the following: 




(i)  Technical data subject to limited rights;




(ii)  Computer software subject to restricted rights; 



(iii)  SBIR data subject to SBIR data rights; and




(iv)  Technical data or computer software subject to—





(A)  Negotiated license rights; or 





(B)  Other license restrictions, including commercial license rights.]


(b) [(c)  Government-furnished information provided with restrictions.]  Technical data or computer software provided to the Contractor as Government-furnished information (GFI), under this contract, may be [are] subject to restrictions on [access,] use, modification, reproduction, release, performance, display, or further disclosure [as follows:]


(1)  Government-furnished information marked with limited or restricted rights legends.  The Contractor shall use, modify, reproduce, perform, or display technical data received from the Government with limited rights legends or computer software received with restricted rights legends only in the performance of this contract.  The Contractor shall not, without the express written permission of the party whose name appears in the legend, release or disclose such data or software to any person.


(2 [1])  Government-furnished information marked with g[G]overnment purpose rights legends.  The Contractor shall use technical data or computer software received from the Government with government purpose rights legends for government purposes only.  The Contractor shall not, without the express written permission of the party whose name appears in the restrictive legend, use, modify, reproduce, release, perform, or display such data or software for any commercial purpose or disclose such data or software to a person other than its subcontractors, suppliers, or prospective subcontractors or suppliers, who require the data or software to submit offers for, or perform, contracts under this contract.  Prior to disclosing the data or software, the Contractor shall require the persons to whom disclosure will be made to complete and sign the non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS).



[The Contractor shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished information marked with Government purpose rights legends for Government purposes only and shall not do so for any commercial purpose.  The Contractor shall not, without the express written permission of the Owner-Licensor, release, perform, display, or disclose such Government-furnished information to, or allow access by, a person other than its subcontractors, suppliers, or prospective subcontractors or suppliers, who require the Government-furnished information to submit offers for, or perform, subcontracts or supplier obligations under this contract.   The Contractor shall ensure compliance with paragraph (j) of this clause.



(2)  Government-furnished information (technical data) marked with limited rights legends or SBIR data rights legends.  The Contractor shall access, use, modify, reproduce, release, perform, or display Government-furnished information (technical data) marked with limited rights legends only in the performance of this contract, as specified in the Attachment to this contract.  




(i)  The Contractor shall not, unless expressly authorized in the Attachment to this contract or by express written permission of the Owner-Licensor, release or disclose such technical data to, or allow access by, any other person.  The Contractor shall ensure compliance with paragraph (j) of this clause.  




(ii)  The Contractor shall promptly notify the Owner-Licensor of the execution of this contract and identify the Owner-Licensor's technical data or computer software that has been or will be provided to the Contractor, the date and place the Government-furnished information were or will be received, and the name and address of the Government office that has provided or will provide the Government-furnished information.



(3)  Government-furnished information (computer software) marked with restricted rights legends [or SBIR data rights legends].  The Contractor shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished information (computer software) marked with restricted rights legends only in the performance of this contract, as specified in the Attachment to this contract.  




(i)  The Contractor shall not, unless expressly authorized in the Attachment to this contract or by express written permission of the Owner-Licensor, release or disclose such Government-furnished information to, or allow access by, any person. The Contractor shall ensure compliance with paragraph (j) of this clause.




(ii)  The Recipient shall promptly notify the software Owner-Licensor of the execution of this Agreement and identify the software that has been or will be provided to the Recipient, the date and place the software were or will be received, and the name and address of the Government office that has provided or will provide the software.]  



(3)  Government-furnished information marked with specially negotiated license rights legends.  The Contractor shall use, modify, reproduce, release, perform, or display technical data or computer software received from the Government with specially negotiated license legends only as permitted in the license.  Such data or software may not be released or disclosed to other persons unless permitted by the license and, prior to release or disclosure, the intended recipient has completed the non-disclosure agreement at DFARS 227.7103-7.  The Contractor shall modify paragraph (1)(c) of the non-disclosure agreement to reflect the recipient's obligations regarding use, modification, reproduction, release, performance, display, and disclosure of the data or software.



[(4)  Government-furnished information marked with negotiated license rights legends.  The Contractor shall access, use, modify, reproduce, release, perform, or display Government-furnished information marked with negotiated license rights legends only as permitted in the negotiated license, which is specified in the Attachment to this contract.  The Contractor shall not, unless expressly authorized in the Attachment or by express written permission of the Owner-Licensor, release or disclose such Government-furnished information to, or allow access by, any person.  The Contractor shall ensure compliance with paragraph (j) of this clause.  



(5)  Government-furnished information marked with other restrictive legends, or otherwise subject to restrictions.  The Contractor shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished information that are marked with other restrictive legends, or that are otherwise identified in the Attachment as subject to restrictions, only as specified in the Attachment to this contract.  The Contractor shall ensure compliance with paragraph (j) of this clause.  


(d) Contractor procedures for safeguarding, use, and handling of Government-furnished information.  Contractor shall adopt operating procedures and physical security measures sufficient to protect the Government-furnished information from unauthorized access, use, modification, reproduction, release, performance, display, or further disclosure; including through compliance with the requirements of paragraph(j) of this clause..


(e)  Disclaimer of warranty.  Unless specifically stated elsewhere in this contract, the Government is providing the requested technical data and computer software to the recipient “as is” and free of all warranties and representations, including suitability for intended purpose.


(f)  The Contractor may enter into any agreement directly with the Owner-Licensor with respect to the access, use, modification, reproduction, release, performance, display, or disclosure of these technical data or computer software.]


(c)[(g)]  Indemnification and creation of third party beneficiary rights.  The Contractor agrees—



(1)  To indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses, arising out of, or in any way related to, the misuse or unauthorized [access, use,] modification, reproduction, release, performance, display, or disclosure of [the Government-furnished information] technical data or computer software received from the Government with restrictive legends by the Contractor or any person to whom the Contractor has released or disclosed such data or software; and



(2)  That the party whose name appears on the restrictive legend[The Owner-Licensor], in addition to any other rights it may have, is a third party beneficiary [of this clause and] who has the right of direct action against the Contractor, or any person to whom the Contractor has released or disclosed [the Government-furnished information] such data or software, for the unauthorized [access, use, modification, reproduction, release, performance, display, duplication, release, or disclosure of technical data or computer [Government-furnished information] software subject to restrictive legends.


[(h)  Disposition of Government-furnished information.  Recipient agrees to destroy or return the original and all copies of the Government-furnished information released to the recipient within 30 days following the expiration of the use and non-disclosure agreement.


(i)  Survival of obligations.  The obligations imposed by this clause shall survive the expiration or termination of this contract.


(j)  Subcontractor flowdown and release or disclosure outside the Contractor's organization.  (1)  The Contractor shall not release or disclose Government-furnished information to, or allow access by, any person outside the Contractor's organization unless the intended recipient is—




(i)  Authorized to access or receive the Government-furnished information; and 




(ii)  Subject to appropriate prohibitions on unauthorized access, use, modification, reproduction, release, performance, display, or disclosure, in accordance with paragraph (j)(2) of this clause.  



(2)  The Contractor shall either—




(i)  Use this same clause (including the restrictions contained in the Attachment specified at paragraph (b) of this clause) in the subcontract or other contractual instrument with an intended recipient who is a subcontractor or supplier, and require that subcontractor or supplier to do so, without alteration except to identify the parties, as follows:  
  


 
 (A)  References to the Government are not changed; and 




  (B)  The intended recipient (subcontractor or supplier) has all rights and obligations of the Contractor in the clause; or 




(ii)  Require the intended recipient to execute the standard use and nondisclosure agreement in accordance with DFARS 227.7107-2, which shall incorporate the restrictions contained in the Attachment specified at paragraph (b) of this clause.]  

(End of clause)

252.227-7026  Deferred Delivery of Technical Data or Computer Software.

As prescribed at 227.7103-8[5](a), use the following clause:

DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE

(APR 1988)[(DATE)]

The Government shall have the right to require, at any time during the performance of this contract, within two (2) years after either acceptance of all items (other than [technical] data or computer software) to be delivered [or otherwise provided] under this contract or termination of this contract, whichever is later, delivery of any technical data or computer software item identified in this contract as “deferred delivery” data or computer software.  The obligation to furnish such technical data required to be prepared by a subcontractor and pertaining to an item obtained from him shall expire two (2) years after the date Contractor accepts the last delivery of that item from that subcontractor for use in performing this contract.

(End of clause) 

252.227-7027  Deferred Ordering of Technical Data or Computer Software.

As prescribed at 227.7103-8[5](b), use the following clause:

DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE

(APR 1988)[DATE]


[(a)] In addition to technical data or computer software specified elsewhere in this contract to be delivered hereunder, the Government may, at any time during the performance of this contract or within a period of three (3) years after acceptance of all items (other than technical data or computer software) to be delivered under this contract or the termination of this contract, order any technical data or computer software generated [created or developed] in the performance of this contract or any subcontract hereunder. 


 [(b)  The Government's deferred ordering rights under paragraph (a) of this clause shall expire  three (3) years after acceptance of all items (other than technical data or computer software) to be delivered or otherwise provided under this contract, or the termination of this contract, whichever is later.  However, the obligation to deliver technical data or computer software created or developed by a subcontractor shall expire three (3) years after the date the Contractor accepts the last delivery of that computer software, or the item to which the technical data pertains, from that subcontractor. 

(c)]  When the technical data or computer software is ordered, the Contractor shall be compensated for converting the [technical] data or computer software into the prescribed form for reproduction and delivery.  The obligation to deliver the technical data of a subcontractor and pertaining to an item obtained from him shall expire three (3) years after the date the Contractor accepts the last delivery of that item from that subcontractor under this contract.  The Government's rights to use said data or computer software shall be pursuant to the “Rights in Technical Data and Computer Software” clause of this contract.


[(d)  The Government's rights to access, use, modify, reproduce, release, perform, display, or disclose the delivered technical data or computer software shall be determined pursuant to the appropriate data rights clause:



(1)  DFARS 252.227-7013, Rights in Technical Data and Computer Software— Noncommercial;



(2)  DFARS 252.227-7014, Rights in Technical Data and Computer Software—Small Business Innovation Research (SBIR); or

        (3)  DFARS 252.227-7015, Rights in Technical Data and Computer Software—Commercial.]

(End of clause)

252.227-7028  [Reserved.]Technical Data or Computer Software Previously Delivered to the Government.

As prescribed in 227.7103-6(d), 227.7104(f)(2), or 227.7203-6(e), use the following provision:

TECHNICAL DATA OR COMPUTER SOFTWARE PREVIOUSLY DELIVERED TO THE GOVERNMENT (JUN 1995)

The Offeror shall attach to its offer an identification of all documents or other media incorporating technical data or computer software it intends to deliver under this contract with other than unlimited rights that are identical or substantially similar to documents or other media that the Offeror has produced for, delivered to, or is obligated to deliver to the Government under any contract or subcontract.  The attachment shall identify—


(a)  The contract number under which the data or software were produced;


(b)  The contract number under which, and the name and address of the organization to whom, the data or software were most recently delivered or will be delivered; and


(c)  Any limitations on the Government's rights to use or disclose the data or software, including, when applicable, identification of the earliest date the limitations expire.

(End of provision)

252.227-7029  Reserved.

252.227-7030  Technical Data [and Computer Software]—Withholding of Payment.

As prescribed at 227.7103-6(e)(2) or 227.7104(e)(4)[227.7106-5(a)], use the following clause:

TECHNICAL DATA [AND COMPUTER SOFTWARE]--WITHHOLDING OF PAYMENT (MAR 2000)[(DATE)]


(a)  If technical data [or computer software] specified to be delivered under this contract, is not [are not] delivered within the time specified by this contract or is [are] deficient upon delivery (including having restrictive markings not identified in the list described in the clause at 252.227-7013(e[f])(2) or 252.227-7018[4](e[f])(2) of this contract), the Contracting Officer may, until such data [or software] is accepted by the Government, withhold payment to the Contractor of ten percent (10%) of the total contract price or amount unless a lesser withholding is specified in the contract.  Payments shall not be withheld nor any other action taken pursuant to this paragraph when the Contractor's failure to make timely delivery or to deliver such data [or software] without deficiencies arises out of causes beyond the control and without the fault or negligence of the Contractor.


(b)  The withholding of any amount or subsequent payment to the Contractor shall not be construed as a waiver of any rights accruing to the Government under this contract.

(End of clause) 

252.227-7031  Reserved.

252.227-7032  [Reserved.]Rights in Technical Data and Computer Software (Foreign).

As prescribed in 227.7103-17, use the following clause:

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE (FOREIGN) 
(JUN 1975)

The United States Government may duplicate, use, and disclose in any manner for any purposes whatsoever, including delivery to other governments for the furtherance of mutual defense of the United States Government and other governments, all technical data including reports, drawings and blueprints, and all computer software, specified to be delivered by the Contractor to the United States Government under this contract.

(End of clause) 

252.227-7033  Rights in Shop Drawings.

As prescribed at 227.707[205-2(c)], use the following clause:

RIGHTS IN SHOP DRAWINGS (APR 1966[DATE])


(a)  Shop drawings for construction means drawings, submitted to the Government by the Construction Contractor, subcontractor or any lower-tier subcontractor pursuant to a construction contract, showing in detail (i)  the proposed fabrication and assembly of structural elements and (ii)  the installation (i.e., form, fit, and attachment details) of materials or equipment.  The Government may duplicate, use, and disclose in any manner and for any purpose shop drawings delivered under this contract.


(b)  [The Contractor shall include t]This clause, including this paragraph (b), shall be included in all subcontracts hereunder at any tier.

(End of clause) 

252.227-7034  [Reserved.]Patents--Subcontracts.

As prescribed at 227.304-4, insert the following clause:

PATENTS--SUBCONTRACTS (APR 1984)

The Contractor will include the clause at FAR 52.227-12, Patent Rights--Retention by the Contractor (Long Form), suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by other than a small business firm or nonprofit organization.

(End of clause) 

252.227-7035  Reserved. 

252.227-7036  Reserved.

252.227-7037  Validation of Restrictive Markings on Technical Data [and Computer Software].

As prescribed in [227.7106-5(b)] 227.7102-3(c), 227.7103-6(e)(3), 227.7104(e)(5), or 227.7203-6(f), use the following clause:

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA [AND COMPUTER SOFTWARE](SEP 1999)[(DATE)]


(a)  Definitions. 

[(1)  As used in this clause, unless otherwise specifically indicated, the term “Contractor” 

means the Contractor and its subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.

 (2)]  The [other] terms used in this clause are defined in the Rights in Technical Data [and

Computer Software]—Noncommercial Items clause of this contract.


(b)  Contracts for commercial items—presumption of development at private expense.  Under a contract for a commercial item [(including commercial computer software)], component, or process, the Department of Defense shall presume that a Contractor’s asserted use or release restrictions are justified on the basis that the [commercial] item, component, or process was developed exclusively at private expense.  The Department shall not challenge such assertions unless information the Department provides demonstrates that the [commercial] item, component, or process was not developed exclusively at private expense.


(c)  Justification.  [Except under contracts for commercial items [(including commercial computer software)], the Contractor or subcontractor shall— 



(1)]  The Contractor or subcontractor at any tier is responsible for m [M]aintaining records sufficient to justify the validity of its[any] markings that impose [assert] restrictions on the Government[’s] and others[’ right] to [access,] use, [modify, reproduce, perform, display, release,] duplicate, or disclose technical data [or computer software] delivered or required to be delivered under the contract or subcontract.  Except under contracts for commercial items, the Contractor or subcontractor shall[; and  



[(2)  B]be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e[d]) of this clause [or in response to a request for information under paragraph (e) of this clause.


(d)  Notwithstanding any provision of this contract concerning inspection and acceptance, the Contracting Officer may challenge the Contractor’s assertion of restrictions if the Contracting Officer determines that—




(1)  Reasonable grounds exist to question the current validity of the marking; and 




(2)  Continued adherence to the marking would make impracticable subsequent competitive acquisition of the computer software or item, component or process.]


(d)  Prechallenge request for information.
      [(e)  Challenge process.]


(1)  [For other than commercial items,]  T[t]he Contracting Officer may request the Contractor [to provide a written explanation for any asserted restriction sufficient to enable the Contracting Officer to evaluate the Contractor’s asserted restrictions and determine whether a challenge is warranted.  Such written explanation shall be based upon the records required by this clause or other information reasonably available to the Contractor.  

(2)  The Contractor's failure to provide a timely response to a Contracting Officer's request for information or failure to provide sufficient information to enable the Contracting Officer to evaluate an asserted restriction shall constitute reasonable grounds for questioning the validity of an asserted restriction.]

 or subcontractor to furnish a written explanation for any restriction asserted by the Contractor or subcontractor on the right of the United States or others to use technical data.  If, upon review of the explanation submitted, the Contracting Officer remains unable to ascertain the basis of the restrictive marking, the Contracting Officer may further request the Contractor or subcontractor to furnish additional information in the records of, or otherwise in the possession of or reasonably available to, the Contractor or subcontractor to justify the validity of any restrictive marking on technical data delivered or to be delivered under the contract or subcontract (e.g., a statement of facts accompanied with supporting documentation).  The Contractor or subcontractor shall submit such written data as requested by the Contracting Officer within the time required or such longer period as may be mutually agreed.


([3]2)  [The Contracting Officer will review the explanation submitted and—


 
(i)  Request the Contractor to furnish additional information within the time required or such longer period as may be mutually agreed upon;

    

(ii)  Determine that the asserted marking is valid and so notify the Contractor in writing; or

 
 
(iii)  Challenge that the asserted marking is not valid.]

If the Contracting Officer, after reviewing the written data furnished pursuant to paragraph (d)(1) of this clause, or any other available information pertaining to the validity of a restrictive marking, determines that reasonable grounds exist to question the current validity of the marking and that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer shall follow the procedures in paragraph (e) of this clause.



(3)  If the Contractor or subcontractor fails to respond to the Contracting Officer's request for information under paragraph (d)(1) of this clause, and the Contracting Officer determines that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer may challenge the validity of the marking as described in paragraph (e) of this clause.


(e)  Challenge.


[(4)  When the Contracting Officer challenges that the asserted marking is not valid, and the Contractor notifies the Contracting Officer that it agrees with that determination, the Contracting Officer may—





(i)  Strike or correct the unjustified marking at the Contractor's expense; or





(ii)  Return the computer software or technical data to the Contractor for correction at the Contractor's expense.  If the Contractor fails to correct or strike the unjustified restriction and return the corrected computer software or technical data to the Contracting Officer within sixty (60) days following receipt of the computer software or technical data, the Contracting Officer may correct or strike the markings at the Contractor's expense.]



(1)  Notwithstanding any provision of this contract concerning inspection and acceptance, if the Contracting Officer determines that a challenge to the restrictive marking is warranted, the Contracting Officer shall send a written challenge notice to the Contractor or subcontractor asserting the restrictive markings.  Such challenge shall—-



[(5)  When the Contracting Officer challenges that the asserted marking is not valid, and the Contractor does not notify the contracting officer that it agrees with this determination, the Contracting Officer will send a written challenge notice to the Contractor asserting the restrictive markings.  Such challenge shall—]




(i)  State the specific grounds for challenging the asserted restriction;




(ii)  Require a response within sixty (60) days justifying and providing sufficient evidence as to the current validity of the asserted restriction; 




(iii)  State that [it is a justification of the asserted restriction if-- a DoD Contracting Officer's final decision, issued pursuant to paragraph (g) of this clause, sustaining the validity of a restrictive marking identical to the asserted restriction, within the three-year period preceding the challenge, shall serve as justification for the asserted restriction if the validated restriction was asserted by the same Contractor or subcontractor (or any licensee of such Contractor or subcontractor) to which such notice is being provided; and





(A)  A DoD Contracting Officer's final decision issued pursuant to paragraph (e)(9) of this clause, or action of a court of competent jurisdiction or Board of Contract Appeals, has sustained the validity of a restrictive marking identical to the asserted restriction;





(B)  Such decision or action occurred within the three-year period preceding the challenge; and 





(C)  The validated restriction was asserted by the same Contractor (or any licensee of such Contractor ) to which such notice is being provided; and]




(iv)  State that failure to respond to the challenge notice may result in issuance of a final decision pursuant to paragraph (f[e)(8]) of this clause.


  [(6)  In response to the written challenge notice, the Contractor shall—


  (i)  Submit a written request showing the need for additional time to respond to the challenge notice.  In such cases, the Contracting Officer shall will grant sufficient additional time to permit the response; or]  



(2)  The Contracting Officer shall extend the time for response as appropriate if the Contractor or subcontractor submits a written request showing the need for additional time to prepare a response.



  [(ii)  Submit a The Contractor's written response that seeks to justify an asserted restriction on technical data and computer software.  This written response shall be considered a claim within the meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.), and shall be certified in the form prescribed at 33.207 of the Federal Acquisition Regulation, regardless of dollar amount.


  (7)  A Contractor receiving challenges to the same asserted restrictions  from more than one Contracting Officer shall will notify each Contracting Officer of the other  challenges and identify which Contracting Officer initiated the first in time unanswered challenge. The Contracting Officer initiating the first in time unanswered challenge after consultation with the Contractor and the other Contracting Officers, shall formulate and distribute a schedule that provides the Contractor a reasonable opportunity for responding to each challenge. 

 (8)  If the Contractor fails to respond to the Contracting Officer's challenge notice, the Contracting Officer will issue a final decision pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the expiration of the time period of paragraph (e)(5)(ii) of this clause.  Following issuance of the final decision, the Contracting Officer will comply with the procedures in paragraph (f) of this clause.

 (9)  After receipt of the Contractor’s written response that seeks to justify the asserted restriction, the Contracting Officer will—

(i)  Request additional supporting documentation if, in the Contracting Officer’s opinion, the Contractor's explanation does not provide sufficient evidence to justify the validity of the asserted restrictions.  The Contractor shall promptly respond to the Contracting Officer's request for additional supporting documentation; or
(ii)  Issue a final decision validating the asserted restriction.  The decision shall state that the Government will continue to be bound by the restrictive marking; or]

(iii)  Issue a final decision denying the validity of the asserted restriction and follow the procedures in paragraph (f) of this clause.]



(3)  The Contractor's or subcontractor's written response shall be considered a claim within the meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.), and shall be certified in the form prescribed at 33.207 of the Federal Acquisition Regulation, regardless of dollar amount. 



(4)  A Contractor or subcontractor receiving challenges to the same restrictive markings from more than one Contracting Officer shall notify each Contracting Officer of the existence of more than one challenge.  The notice shall also state which Contracting Officer initiated the first in time unanswered challenge.  The Contracting Officer initiating the first in time unanswered challenge after consultation with the Contractor or subcontractor and the other Contracting Officers, shall formulate and distribute a schedule for responding to each of the challenge notices to all interested parties.  The schedule shall afford the Contractor or subcontractor an opportunity to respond to each challenge notice.  All parties will be bound by this schedule.


(f)  Final decision when Contractor or subcontractor fails to respond. Upon a failure of a Contractor or subcontractor to submit any response to the challenge notice, other than a failure to respond under a contract for commercial items, the Contracting Officer will issue a final decision to the Contractor or subcontractor, in accordance with the Disputes clause of this contract, pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the expiration of the time period of paragraph (e)(1)(ii) or (e)(2) of this clause.  Following issuance of the final decision, the Contracting Officer will comply with the procedures in paragraphs (g)(2)(ii) through (iv) of this clause.


(g)  Final decision when Contractor or subcontractor responds.


(1)  If the Contracting Officer determines that the Contractor or subcontractor has justified the validity of the restrictive marking, the Contracting Officer shall issue a final decision to the Contractor or subcontractor sustaining the validity of the restrictive marking, and stating that the Government will continue to be bound by the restrictive marking.  This final decision shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.



(2)(i)  If the Contracting Officer determines that the validity of the restrictive marking is not justified, the Contracting Officer shall issue a final decision to the Contractor or subcontractor in accordance with the Disputes clause of this contract.  Notwithstanding paragraph (e) of the Disputes clause, the final decision shall be issued within sixty (60) days after receipt of the Contractor’s or subcontractor’s response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor of the longer period that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.




(ii)  The Government agrees that it will continue to be bound by the restrictive marking for a period of ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  The Contractor or subcontractor agrees that, if it intends to file suit in the United States Claims Court it will provide a notice of intent to file suit to the Contracting Officer within ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  If the Contractor or subcontractor fails to appeal, file suit, or provide a notice of intent to file suit to the Contracting Officer within the ninety (90)-day period, the Government may cancel or ignore the restrictive markings, and the failure of the Contractor or subcontractor to take the required action constitutes agreement with such Government action.




(iii)  The Government agrees that it will continue to be bound by the restrictive marking where a notice of intent to file suit in the United States Claims Court is provided to the Contracting Officer within ninety (90) days from the issuance of the final decision under paragraph (g)(2)(i) of this clause.  The Government will no longer be bound, and the Contractor or subcontractor agrees that the Government may strike or ignore the restrictive markings, if the Contractor or subcontractor fails to file its suit within one (1) year after issuance of the final decision.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, that urgent or compelling circumstances will not permit waiting for the filing of a suit in the United States Claims Court, the Contractor or subcontractor agrees that the agency may, following notice to the Contractor or subcontractor, authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.




(iv)  The Government agrees that it will be bound by the restrictive marking where an appeal or suit is filed pursuant to the Contract Disputes Act until final disposition by an agency Board of Contract Appeals or the United States Claims Court.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, following notice to the Contractor that urgent or compelling circumstances will not permit awaiting the decision by such Board of Contract Appeals or the United States Claims Court, the Contractor or subcontractor agrees that the agency may authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.


[(f)  Contractor appeal. 



(1)  The Government agrees that, notwithstanding a Contracting Officer's final decision denying the validity of an asserted restriction and except as provided in paragraph (f)(3) of this clause, it will honor the asserted restriction—




(i)  For a period of ninety (90) days from the date of the Contracting Officer's final decision to allow the Contractor to appeal to the appropriate Board of Contract Appeals or to file suit in an appropriate court;




(ii)  For a period of one year from the date of the Contracting Officer's final decision if, within the first ninety (90) days following the Contracting Officer's final decision, the Contractor has provided notice to the Contracting Officer of an intent to file suit in an appropriate court; or




(iii)  Until final disposition by the appropriate Board of Contract Appeals or court of competent jurisdiction, if the Contractor has—





(A)  Appealed to the Board of Contract Appeals or filed suit an appropriate court within ninety (90) days; or 





(B)  Submitted, within ninety (90) days, a notice of intent to file suit in an appropriate court and filed suit within one year.



(2)  The Contractor agrees that the Government may strike, correct, or ignore the restrictive markings if the Contractor fails to—




(i)  Appeal to a Board of Contract Appeals within ninety (90) days from the date of the Contracting Officer's final decision; 




(ii)  File suit in an appropriate court within ninety (90) days from such date; or




(iii)  File suit within one year after the date of the Contracting Officer's final decision if the Contractor had provided notice of intent to file suit within ninety (90) days following the date of the Contracting Officer's final decision.



(3)  Exception for urgent and compelling circumstances.  




(i)  The agency head, on a nondelegable basis, may determine that urgent or compelling circumstances do not permit awaiting the filing of suit in an appropriate court, or the rendering of a decision by a court of competent jurisdiction or Board of Contract Appeals.  In that event, the agency head shall notify the Contractor of the urgent or compelling circumstances.  The agency head's determination may be made at any time after the date of the Contracting Officer's final decision and shall not affect the Contractor's right to damages against the United States, or other relief provided by law, if its asserted restrictions are ultimately upheld.




(ii)
Notwithstanding paragraph (f)(1) of this clause, the Contractor agrees that the agency may access, use, modify, reproduce, release, perform, display, or disclose computer software or technical data as necessary to address the urgent and compelling circumstances . 




(iii)
The Government agrees not to release or disclose Contractor's restrictively marked technical data or computer software unless, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7107-2 of the Defense Federal Acquisition Regulation Supplement (DFARS), or is a Government contractor receiving access to the technical data or computer software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Government-Furnished Information Marked with Restrictive Legends.] 


(h)[(g)]  Final disposition of appeal or suit.(1)  If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is—



[(1)]  Sustained--




(i)  The [Any] restrictive marking on the technical data [or computer software] shall be cancelled, corrected or ignored; and




(ii)  If the restrictive marking[s] is [are] found not to be substantially justified, the Contractor or subcontractor, as appropriate, shall be liable to the Government for payment of the cost to the Government of reviewing the restrictive markings and the fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the marking, unless special circumstances would make such payment unjust[; or]


(2)  If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is Not sustained--




(i)  The Government shall continue to be bound by the restrictive markings; and




(ii)  The Government shall be liable to the Contractor or subcontractor for payment of fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Contractor or subcontractor in defending the marking, if the challenge by the Government is found not to have been made in good faith.


(i) [(h)]  Duration of right to challenge.  The Government may review [has the right to challenge] the validity of any [Contractor asserted] restrictions on technical data or [computer software] delivered or to be delivered under a contract, asserted by the Contractor or subcontractor.  [or otherwise provided to the Government in the performance of this contract. The Contracting Officer may exercise this right] during the period within three (3) years of final payment on a contract or within three (3) years of delivery of the technical data [or computer software] to the Government, whichever is later. the Contracting Officer may review and make a written determination to challenge the restriction.  The Government may, however, challenge a restriction on the release, disclosure or use of technical data [and computer software] at any time if such technical data [or computer software]--



(1)  Is publicly available;



(2)  Has been furnished to the United States without restriction; or



(3)  Has been otherwise made available without restriction.  Only the Contracting Officer's final decision resolving a formal challenge by sustaining the validity of a restrictive marking constitutes “validation” as addressed in 10 U.S.C. 2321.


(j) [(i)]  Decision not to challenge.  A decision by the Government, or a determination by the Contracting Officer, to not challenge the restrictive marking or asserted restriction shall not constitute “validation.” [Only a Contracting Officer's final decision or an action of an agency Board of Contract Appeals or a court of competent jurisdiction that sustains the validity of an asserted restriction constitutes validation of the restriction.]


(k)[(j)]  Privity of contract.  The Contractor or subcontractor agrees that the Contracting Officer may transact matters under this clause directly with subcontractors [or suppliers] at any tier that assert restrictive markings.  However, [neither] this clause, neither creates [nor any action taken by the Government under this clause, creates] or implies privity of contract between the Government and subcontractors [or suppliers for matters not covered by this clause.]


(l)[(k)]  Flowdown.  The Contractor or subcontractor agrees to [shall] insert this clause[, including this paragraph (k),] in contractual instruments with its subcontractors or suppliers at any tier requiring the delivery of technical data [or computer software.] except contractual instruments for commercial items or commercial components.

(End of clause)

252.227-7038  Patent Rights—Ownership by the Contractor (Large Business).

* * * * *

252.227-7039  Patents—Reporting of Subject Inventions.

* * * * *

[252.227-70YY Government-Furnished Works Marked with Restrictive Legends.

As prescribed in 227.7204-2, use the following clause:

GOVERNMENT-FURNISHED WORKS MARKED WITH RESTRICTIVE LEGENDS (DATE)

(a) Definitions.  As used in this clause—



(1)
"Contractor" includes the Contractor's subcontractors or suppliers, or potential subcontractors or suppliers, at any tier.



(2)  "Owner-Licensor" means the person whose name appears in the restrictive legend or is otherwise identified as asserting restrictions on the access, use, modification, reproduction, release, performance, display, or disclosure of works.



(3)
Other terms are defined in the clause at DFARS 252.227-7021, Rights in Works—License.



(b)  Attachment.  An attachment to the contract will identify—




(1)  The works that the Government intends to furnish to the Contractor with restrictions on access, use, modification, reproduction, release, performance, display, or disclosure; and 



(2)  The specific conditions under which the Contractor is authorized to access, use, modify, reproduce, release, perform, display, or disclose the works.

 (c) Government-furnished works provided with restrictions.  If the Government furnishes Government-furnished works,  such works are subject to restrictions on access, use, modification, reproduction, release, performance, display, or disclosure as follows:



(1)  Government-furnished works marked with Government purpose rights legends. The Contractor shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished works marked with Government license rights legends for Government purposes only and shall not do so for any commercial purpose.  The Contractor shall not, without the express written permission of the Owner-Licensor, release or disclose such Government-furnished works to, or allow access by, a person other than its subcontractors, suppliers, or prospective subcontractors or suppliers, who require the Government-furnished works to submit offers for, or perform, subcontracts or supplier obligations under this contract.   The Contractor shall ensure compliance with paragraph (j) of this clause.



(2)  Government-furnished works marked with other restrictive legends, or otherwise subject to restrictions.  The Contractor shall access, use, modify, reproduce, release, perform, display, or disclose Government-furnished works that are marked with other restrictive legends, or that are otherwise identified in the attachment as subject to restrictions, only as specified in the attachment to this contract.  The Contractor shall ensure compliance with paragraph (j) of this clause.  


(d)  Contractor procedures for safeguarding, use, and handling of Government-furnished works.  Contractor shall adopt operating procedures and physical security measures sufficient to protect the from unauthorized access, use, modification, reproduction, release, performance, display, or further disclosure.


(e)  Disclaimer of warranty.  Unless specifically stated elsewhere in this contract, the Government is providing the identified works to the recipient “as is” and free of all warranties and representations, including suitability for intended purpose.


(f)  The Contractor may enter into any agreement directly with the Owner-Licensor with respect to the access, use, modification, reproduction, release, performance, display, or disclosure of these works.


 (g)  Indemnification and creation of third party beneficiary rights.  The Contractor agrees—



(1)  To indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses, arising out of, or in any way related to, the unauthorized access, use, modification, reproduction, release, performance, display, or disclosure of works received from the Government with restrictive legends by the Contractor or any person to whom the Contractor has released or disclosed such works; and



(2)  That the party whose name appears on the restrictive legend, in addition to any other rights it may have, is a third party beneficiary who has the right of direct action against the Contractor, or any person to whom the Contractor has released or disclosed the Government-furnished works, for the unauthorized access, use, modification, reproduction, release, performance, display, or disclosure of Government-furnished works subject to restrictive legends.


 (h)  Disposition of Government-furnished works.  Recipient agrees to destroy or return of all copies of the works released to the recipient within 30 days following the expiration of the use and non-disclosure agreement.


(i)  Survival of obligations.  The obligations imposed by this clause shall survive the expiration or termination of this contract.


(j)  Applicability to subcontractors and suppliers and release or disclosure outside the Contractor's organization.     

     

 (1)  The Contractor shall not release or disclose Government-furnished works to, or allow access by, any person outside the Contractor's organization unless the intended recipient is—




(i)  Authorized to access or receive the Government-furnished works; and 




(ii)  Subject to appropriate prohibitions on unauthorized access, use, modification, reproduction, release, performance, display, or disclosure, in accordance with paragraph (2) of this clause.  



(2)  The Contractor shall use this same clause (including the restrictions contained in the Attachment specified at paragraph (b) of this clause) in the subcontract or other contractual instrument with an intended recipient who is a subcontractor or supplier, and require that subcontractor or supplier to do so, without alteration except to identify the parties, as follows:  



(i)  References to the Government are not changed; and 



(ii)  The intended recipient (subcontractor or supplier) has all rights and obligations of the Contractor in the clause.  

(End of clause)]
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