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PART 202—DEFINITIONS OF WORDS AND TERMS
SUBPART 202.1 - DEFINITIONS
202.101  Definitions.

* * * * *

“General public” and “non-governmental entities,” as used in the definition of “commercial item” at FAR 2.101, do not include the Federal Government or a State, local, or foreign government (Pub. L. 110-181, S[s]ection 815(b)).

* * * * *
PART 212—ACQUISITION OF COMMERCIAL ITEMS
* * * * *

SUBPART 212.2 - SPECIAL REQUIREMENTS FOR THE ACQUISITION OF COMMERCIAL ITEMS
212.207 Contract type.


(b)  In accordance with S[s]ection 805 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181), use of time-and-materials and labor-hour contracts for the acquisition of commercial items is authorized only for the following:
    
(i)  Services acquired for support of a commercial item, as described in paragraph (5) of the definition of commercial item at FAR 2.101 (41 U.S.C. 403(12)(E)).
    
(ii)  Emergency repair services.
    
(iii)  Any other commercial services only to the extent that the head of the agency concerned approves a written determination by the contracting officer that—


(A)  The services to be acquired are commercial services as defined in paragraph (6) of the definition of commercial item at FAR 2.101 (41 U.S.C. 403(12)(F));
    

(B)  If the services to be acquired are subject to FAR 15.403-1(c)(3)(ii), the offeror of the services has submitted sufficient information in accordance with that subsection;
    

(C)  Such services are commonly sold to the general public through use of time-and-materials or labor-hour contracts; and
    


(D)  The use of a time-and-materials or labor-hour contract type is in the best interest of the Government. 
* * * * *

PART 234—MAJOR SYSTEM ACQUISITION
* * * * *

SUBPART 234.70 - ACQUISITION OF MAJOR WEAPON SYSTEMS AS COMMERCIAL ITEMS
* * * * *

234.7001 Definition.
* * * * *

234.7002 Policy.

(a)  Major weapon systems. 


(1) A DoD major weapon system may be treated as a commercial item, or acquired under procedures established for the acquisition of commercial items, only if—
    

(i)  The Secretary of Defense determines that—
    

(A)  The major weapon system is a commercial item as defined in FAR 2.101; and
    

(B)  Such treatment is necessary to meet national security objectives;
    

(ii)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for such a system; and
    

(iii)  The congressional defense committees are notified at least 30 days before such treatment or acquisition occurs.  Follow the procedures at PGI 234.7002.
  

(2)  The authority of the Secretary of Defense to make a determination under paragraph (a)(1) of this section may not be delegated below the level of the Deputy Secretary of Defense.


(b)  Subsystems. A subsystem of a major weapon system (other than a commercially available off-the-shelf item) may be treated as a commercial item and acquired under procedures established for the acquisition of commercial items only if—
    
(1)  The subsystem is intended for a major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (a) of this section; or
    
(2)  The contracting officer determines in writing that—


(i)  The subsystem is a commercial item; and


(ii)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for the subsystem.


(c)  Components and spare parts. 


(1) A component or spare part for a major weapon system (other than a commercially available off-the-shelf item) may be treated as a commercial item only if—
    

(i) The component or spare part is intended for—


(A)  A major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (a) of this section; or
    

(B)  A subsystem of a major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (b) of this section; or
    
(ii)  The contracting officer determines in writing that—
    

(A)  The component or spare part is a commercial item; and
    

(B)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for the component or spare part.
    
(2)  This paragraph (c) shall apply only to components and spare parts that are acquired by DoD through a prime contract or a modification to a prime contract, or through a subcontract under a prime contract or modification to a prime contract on which the prime contractor adds no, or negligible, value.


(d)  Relevant information.  To the extent necessary to make a determination under paragraph (a)(1)(ii), (b)(2), or (c)(1)(ii) of this section, the contracting officer may request the offeror to submit—
    
(1)  Prices paid for the same or similar commercial items under comparable terms and conditions by both Government and commercial customers; and
    
(2)  Other relevant information regarding the basis for price or cost, including information on labor costs, material costs, and overhead rates, if the contracting officer determines that the information described in paragraph (d)(1) of this section is not sufficient to determine price reasonableness.
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