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PART 215 - CONTRACTING BY NEGOTIATION

SUBPART 215.4--CONTRACT PRICING

* * * * *

215.407-5-70  Disclosure, maintenance, and review requirements.

* * * * *

	(d)  Characteristics of an acceptable estimating system.

		(1)  General.  An acceptable system should provide for the use of appropriate source data, utilize sound estimating techniques and good judgment, maintain a consistent approach, and adhere to established policies and procedures.

		(2)  Evaluation.  In evaluating the acceptability of a contractor's estimating system, the ACO should consider whether the contractor's estimating system, for example—

			(i)  Establishes clear responsibility for preparation, review, and approval of cost estimates;

			(ii)  Provides a written description of the organization and duties of the personnel responsible for preparing, reviewing, and approving cost estimates;

			(iii)  Assures that relevant personnel have sufficient training, experience, and guidance to perform estimating tasks in accordance with the contractor's established procedures;

			(iv)  Identifies the sources of data and the estimating methods and rationale used in developing cost estimates;

			(v)  Provides for appropriate supervision throughout the estimating process;

			(vi)  Provides for consistent application of estimating techniques; 

			(vii)  Provides for detection and timely correction of errors;

			(viii)  Protects against cost duplication and omissions;

			(ix)  Provides for the use of historical experience, including historical vendor pricing information, where appropriate;

			(x)  Requires use of appropriate analytical methods;

			(xi)  Integrates information available from other management systems, where appropriate;

			(xii)  Requires management review including verification that the company's estimating policies, procedures, and practices comply with this regulation;

			(xiii)  Provides for internal review of and accountability for the acceptability of the estimating system, including the comparison of projected results to actual results and an analysis of any differences;

			(xiv)  Provides procedures to update cost estimates in a timely manner throughout the negotiation process; and

			(xv)  Addresses responsibility for review and analysis of the reasonableness of subcontract prices.

		(3)  Indicators of potentially significant estimating deficiencies.  The following examples indicate conditions that may produce or lead to significant estimating deficiencies—

			(i)  Failure to ensure that historical experience is available to and utilized by cost estimators, where appropriate;

			(ii)  Continuing failure to analyze material costs or failure to perform subcontractor cost reviews as required;

			(iii)  Consistent absence of analytical support for significant proposed cost amounts;

			(iv)  Excessive reliance on individual personal judgment where historical experience or commonly utilized standards are available;

			(v)  Recurring significant defective pricing findings within the same cost element(s);

			(vi)  Failure to integrate relevant parts of other management systems (e.g., production control or cost accounting) with the estimating system so that the ability to generate reliable cost estimates is impaired; and

			(vii)  Failure to provide established policies, procedures, and practices to persons responsible for preparing and supporting estimates.

	(e[d])  Disposition of findings— 

		(1)  Reporting of findings.  The auditor shall document findings and recommendations in a report to the contracting officer. If the auditor identifies any significant estimating system deficiencies, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies. 

		(2)  Initial determination.  (i)  The contracting officer shall review all findings and recommendations and, if there are no significant deficiencies, shall promptly notify the contractor, in writing, that the contractor's estimating system is acceptable and approved; or

			(ii)  If the contracting officer finds that there are one or more significant deficiencies (as defined in the clause at 252.215-7002, Cost Estimating System Requirements) due to the contractor’s failure to meet one or more of the estimating system criteria in the clause at 252.215-7002, the contracting officer shall— 

			 (A)  Promptly make an initial written determination on any significant deficiencies and notify the contractor, in writing, providing a description of each significant deficiency in sufficient detail to allow the contractor to understand the deficiency;

			 (B)  Request the contractor to respond, in writing, to the initial determination within 30 days; and

			 (C)  Promptly evaluate the contractor’s responses to the initial determination, in consultation with the auditor or functional specialist, and make a final determination.

		(3)  Final determination.  (i)  The contracting officer shall make a final determination and notify the contractor, in writing, that——

			 (A)  The contractor's estimating system is acceptable and approved, and no significant deficiencies remain, or

			 (B)  Significant deficiencies remain. The notice shall identify any remaining significant deficiencies, and indicate the adequacy of any proposed or completed corrective action. The contracting officer shall—

			  (1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies;

			  (2)  Disapprove the system in accordance with the clause at 252.215-7002, Cost Estimating System Requirements; and 

			  (3)  Withhold payments in accordance with the clause at 252.242-7005, Contractor Business Systems, if the clause is included in the contract. 

			(ii)  Follow the procedures relating to monitoring a contractor's corrective action and the correction of significant deficiencies in PGI 215.407-5-70(e). 

	(f[e])  System approval.  The contracting officer shall promptly approve a previously disapproved estimating system and notify the contractor when the contracting officer determines that there are no remaining significant deficiencies. 

	(g[f])  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to approve a system, disapprove a system and withhold payments, or approve a previously disapproved system and release withheld payments, to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities. 

* * * * *

PART 232—CONTRACT FINANCING

SUBPART 232.5--PROGRESS PAYMENTS BASED ON COSTS

* * * * *
232.503-15  Application of Government title terms.

	(d)  An administrative contracting officer (ACO) determination that the contractor's material management and accounting system conforms to the standard[system criteria] at 252.242-7004(e[d])(7) constitutes the contracting officer approval requirement of FAR 32.503-15(d).  Prior to granting blanket approval of cost transfers between contracts, the ACO should determine that—

* * * * *
PART 242—CONTRACT ADMINISTRATION AND AUDIT SERVICES
SUBPART 242.3--CONTRACT ADMINISTRATION OFFICE FUNCTIONS

* * * * *

242.302  Contract administration functions.

	(a)(4)  Also, review and evaluate—

			(A)  Contractor estimating systems (see FAR 15.407-5); and

			(B)  Contractor material management and accounting systems under Subpart 242.72.

* * * * *

		(S-73)  Maintain surveillance over contractor compliance with trafficking in persons requirements for all DoD contracts for services incorporating the clause at FAR 52.222-50, Combating Trafficking in Persons, and, when necessary, its Alternate I, as identified in the clause prescription at FAR 22.1705.  (See PGI 222.1703.)

		[(S-74)  Approve or disapprove contractor business systems, as identified in the clause at 252.242-7005, Contractor Business Systems.]

* * * * *

SUBPART 242.70 CONTRACTOR BUSINESS SYSTEMS
242.7000  Contractor business system deficiencies.

	(a)  Definitions.  As used in this subpart——

* * * * *

“Covered contract” means a contract that is subject to the Cost Accounting Standards under 41 U.S.C. chapter 15, as implemented in regulations found at 48 CFR 9903.201-1 (see the FAR Appendix)[(10 U.S.C. 2302 note, as amended by section 816 of Public Law 112-81)].

* * * * *

	(b)  Determination to withhold payments.  If the contracting officer makes a final determination to disapprove a contractor’s business system in accordance with the clause at 252.242-7005, Contractor Business Systems, the contracting officer shall—

		(1)  In accordance with agency procedures, identify one or more covered contracts containing the clause at 252.242-7005, Contractor Business Systems, from which payments will be withheld.  When identifying the covered contracts from which to withhold payments, the contracting officer shall ensure that the total amount of payment withholding under 252.242-7005 does not exceed 10 percent of progress payments, performance-based payments, and interim payments under cost[-reimbursement], labor-hour, and time-and-materials contracts billed under each of the identified covered contracts.  Similarly, the contracting officer shall ensure that the total amount of payment withholding under the clause at 252.242-7005, Contractor Business Systems, for each business system does not exceed five percent of progress payments, performance-based payments, and interim payments under cost[-reimbursement], labor-hour, and time-and-materials contracts billed under each of the identified covered contracts.  The contracting officer has the sole discretion to identify the covered contracts from which to withhold payments.

* * * * *

	(d)  Correction of significant deficiencies.  (1)  * * *
 
		(2)  Prior to the receipt of verification, the contracting officer may discontinue withholding payments pending receipt of verification, and release any payments previously withheld, if the contractor submits evidence that the significant deficiencies have been corrected, and the contracting officer, in consultation with the auditor or functional specialist, determines that there is a reasonable expectation that the corrective actions have been implemented[ and are expected to correct the significant deficiencies].

* * * * *
  
242.7001  Contract clause.  
Use the clause at 252.242-7005, Contractor Business Systems, in solicitations and contracts (other than in contracts with educational institutions[,] or Federally Funded Research and Development Centers (FFRDCs)[, or University Associated Research Centers (UARCs)] operated by educational institutions) when— 

* * * * * 
[bookmark: BM242_75]SUBPART 242.75--CONTRACTOR ACCOUNTING SYSTEMS AND RELATED CONTROLS


* * * * *

242.7502  Policy.

* * * * *

	(g)  Mitigating the risk of accounting system deficiencies on specific proposals. 

		(1)  Field pricing teams shall discuss identified accounting system deficiencies and their impact in all reports on contractor proposals until the deficiencies are resolved.

		 (2)  The contracting officer responsible for negotiation of a proposal generated by an accounting system with an identified deficiency shall evaluate whether the deficiency impacts the negotiations.  If it does not, the contracting officer should proceed with negotiations.  If it does, the contracting officer should consider other alternatives, e.g.—

		  (i)  Allowing the contractor additional time to correct the accounting system deficiency and submit a corrected proposal;

		  (ii)  Considering another type of contract, e.g., a fixed-price incentive (firm target) contract instead of a firm-fixed-price;

		  (iii)  Using additional cost analysis techniques to determine the reasonableness of the cost elements affected by the accounting system's deficiency;

		  (iv)  Segregating the questionable areas as a cost-reimbursable line item;

		  (v)  Reducing the negotiation objective for profit or fee; or

		  (vi)  Including a contract (reopener) clause that provides for adjustment of the contract amount after award.

		(3)  The contracting officer who incorporates a reopener clause into the contract is responsible for negotiating price adjustments required by the clause.  Any reopener clause necessitated by an accounting system deficiency should—

			(i)  Clearly identify the amounts and items that are in question at the time of negotiation;

			(ii)  Indicate a specific time or subsequent event by which the contractor will submit a supplemental proposal, including [certified ]cost or pricing data, identifying the cost impact adjustment necessitated by the deficient accounting system;

* * * * *

242.7503  Contract clause.  
Use the clause at 252.242-7006, Accounting System Administration, in solicitations and contracts when contemplating—

	(a)  A cost-reimbursement, incentive type, time-and-materials, or labor-hour contract;

	(b)  A fixed-price contract with progress payments made on the basis of costs incurred by the contractor or on a percentage or stage of completion.

* * * * * 
PART 244—SUBCONTRACTING POLICIES AND PROCEDURES
* * * * *

SUBPART 244.3--CONTRACTORS' PURCHASING SYSTEMS REVIEWS
* * * * *
244.305  Granting, withholding, or withdrawing approval.

244.305-70  Policy.

* * * * *

	(f)  Mitigating the risk of purchasing system deficiencies on specific proposals.  

* * * * *

		(3)  The contracting officer who incorporates a reopener clause into the contract is responsible for negotiating price adjustments required by the clause.  Any reopener clause necessitated by a purchasing system deficiency should—

			(i)  Clearly identify the amounts and items that are in question at the time of negotiation;

			(ii)  Indicate a specific time or subsequent event by which the contractor will submit a supplemental proposal, including [certified ]cost or pricing data, identifying the cost impact adjustment necessitated by the deficient purchasing system;

* * * * *
PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES
* * * * *
SUBPART 252.2 - TEXT OF PROVISIONS AND CLAUSES

* * * * *
252.215-7002  Cost Estimating System Requirements.
As prescribed in 215.408(2), use the following clause:

COST ESTIMATING SYSTEM REQUIREMENTS (MAY 2011[DATE])

	(a)  Definitions.  

	“Acceptable estimating system” means an estimating system[ that] complies with the system criteria in paragraph (d) of this clause, and provides for a system that— * * *

* * * * *

	(c)  Applicability.  Paragraphs (d) and (e) of this clause apply if the Contractor is a large business and either—

		(1)  In its fiscal year preceding award of this contract, received Department of Defense (DoD) prime contracts or subcontracts, totaling $50 million or more for which [certified ]cost or pricing data were required; or

		(2)  In its fiscal year preceding award of this contract—

			(i)  Received DoD prime contracts or subcontracts totaling $10 million or more (but less than $50 million) for which [certified ]cost or pricing data were required; and * * *

	(d)  System requirements.

* * * * *

		(4)  The Contractor’s estimating system shall provide for the use of appropriate source data, utilize sound estimating techniques and good judgment, maintain a consistent approach, and adhere to established policies and procedures.  An acceptable estimating system shall accomplish the following functions:

			(i)  Establish clear responsibility for preparation, review, and approval of cost estimates and budgets;[.]

			(ii)  Provide a written description of the organization and duties of the personnel responsible for preparing, reviewing, and approving cost estimates and budgets;[.]

			(iii)  Ensure that relevant personnel have sufficient training, experience, and guidance to perform estimating and budgeting tasks in accordance with the Contractor's established procedures;[.]

			(iv)  Identify and document the sources of data and the estimating methods and rationale used in developing cost estimates and budgets;[.]

			(v)  Provide for adequate supervision throughout the estimating and budgeting process;[.]

			(vi)  Provide for consistent application of estimating and budgeting techniques;[.]

			(vii)  Provide for detection and timely correction of errors;[.]

			(viii)  Protect against cost duplication and omissions;[.]

			(ix)  Provide for the use of historical experience, including historical vendor pricing information, where appropriate;[.]

			(x)  Require use of appropriate analytical methods;[.]

			(xi)  Integrate information available from other management systems;[.]

			(xii)  Require management review, including verification of [compliance with] the company's estimating and budgeting policies, procedures, and practices;[.]

			(xiii)  Provide for internal review of, and accountability for, the acceptability of the estimating system, including the budgetary data supporting indirect cost estimates and comparisons of projected results to actual results, and an analysis of any differences;[.]

			(xiv)  Provide procedures to update cost estimates and notify the Contracting Officer in a timely manner throughout the negotiation process;[.] 

			(xv)  Provide procedures that ensure subcontract prices are reasonable based on a documented review and analysis provided with the prime proposal, when practicable;[.] 

			(xvi)  Provide estimating and budgeting practices that consistently generate sound proposals that are compliant with the provisions of the solicitation and are adequate to serve as a basis to reach a fair and reasonable price; and[.] 

			(xvii)  Have an adequate system description, including policies, procedures, and estimating and budgeting practices, that comply with the Federal Acquisition Regulation and Defense Federal Acquisition Regulation Supplement.

* * * * *
252.242-7005  Contractor Business Systems.
As prescribed in 242.7001, use the following clause:

CONTRACTOR BUSINESS SYSTEMS (MAY 2011[DATE])

[	(a)  This clause only applies to covered contracts that are subject to the Cost Accounting Standards under 41 U.S.C. chapter 15, as implemented in regulations found at 48 CFR 9903.201-1 (see the FAR Appendix).]

	(a[b])  Definitions.  As used in this clause—

* * * * *

	(b[c])  General.  *  * *

	(c[d])  Significant deficiencies.  * * *

	(d[e])  Withholding payments.  (1)  If the Contracting Officer issues the final determination with a notice to withhold payments for significant deficiencies in a contractor business system required under this contract, the Contracting Officer will withhold five percent of amounts due from progress payments and performance-based payments, and direct the Contractor, in writing, to withhold five percent from its billings on interim cost vouchers on cost[-reimbursement], labor-hour, and time-and-materials contracts until the Contracting Officer has determined that the Contractor has corrected all significant deficiencies as directed by the [C]contracting [O]officer’s final determination.  The Contractor shall, within 45 days of receipt of the notice, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies. 

* * * * *

		(3)  Payment withhold percentage limits.

			(i) * * *

			(ii)  If this contract contains pre-existing withholds, and the application of any subsequent payment withholds will cause withholding under this clause to exceed the payment withhold percentage limits in paragraph ([e]d)(3)(i) of this clause, the Contracting Officer will reduce the payment withhold percentage in the final determination to an amount that will not exceed the payment withhold percentage limits.

* * * * *

	(e[f])  Correction of deficiencies.  (1) * * *

		(2)  Once the Contractor has notified the Contracting Officer that all deficiencies have been corrected, the Contracting Officer will take one of the following actions: 

			(i) * * *

			(ii)  If the Contracting Officer determines that the Contractor still has significant deficiencies, the Contracting Officer will continue the withholding of progress payments and performance-based payments, and the Contractor shall continue withholding amounts from its billings on interim cost vouchers in accordance with paragraph ([e]d) of this clause, and not bill for any monies previously withheld.

			[(iii)  If the Contracting Officer determines, based on the evidence submitted by the Contractor, that there is a reasonable expectation that the corrective actions have been implemented and are expected to correct the significant deficiencies, the Contracting Officer will discontinue withholding payments, and release any payments previously withheld directly related to the significant deficiencies identified in the Contractor notification, and direct the Contractor, in writing, to discontinue the payment withholding from billings on interim cost vouchers associated with the Contracting Officer’s final determination, and authorize the Contractor to bill for any monies previously withheld.]  

			(iii[iv])  If, within 90 days of receipt of the Contractor notification that the Contractor has corrected the significant deficiencies, the Contracting Officer has not made a determination [in accordance with paragraphs (f)(2)(i), (ii ), or (iii) of this clause]whether the Contractor has corrected all significant deficiencies as directed by the Contracting Officer’s final determination, or has not made a determination whether there is a reasonable expectation that the corrective actions have been implemented, the Contracting Officer will reduce withholding directly related to the significant deficiencies[ identified in the Contractor notification] covered under the corrective action plan by at least 50 percent of the amount being withheld from progress payments and performance-based payments, and direct the Contractor, in writing, to reduce  the percentage withheld on interim cost vouchers by at least 50 percent,[the payment withholding from billings on interim cost vouchers directly related to the significant deficiencies identified in the Contractor notification by a specified percentage that is at least 50 percent, but not authorize the Contractor to bill for any monies previously withheld] until the Contracting Officer makes a determination [in accordance with paragraphs (f)(2)(i), (ii), or (iii) of this clause]whether the Contractor has corrected all significant deficiencies as directed by the Contracting Officer’s final determination, or has made a determination whether there is a reasonable expectation that the corrective actions have been implemented.  

			(iv)  * * *

* * * * *

252.242-7006  Accounting System Administration.
As prescribed in 242.7503, use the following clause:

ACCOUNTING SYSTEM ADMINISTRATION (MAY 2011[DATE])

	* * * * *

	(c)  System criteria.  The Contractor’s accounting system shall provide for—

		(1) * * *

		(8)  Periodic monitoring[Management reviews or internal audits ]of the system[ to ensure compliance with the Contractor’s established policies, procedures, and accounting practices];

* * * * *

252.245-7003  Contractor Property Management System Administration.
As prescribed in 245.107, insert the following clause: 

CONTRACTOR PROPERTY MANAGEMENT SYSTEM ADMINISTRATION (MAY 2011[DATE])

* * * * *

	(f)  Withholding payments.  If the Contracting Officer makes a final determination to disapprove the Contractor’s property management system, leading to a potential risk of harm to the Government, and the contract includes the clause at 252.242-7005, Contractor Business Systems, the Contracting Officer will withhold payments in accordance with that clause.

* * * * *
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