Defense Federal Acquisition Regulation Supplement

Part 209—Contractor Qualifications

SUBPART 209.1-RESPONSIBLE PROSPECTIVE CONTRACTORS
(Revised March 28, 2014)

209.101 Definitions.

“Entity controlled by a foreign government,” “foreign government,” and “proscribed
information” are defined in the provision at 252.209-7002, Disclosure of Ownership or
Control by a Foreign Government.

209.104 Standards.
209.104-1 General standards.

(e) For cost-reimbursement or incentive type contracts, or contracts which provide
for progress payments based on costs or on a percentage or stage of completion, the
prospective contractor’s accounting system and related internal controls must provide
reasonable assurance that—

(1) Applicable laws and regulations are complied with;

(1) The accounting system and cost data are reliable;

(111) Risk of misallocations and mischarges are minimized; and

(1v) Contract allocations and charges are consistent with invoice procedures.

(2)@) Ownership or control by the government of a terrorist country.

(A) Under 10 U.S.C. 2327(b), a contracting officer shall not award a contract
of $150,000 or more to a firm or to a subsidiary of a firm when a foreign government—

(1) Either directly or indirectly, has a significant interest—
(i) In the firm; or
(i1) In the subsidiary or the firm that owns the subsidiary; and

(2) Has been determined by the Secretary of State under 50 U.S.C. App.
2405@G)(1)(A) to be a government of a country that has repeatedly provided support for
acts of international terrorism.

(B) The Secretary of Defense may waive the prohibition in paragraph
(2)1)(A) of this subsection in accordance with 10 U.S.C. 2327(c). This waiver authority
may not be delegated.

(C) Forward any information indicating that a firm or a subsidiary of a firm
may be owned or controlled by the government of a terrorist country, through agency
channels, to: Deputy Director, Defense Procurement (Contract Policy and International
Contracting, OUSD(AT&L)DPAP(CPIC)), 3060 Defense Pentagon, Washington, DC
20301-3060.
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(11)) Ownership or control by a foreign government when access to proscribed
information is required.

(A) Under 10 U.S.C. 2536(a), no DoD contract under a national security
program may be awarded to an entity controlled by a foreign government if that entity
requires access to proscribed information to perform the contract.

(B) Whenever the contracting officer has a question about application of the
provision at 252.209-7002, the contracting officer may seek advice from the Security
Directorate, Office of the Deputy Under Secretary of Defense, Human Intelligence,
Counterintelligence, and Security.

(C) In accordance with 10 U.S.C. 2536(b)(1)(A), the Secretary of Defense
may waive the prohibition in paragraph (g)(i1)(A) of this subsection upon determining
that the waiver is essential to the national security interests of the United States. The
Secretary has delegated authority to grant this waiver to the Undersecretary of Defense
for Intelligence. Waiver requests, prepared by the requiring activity in coordination
with the contracting officer, shall be processed through the Director of Defense
Procurement and Acquisition Policy, Office of the Under Secretary of Defense
(Acquisition, Technology, and Logistics), and shall include a proposed national interest
determination. The proposed national interest determination, prepared by the
requiring activity in coordination with the contracting officer, shall include:

(1) Identification of the proposed awardee, with a synopsis of its foreign
ownership (include solicitation and other reference numbers to identify the action);

(2) General description of the acquisition and performance
requirements;

(3) Identification of the national security interests involved and the
ways in which award of the contract helps advance those interests;

(4) A statement as to availability of another entity with the capacity,
capability and technical expertise to satisfy defense acquisition, technology base, or
industrial base requirements; and

(5) A description of any alternate means available to satisfy the
requirement, e.g., use of substitute products or technology or alternate approaches to
accomplish the program objectives.

(D) In accordance with 10 U.S.C. 2536(b)(1)(B), the Secretary of Defense
may, in the case of a contract awarded for environmental restoration, remediation, or
waste management at a DoD facility, waive the prohibition in paragraph (g)(i1)(A) of
this subsection upon—

(1) Determining that—
(1) The waiver will advance the environmental restoration,

remediation, or waste management objectives of DoD and will not harm the national
security interests of the United States; and
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(i1) The entity to which the contract is awarded is controlled by a
foreign government with which the Secretary is authorized to exchange Restricted Data
under section 144 c. of the Atomic Energy Act of 1954 (42 U.S.C. 2164(c)); and

(2) Notifying Congress of the decision to grant the waiver. The contract
may be awarded only after the end of the 45-day period beginning on the date the
notification is received by the appropriate Congressional committees.

209.104-4 Subcontractor responsibility.

Generally, the Canadian Commercial Corporation's (CCC) proposal of a firm as its
subcontractor is sufficient basis for an affirmative determination of responsibility.
However, when the CCC determination of responsibility is not consistent with other
information available to the contracting officer, the contracting officer shall request
from CCC and any other sources whatever additional information is necessary to make
the responsibility determination.

209.104-70 Solicitation provisions.

(a) Use the provision at 252.209-7001, Disclosure of Ownership or Control by the
Government of a Terrorist Country, in solicitations , including solicitations using FAR
part 12 procedures for the acquisition of commercial items, that are expected to result
1n contracts of $150,000 or more. Any disclosure that the government of a terrorist
country has a significant interest in an offeror or a subsidiary of an offeror shall be
forwarded through agency channels to the address at 209.104-1(g)(1)(C). If the
solicitation includes the provision at FAR 52.204-7, do not separately list the provision
252.209-7001 in the solicitation.

(b) Use the provision at 252.209-7002, Disclosure of Ownership or Control by a
Foreign Government, in all solicitations, including those subject to the procedures in
FAR part 13, when access to proscribed information is necessary for contract
performance. If the solicitation includes the provision at FAR 52.204-7, do not
separately list the provision 252.209-7002 in the solicitation.

209.105 Procedures.
209.105-1 Obtaining information.

(1) For guidance on using the Exclusion section of the System for Award
Management, see PGI 209.105-1.

(2) A satisfactory performance record is a factor in determining contractor
responsibility (see FAR 9.104-1(c)). One source of information relating to contractor
performance is the Past Performance Information Retrieval System (PPIRS), available
at www.ppirs.gov. Information relating to contract terminations for cause and for
default is also available through PPIRS (see subpart 42.15). This termination
information is just one consideration in determining contractor responsibility.

209.105-2 Determinations and documentation.

(a) The contracting officer shall submit a copy of a determination of
nonresponsibility to the appropriate debarring and suspending official listed in 209.403.
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209.105-2-70 Inclusion of determination of contractor fault in Federal
Awardee Performance and Integrity Information System (FAPIIS).

If the contractor or a subcontractor at any tier is not subject to the jurisdiction of the
U.S. courts and the DoD appointing official that requested a DoD investigation makes a
final determination that a contractor’s or subcontractor’s gross negligence or reckless
disregard for the safety of civilian or military personnel of the Government caused
serious bodily injury or death of such personnel, the contracting officer shall enter in
FAPIIS the appropriate information regarding such determination within three days of
receiving notice of the determination, pursuant to section 834 of the National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383). Information posted in
FAPIIS regarding such determinations will be publicly available.

209.106 Preaward surveys.
When requesting a preaward survey, follow the procedures at PGI 209.106.

See DoD Class Deviation 2012-00004, Prohibition Against Contracting with
Corporations That Have an Unpaid Delinquent Tax Liability or a Felony Conviction
under Federal Law, issued January 23, 2012. This deviation is effective until
incorporated in the FAR or otherwise rescinded.

See DoD Class Deviation 2013-00010, Prohibition Against Using Fiscal Year 2013
Funds to Contract with Corporations that have an Unpaid Delinquent Tax Liability or
a Felony Conviction under Federal Law, issued April 8, 2013. This deviation is effective
for contract actions issued using DoD funds appropriated by the Consolidated and
Further Continuing Appropriations Act, 2013 (Public Law 113-6).

See DoD Class Deviation 2014-00004, Prohibition Against Using FY 2014 Funds to
Contract with Corporations that Have an Unpaid Delinquent Tax Liability or a
Felony Conviction under Federal Law, issued February 21, 2014. This deviation is

effective for contract actions issued using DoD funds appropriated by the
Continuing Appropriations Act, 2014 (Pub. L. 113-46).

See DoD Class Deviation 2014-00009, Prohibition Against Using FY 2014 Funds to
Contract with Corporations that Have an Unpaid Delinquent Tax Liability or a
Felony Conviction under Federal Law, issued February 21, 2014. This deviation is
effective for contract actions issued using DoD funds appropriated by the
Department of Defense Appropriations Act, 2014, and the Military Construction
and Veterans Affairs, and Related Agencies Appropriations Act, 2014 (Pub. L. 113-
76, Divisions C and J, enacted January 17, 2014).
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SUBPART 212.71—PILOT PROGRAM FOR ACQUISITION OF MILITARY-
PURPOSE NONDEVELOPMENTAL ITEMS
(Revised March 28, 2014)

212.7100 Scope.
This subpart establishes the pilot program authorized by section 866 of the National
Defense Authorization Act for Fiscal Year 2011 (Pub. L. 111-383).

212.7101 Definitions.
“Military-purpose nondevelopmental item,” “nondevelopmental item,” and

“nontraditional defense contractor,” as used in this subpart, are defined in the provision
at 252.212-7002.

212.7102 Pilot program.

212.7102-1 Contracts under the program.
The contracting officer may enter into contracts with nontraditional defense contractors
for the acquisition of military-purpose nondevelopmental items. See PGI 212.7102 for

file documentation requirements. Each contract entered into under the pilot program
shall—

(a) Be awarded using competitive procedures;

(b) Be a firm-fixed-price contract, or a fixed-price contract with an economic price
adjustment clause;

(c) Be in an amount not in excess of $50 million;
(d) Provide—

(1) For the delivery of an initial lot of production quantities of completed items
not later than nine months after the date of the award of such contract; and

(2) That failure to make delivery as provided for under paragraph (d)(1) may
result in termination for cause; and

(e) Be—
(1) Exempt from the requirement to submit certified cost or pricing data;
(2) Exempt from the cost accounting standards under 41 U.S.C. 1502; and

(3) Subject to the requirement to provide data other than certified cost or
pricing data for the purpose of price reasonableness determinations.

212.7102-2 Reporting requirements.

Departments and agencies shall prepare a consolidated annual report to provide
information about contracts awarded under this pilot authority. The report shall be
submitted to the Office of the Deputy Director, Defense Procurement and Acquisition
Policy (Contract Policy and International Contracting), by October 31 each year in
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accordance with the procedures at PGI 212.7102. See PGI 212.7102 for annual
reporting format.

212.7102-3 Sunset of the pilot authority.

(a) The authority to carry out the pilot program described in this subpart expires on
December 31, 2019.

(b) The expiration under paragraph (a) of this section of the authority to carry out
the pilot program will not affect the validity of any contract awarded under the pilot
program before the expiration of the pilot program under that paragraph.

212.7103 Solicitation provision.

Use the provision at 252.212-7002, Pilot Program for Acquisition of Military-Purpose
Nondevelopmental Items, in all solicitations that meet the applicability criteria of
212.7102-1 for this pilot program.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised March 28, 2014)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American statute or
the Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals; 252.225-7012, Preference
for Certain Domestic Commodities; and 252.225-7016, Restriction on Acquisition of Ball
and Roller Bearings except that for use in 225.7007, the term has the meaning given in
the clause at 252.225-7019, Restriction on Acquisition of Anchor and Mooring Chain.

(c) “End product” is defined in the clause at 252.225-7012, Preference for Certain
Domestic Commodities.

(d) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(e) “Structural component of a tent” is defined in the clause at 252.225-7012,
Preference for Certain Domestic Commodities.

225.7002 Restrictions on food, clothing, fabrics, and hand or measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire—

(a) Any of the following items, either as end products or components, unless the
1items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
nsignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).
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(3)@) Tents and the structural components of tents;
(11) Tarpaulins; or
(111) Covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Hand or measuring tools, unless the tools were produced in the United States.
For additional guidance, see PGI 225.7002-1(b).

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1, if the Secretary concerned
determines that items grown, reprocessed, reused, or produced in the United States
cannot be acquired as and when needed in a satisfactory quality and sufficient quantity
at U.S. market prices. (See the requirement in 205.301 for synopsis within 7 days after
contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(11) The Secretary of the Army.
(111) The Secretary of the Navy.

(iv) The Secretary of the Air Force.
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(v) The Director of the Defense Logistics Agency.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.

(3) Defense agencies other than the Defense Logistics Agency shall follow the
procedures at PGI 225.7002-2(b)(3) when submitting a request for a domestic
nonavailability determination.

(4) Follow the procedures at PGI 225.7002-2(b)(4) for reciprocal use of domestic
nonavailability determinations.

(c) Acquisitions of items listed in FAR 25.104(a).
(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

(f) Acquisitions of food or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of incidental amounts of cotton, other natural fibers, or wool
incorporated in an end product, for which the estimated value of the cotton, other
natural fibers, or wool--

(1) Is not more than 10 percent of the total price of the end product; and
(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
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Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(11) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothmg,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and
(1iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and continuous filament para-
aramid yarns manufactured in a qualifying country.

(n) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

225.7002-3 Contract clauses.

See DoD Class Deviation 2014-00010, Acquisition of the American Flag, issued
February 21, 2014. This deviation is effective for contract actions issued using DoD
funds appropriated by the Department of Defense Appropriations Act, 2014 (Pub. L.
113-76, Division C).

Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, that exceed the
simplified acquisition threshold.

(b) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, in solicitations and contracts, including solicitations and contracts
using FAR part 12 procedures for the acqulsltlon of commercial items, that exceed the
simplified acquisition threshold that require delivery of hand

or measuring tools.

225.7003 Restrictions on acquisition of specialty metals.
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225.7003-1 Definitions.
As used in this section—

(a) “Assembly,” “commercial derivative military article,” “commercially available
off-the-shelf item,” “component,” “electronic component,” “end item,” “high performance
magnet,” “required form,” and “subsystem” are defined in the clause at 252.225-7009,
Restriction on Acquisition of Certain Articles Containing Specialty Metals.

(b) “Automotive item”—

(1) Means a self-propelled military transport tactical vehicle, primarily
intended for use by military personnel or for carrying cargo, such as—

(1) A high-mobility multipurpose wheeled vehicle;

(11) An armored personnel carrier; or

(111) A troop/cargo-carrying truckcar, truck, or van; and

(2) Does not include—

(1) A commercially available off-the-shelf vehicle; or

(11) Construction equipment (such as bulldozers, excavators, lifts, or loaders)
or other self-propelled equipment (such as cranes or aircraft ground support
equipment).

() “Produce” and “specialty metal” are defined in the clauses at 252.225-7008,

Restriction on Acquisition of Specialty Metals, and 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals.

225.7003-2 Restrictions.
The following restrictions implement 10 U.S.C. 2533b. Except as provided in 225.7003-
3—

(a) Do not acquire the following items, or any components of the following items,
unless any specialty metals contained in the items or components are melted or
produced in the United States (also see guidance at PGI 225.7003-2(a)):

(1) Aircraft.

(2) Missile or space systems.
(3) Ships.

(4) Tank or automotive items.
(5) Weapon systems.

(6) Ammunition.

(b) Do not acquire a specialty metal (e.g., raw stock, including bar, billet, slab, wire,
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plate, and sheet; castings; and forgings) as an end item, unless the specialty metal is
melted or produced in the United States. This restriction applies to specialty metal
acquired by a contractor for delivery to DoD as an end item, in addition to specialty
metal acquired by DoD directly from the entity that melted or produced the specialty
metal.

225.7003-3 Exceptions.

(a) Acquisitions in the following categories are not subject to the restrictions in
225.7003-2:

(1) Acquisitions at or below the simplified acquisition threshold.
(2) Acquisitions outside the United States in support of combat operations.
(3) Acquisitions in support of contingency operations.

(4) Acquisitions for which the use of other than competitive procedures has
been approved on the basis of unusual and compelling urgency in accordance with FAR
6.302-2.

(5) Acquisitions of items specifically for commissary resale.

(6) Acquisitions of items for test and evaluation under the foreign comparative
testing program (10 U.S.C. 2350a(g)). However, this exception does not apply to any
acquisitions under follow-on production contracts.

(b) One or more of the following exceptions may apply to an end item or component
that includes any of the following, under a prime contract or subcontract at any tier.
The restrictions in 225.7003-2 do not apply to the following:

(1) Electronic components, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187,
determines that the domestic availability of a particular electronic component is critical
to national security.

(2)@) Commercially available off-the-shelf (COTS) items containing specialty
metals, except the restrictions do apply to contracts or subcontracts for the acquisition

of—

(A) Specialty metal mill products, such as bar, billet, slab, wire, plate,
and sheet, that have not been incorporated into end items, subsystems assembhes or
components Specialty metal supply contracts issued by COTS producers are not
subcontracts for the purposes of this exception;

(B) Forgings or castings of specialty metals, unless the forgings or
castings are incorporated into COTS end items, subsystems, or assemblies;

(C) Commercially available high performance magnets that contain
specialty metal, unless such high performance magnets are incorporated into COTS end
items or subsystems (see PGI 225.7003-3(b)(6) for a table of applicability of specialty
metals restrictions to magnets); and
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(D) COTS fasteners, unless—

(I) The fasteners are incorporated into COTS end items,
subsystems, or assemblies; or

(2) The fasteners qualify for the commercial item exception in
paragraph (b)(3) of this subsection.

(11) If this exception is used for an acquisition of COTS end items valued at
$5 million or more per item, the acquiring department or agency shall submit an

annual report to the Director, Defense Procurement and Acquisition Policy, in
accordance with the procedures at PGI 225.7003-3(b)(2).

(3) Fasteners that are commercial items and are acquired under a contract or
subcontract with a manufacturer of such fasteners, if the manufacturer has certified
that it will purchase, during the relevant calendar year, an amount of domestically
melted or produced specialty metal, in the required form, for use in the production of
fasteners for sale to DoD and other customers, that is not less than 50 percent of the
total amount of the specialty metal that the manufacturer will purchase to carry out
the production of such fasteners for all customers.

(4) Items listed in 225.7003-2(a), manufactured in a qualifying country or
containing specialty metals melted or produced in a qualifying country.

(5) Specialty metal in any of the items listed in 225.7003-2 if the USD(AT&L),
or an official authorized in accordance with paragraph (b)(5)(1) of this subsection,
determines that specialty metal melted or produced in the United States cannot be
acquired as and when needed at a fair and reasonable price in a satisfactory quality, a

sufficient quantity, and the required form (i.e., a domestic nonavailability
determination). See guidance in PGI 225.7003-3(b)(5).

(1) The Secretary of the military department concerned is authorized,
without power of redelegation, to make a domestic nonavailability determination that
applies to only one contract.

The supporting documentation for the determination shall include—

(A) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(B) Written documentation by the requiring activity, with specificity,
why such alternatives are unacceptable.

(1) A domestic nonavailability determination that applies to more than one
contract (i.e., a class domestic nonavailability determination), requires the approval of

the USD(AT&L).

(A) At least 30 days before making a domestic nonavailability
determination that would apply to more than one contract, the USD(AT&L) will, to the
maximum extent practicable, and in a manner consistent with the protection of
national security and confidential business information—
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(I) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov or any successor site) of the intent to make the domestic
nonavailability determination; and

(2) Solicit information relevant to such notice from interested
parties, including producers of specialty metal mill products.

(B) The USD(AT&L)—

(I) Will take into consideration all information submitted in
response to the notice in making a class domestic nonavailability determination;

(2) May consider other relevant information that cannot be made
part of the public record consistent with the protection of national security information
and confidential business information; and

(3) Will ensure that any such domestic nonavailability
determination and the rationale for the determination are made publicly available to
the maximum extent consistent with the protection of national security and
confidential business information.

(6) End items containing a minimal amount of otherwise noncompliant
specialty metals (i.e., specialty metals not melted or produced in the United States that
are not covered by another exception listed in this paragraph (b)), if the total weight of
noncompliant specialty metal does not exceed 2 percent of the total weight of all
specialty metal in the end item. This exception does not apply to high performance
magnets containing specialty metals. See PGI 225.7003-3(b)(6) for a table of
applicability of specialty metals restrictions to magnets.

(¢) Compliance for commercial derivative military articles. The restrictions at
225.7003-2(a) do not apply to an item acquired under a prime contract if—

(1) The offeror has certified, and subsequently demonstrates, that the offeror
and its subcontractor(s) will individually or collectively enter into a contractual
agreement or agreements to purchase a sufficient quantity of domestically melted or
produced specialty metal in accordance with the provision at 252.225-7010; and

(2) The USD(AT&L), or the Secretary of the military department concerned,
determines that the item is a commercial derivative military article (defense agencies
see procedures at PGI 225.7003-3(c)). The contracting officer shall submit the offeror’s
certification and a request for a determination to the appropriate official, through
agency channels, and shall notify the offeror when a decision has been made.

(d) National security waiver. The USD(AT&L) may waive the restrictions at
225.7003-2 if the USD(AT&L) determines in writing that acceptance of the item is
necessary to the national security interests of the United States (see procedures at

PGI 225.7003-3(d)). This authority may not be delegated.

(1) The written determination of the USD(AT&L)—

(1) Shall specify the quantity of end items to which the national security
waiver applies;
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(1) Shall specify the time period over which the national security waiver
applies; and

(111) Shall be provided to the congressional defense committees before the
determination is executed, except that in the case of an urgent national security
requirement, the determination may be provided to the congressional defense
committees up to 7 days after it is executed.

(2) After making such a determination, the USD(AT&L) will—

(1) Ensure that the contractor or subcontractor responsible for the
noncompliant specialty metal develops and implements an effective plan to ensure
future compliance; and

(1) Determine whether or not the noncompliance was knowing and willful.
If the USD(AT&L) determines that the noncompliance was knowing and willful, the
appropriate debarring and suspending official shall consider suspending or debarring
the contractor or subcontractor until such time as the contractor or subcontractor has
effectively addressed the issues that led to the noncompliance.

(3) Because national security waivers will only be granted when the acquisition
In question is necessary to the national security interests of the United States, the
requirement for a plan will be applied as a condition subsequent, and not a condition
precedent, to the granting of a waiver.

225.7003-4 One-time waiver.
DoD may accept articles containing specialty metals that are not in compliance with
the specialty metals clause of the contract if—

(a) Final acceptance takes place before September 30, 2010;

(b) The specialty metals were incorporated into items (whether end items or
components) produced, manufactured, or assembled in the United States before October
17, 2006;

(c) The contracting officer determines in writing that—

(1) It would not be practical or economical to remove or replace the specialty
metals incorporated in such items or to substitute items containing compliant
materials;

(2) The contractor and any subcontractor responsible for providing items
containing non-compliant specialty metals have in place an effective plan to ensure
compliance with the specialty metals clause of the contract for future items produced,
manufactured, or assembled in the United States; and

(3) The non-compliance was not knowing or willful;

(d) The determination is approved by—
(1) The USD(AT&L); or
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(2) The service acquisition executive of the military department concerned; and

(e) Not later than 15 days after approval of the determination, the contracting
officer posts a notice on the Federal Business Opportunities website at
www.FedBizOpps.gov, stating that a waiver for the contract has been granted under
Section 842(b) of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364).

225.7003-5 Solicitation provision and contract clauses.

(a) Unless the acquisition is wholly exempt from the specialty metals restrictions at
225.7003-2 because the acquisition is covered by an exception in 225.7003-3(a) or (d)
(but see paragraph (d) of this subsection)—

(1) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that—

(1) Exceed the simplified acquisition threshold; and
(1) Require the delivery of specialty metals as end items.

(2) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, in solicitations and contracts, including
solicitations and contracts using FAR part 12 procedures for the acquisition of
commercial items, that—

(1) Exceed the simplified acquisition threshold; and

(1) Require delivery of any of the following items, or components of the
following items, if such items or components contain specialty metal:

(A) Aircraft.
(B) Missile or space systems.
(C) Ships.
(D) Tank or automotive items.
(E) Weapon systems.
(F) Ammunition.
(b) Use the provision at 252.225-7010, Commercial Derivative Military Article—

Specialty Metals Compliance Certificate, in solicitations, including solicitations using
FAR part 12 procedures for the acquisition of commercial items,—

(1) That contain the clause at 252.225-7009; and
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(2) For which the contracting officer anticipates that one or more offers of
commercial derivative military articles may be received.

(c) If an agency cannot reasonably determine at time of acquisition whether some or
all of the items will be used in support of combat operations or in support of contingency
operations, the contracting officer should not rely on the exception at 225.7003-3(a)(2)
or (3), but should include the appropriate specialty metals clause or provision in the
solicitation and contract.

(d) If the solicitation and contract require delivery of a variety of contract line items
containing specialty metals, but only some of the items are subject to domestic specialty
metals restrictions, identify in the Schedule those items that are subject to the
restrictions.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.
225.7005-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire chemical weapons antidote contained
1n automatic injectors, or the components for such injectors, unless the chemical
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weapons antidote or component is manufactured in the United States or Canada by a
company that—

(a) Has received all required regulatory approvals; and

(b) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition is—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.

225.7006-3 Waiver.
(a) The waiver criteria at 225.7008(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7008.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
1n solicitations, including solicitations using FAR part 12 procedures for the acquisition
of commercial items, that require air circuit breakers for naval vessels
unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
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Breakers, in solicitations and contracts, including solicitations and contracts using
FAR part 12 procedures for the acquisition of commercial items, that require air circuit
breakers for naval vessels unless—

(1) An exception at 225.7006-2 applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in dlameter
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However, the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Waiver of restrictions of 10 U.S.C. 2534.

(a) When specifically authorized by reference elsewhere in this subpart, the
restrictions on certain foreign purchases under 10 U.S.C. 2534(a) may be waived as
follows:

(1)@ The Under Secretary of Defense (Acquisition, Technology, and Logistics)
(USD(AT&L)), without power of delegation, may waive a restriction for a particular
item for a particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a forelgn country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(11) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(11) Satisfactory quality items manufactured in the United States or Canada
are not available.
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(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.

(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)@1) through (ii1) of this
section, the USD(AT&L) has waived the restrictions of 10 U.S.C. 2534(a) for certain
items manufactured in the United Kingdom, including air circuit breakers for naval
vessels (see 225.7006).

225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
(a) Do not acquire ball and roller bearings unless—
(1) The bearings are manufactured in the United States or Canada; and

(2) For each ball or roller bearing, the cost of the bearing components
manufactured in the United States or Canada exceeds 50 percent of the total cost of the
bearing components of that ball or roller bearing.

(b) The restriction at 225.7003-2 may also apply to bearings that are made from
specialty metals, such as high carbon chrome steel (bearing steel).

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.
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225.7009-5 Contract clause.

Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or
(c) A waiver has been granted in accordance with 225.7009-4.
225.7010 Reserved.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—

(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.
In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent

DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--

(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the Jurlsdlctlon of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restrictions on military construction.
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(a) For restriction on award of military construction contracts to be performed in
the United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

(b) For restriction on acquisition of steel for use in military construction projects,
see 236.274.

225.7015 Restriction on overseas architect-engineer services.
For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries bordering the

Arabian Gulf, see 236.602-70.
225.7016 Prohibition on requiring the use of fire-resistant rayon fiber.

In accordance with section 821 of the National Defense Authorization Act for Fiscal
Year 2011, do not include in any solicitation issued before January 1, 2015, a
requirement that proposals submitted pursuant to such solicitation shall include the
use of fire-resistant rayon fiber. However, this does not preclude issuing a solicitation
that allows offerors to propose the use of fire-resistant rayon fiber.

225.7017 Utilization of domestic photovoltaic devices.
225.7017-1 Definitions. As used in this section—

“Covered contract” means an energy savings performance contract, a utility service
contract, or a private housing contract awarded by DoD, if such contract results in DoD
ownership of photovoltaic devices, by means other than DoD purchase as end products.
DoD is deemed to own a photovoltaic device if the device 15—

(1) Installed on DoD property or in a facility owned by DoD; and
(2) Reserved for the exclusive use of DoD for the full economic life of the device.

“Designated country photovoltaic device,” “domestic photovoltaic device,” “foreign

photovoltaic device,” “Free Trade Agreement country photovoltaic device,”

“photovoltaic device,” “qualifying country photovoltaic device,” and “U.S.-made
photovoltaic device” are defined in the clause at 252.225-7017, Photovoltaic Devices.

225.7017-2 Restriction.

In accordance with section 846 of the National Defense Authorization Act for Fiscal
Year 2011, photovoltaic devices provided under any covered contract shall comply with
41 U.S.C. chapter 83, Buy American, subject to the exceptions to that statute provided
in the Trade Agreements Act of 1979 (19 U.S.C. 2501 et seq.) or otherwise provided by
law.

225.7017-3 Exceptions.

DoD requires the contractor to utilize domestic photovoltaic devices in covered
contracts, with the following exceptions:
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(a) Qualifying country. Qualifying country photovoltaic devices may be utilized in
any covered contract, because 225.103(a)(1)(A) provides an exception to the Buy
American statute for products of qualifying countries, as defined in 225.003.

(b) Buy American—unreasonable cost. For a covered contract that utilizes
photovoltaic devices valued at less than $204,000, the exception for unreasonable cost
may apply (see FAR 25.103(c)). If the cost of a foreign photovoltaic device plus 50
percent is less than the cost of a domestic photovoltaic device, then the foreign
photovoltaic device may be utilized.

(¢) Trade agreements.

(1) Free Trade Agreements. For a covered contract that utilizes photovoltaic
devices valued at $25,000 or more, photovoltaic devices may be utilized from a country
covered under the acquisition by a Free Trade Agreement, depending upon dollar
threshold (see FAR subpart 25.4).

(2) World Trade Organization—Government Procurement Agreement. For
covered contracts that utilize photovoltaic devices that are valued at $204,000 or more,
only U.S.-made photovoltaic devices, designated country photovoltaic devices, or
qualifying country photovoltaic devices may be utilized.

225.7017-4 Solicitation provisions and contract clauses.
(a)(1) Use the clause at 252.225-7017, Photovoltaic Devices, in solicitations,

including solicitations using FAR part 12 procedures for the acquisition of commercial
1tems, for a contract that—

(1) Is expected to exceed the simplified acquisition threshold; and

(1) May be a covered contract, i.e., an energy savings performance contract,
a utility service contract, or a private housing contract awarded by DoD, if such
contract results in DoD ownership of photovoltaic devices, by means other than DoD
purchase as end products.

(2) Use the clause in the resultant contract, including contracts using FAR part
12 procedures for the acquisition of commercial items, if it is a covered
contract (i.e., will result in DoD ownership of photovoltaic devices, by means other than
DoD purchase as end products).

(b) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, in
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, that contain the clause at 252.225-7017.
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(Revised March 28, 2014)

235.001 Definitions.

“Research and development” means those efforts described by the Research,
Development, Test, and Evaluation (RDT&E) budget activity definitions found in the
DoD Financial Management Regulation (DoD 7000.14-R), Volume 2B, Chapter 5.

235.006 Contracting methods and contract type.
(b)@) For major defense acquisition programs as defined in 10 U.S.C. 2430—
(A) Follow the procedures at 234.004; and

(B) Notify the Under Secretary of Defense (Acquisition, Technology, and
Logistics) (USD(AT&L)) of an intent not to exercise a fixed-price production option on a
development contract for a major weapon system reasonably in advance of the
expiration of the option exercise period.

(11) For other than major defense acquisition programs—

(A) Do not award a fixed-price type contract for a development program effort
unless—

(I) The level of program risk permits realistic pricing;

(2) The use of a fixed-price type contract permits an equitable and sensible
allocation of program risk between the Government and the contractor; and

(8) A written determination that the criteria of paragraphs (b)(i1)(A)(1) and
(2) of this section have been met is executed—

(1) By the USD(AT&L) if the contract is over $25 million and is for:
research and development for a non-major system; the development of a major system
(as defined in FAR 2.101); or the development of a subsystem of a major system; or

(i1) By the contracting officer for any development not covered by
paragraph (b)(11)(A)(3)(i) of this section.

(B) Obtain USD(AT&L) approval of the Government’s prenegotiation position
before negotiations begin, and obtain USD(AT&L) approval of the negotiated
agreement with the contractor before the agreement is executed, for any action that
15—

(I) An increase of more than $250 million in the price or ceiling price of a
fixed-price type development contract, or a fixed-price type contract for the lead ship of
a class;

(2) A reduction in the amount of work under a fixed-price type development
contract or a fixed-price type contract for the lead ship of a class, when the value of the
work deleted 1s $100 million or more; or
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(8) A repricing of fixed-price type production options to a development
contract, or a contract for the lead ship of a class, that increases the price or ceiling
price by more than $250 million for equivalent quantities.

235.006-70 Manufacturing Technology Program.
In accordance with 10 U.S.C. 2521(d), for acquisitions under the Manufacturing
Technology Program—

(a) Award all contracts using competitive procedures; and

(b) Include in all solicitations an evaluation factor that addresses the extent to
which offerors propose to share in the cost of the project (see FAR 15.304).

235.006-71 Competition.
See 234.005-1 for limitations on the use of contract line items or contract options for the

provision of advanced component development or prototypes of technology developed
under a competitively awarded proposal.

235.008 Evaluation for award.
See 209.570 for limitations on the award of contracts to contractors acting as lead
system integrators.
235.010 Scientific and technical reports.

(b) For DoD, the Defense Technical Information Center is responsible for collecting
all scientific and technical reports. For access to these reports, follow the procedures at
PGI 235.010(b).

235.015-70 Special use allowances for research facilities acquired by
educational institutions.

(a) Definitions. As used in this subsection—
(1) “Research facility” means—
(1) Real property, other than land; and
(11) Includes structures, alterations, and improvements, acquired for the
purpose of conducting scientific research under contracts with departments and
agencies of the DoD.

(2) “Special use allowance” means a negotiated direct or indirect allowance—

(1) For construction or acquisition of buildings, structures, and real
property, other than land; and

(11) Where the allowance is computed at an annual rate exceeding the rate
which normally would be allowed under FAR Subpart 31.3.

(b) Policy.
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(1) Educational institutions are to furnish the facilities necessary to perform
defense contracts. FAR 31.3 governs how much the Government will reimburse the
institution for the research programs. However, in extraordinary situations, the
Government may give special use allowances to an educational institution when the
institution is unable to provide the capital for new laboratories or expanded facilities
needed for defense contracts.

(2) Decisions to provide a special use allowance must be made on a case-by-case
basis, using the criteria in paragraph (c) of this subsection.

(c) Authorization for special use allowance. The head of a contracting activity may
approve special use allowances only when all of the following conditions are met—

(1) The research facility is essential to the performance of DoD contracts;

(2) Existing facilities, either Government or nongovernment, cannot meet
program requirements practically or effectively;

(3) The proposed agreement for special use allowances is a sound business
arrangement,;

(4) The Government's furnishing of Government-owned facilities is undesirable
or impractical; and

(5) The proposed use of the research facility is to conduct essential Government
research which requires the new or expanded facilities.

(d) Application of the special use allowance.
(1) In negotiating a special use allowance—

(1) Compare the needs of DoD and of the institution for the research facility
to determine the amount of the special use allowance;

(1) Consider rental costs for similar space in the area where the research
facility is or will be located to establish the annual special use allowance;

(1) Do not include or allow—

(A) The costs of land; or

(B) Interest charges on capital;
(1v) Do not include maintenance, utilities, or other operational costs;
(v) The period of allowance generally will be—

(A) At least ten years; or

(B) A shorter period if the total amount to be allowed is less than the
construction or acquisition cost for the research facility;
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(vi) Generally, provide for allocation of the special use allowance equitably
among the Government contracts using the research facility;

(vi1) Special use allowances apply only in the years in which the
Government has contracts in effect with the institution. However, if in any given year
there is a reduced level of Government research effort which results in the special use
allowance being excessive compared to the Government research funding, a separate
special use allowance may be negotiated for that year;

(viil) Special use allowances may be adjusted for the period before
construction is complete if the facility is partially occupied and used for Government
research during that period.

(2) A special use allowance may be based on either total or partial cost of
construction or acquisition of the research facility.

(1) When based on total cost neither the normal use allowance nor
depreciation will apply—

(A) During the special use allowance period; and

(B) After the educational institution has recovered the total
construction or acquisition cost from the Government or other users.

(11) When based on partial cost, normal use allowance and depreciation—

(A) Apply to the balance of costs during the special use allowance period
to the extent negotiated in the special use allowance agreement; and

(B) Do not apply after the special use allowance period, except for
normal use allowance applied to the balance.

(3) During the special use allowance period, the research facility—

(1) Shall be available for Government research use on a priority basis over
nongovernment use; and

(1) Cannot be put to any significant use other than that which justified the
special use allowance, unless the head of the contracting activity, who approved the
special use allowance, consents.

(4) The Government will pay only an allocable share of the special use
allowance when the institution makes any substantial use of the research facility for
parties other than the Government during the period when the special use allowance is
in effect.

(5) In no event shall the institution be paid more than the acquisition costs.
235.016 Broad agency announcement.

To help achieve the goals of Section 1207 of Pub. L. 99-661 (see Part 226), contracting
officers shall—
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(1) Whenever practicable, reserve discrete or severable areas of research interest
contained in broad agency announcements for exclusive competition among historically
black colleges and universities and minority institutions;

(2) Indicate such reservation—

(1) In the broad agency announcement; and

(1) In the announcement synopsis (see 205.207(d)).

235.017 Federally Funded Research and Development Centers.

(a) Policy.

(2) No DoD fiscal year 1992 or later funds may be obligated or expended to
finance activities of a DoD Federally Funded Research and Development Center
(FFRDC) if a member of its board of directors or trustees simultaneously serves on the
board of directors or trustees of a profit-making company under contract to DoD, unless
the FFRDC has a DoD-approved conflict of interest policy for its members (Section 8107
of Pub. L. 102-172 and similar sections in subsequent Defense appropriations acts).
235.017-1 Sponsoring agreements.

(c)(4) DoD-sponsored FFRDCs that function primarily as research laboratories (C3I
Laboratory operated by the Institute for Defense Analysis, Lincoln Laboratory operated
by Massachusetts Institute of Technology, and Software Engineering Institute operated
by Carnegie Mellon) may respond to solicitations and announcements for programs
which promote research, development, demonstration, or transfer of technology (Section
217, Pub. L. 103-337).

235.070 Indemnification against unusually hazardous risks.
235.070-1 Indemnification under research and development contracts.

(a) Under 10 U.S.C. 2354, and if authorized by the Secretary concerned, contracts
for research and/or development may provide for indemnification of the contractor or
subcontractors for—

(1) Claims by third persons (including employees) for death, bodily injury, or
loss of or damage to property; and

(2) Loss of or damage to the contractor's property to the extent that the liability,
loss, or damage—

(1) Results from a risk that the contract defines as “unusually hazardous;”
(11) Arises from the direct performance of the contract; and

(111) Is not compensated by insurance or other means.
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(b) Clearly define the specific unusually hazardous risks to be indemnified. Submit
this definition for approval with the request for authorization to grant indemnification.
Include the approved definition in the contract.

235.070-2 Indemnification under contracts involving both research and
development and other work.

These contracts may provide for indemnification under the authority of both 10 U.S.C.
2354 and Pub. L. 85-804. Pub. L. 85-804 will apply only to work to which 10 U.S.C.
2354 does not apply. Actions under Pub. L. 85-804 must also comply with FAR 50.104-
3.

235.070-3 Contract clauses.
When the contractor is to be indemnified in accordance with 235.070-1, use either—

(a) The clause at 252.235-7000, Indemnification Under 10 U.S.C. 2354--Fixed Price;
or

(b) The clause at 252.235-7001, Indemnification Under 10 U.S.C. 2354--Cost-
Reimbursement, as appropriate.

235.071 Export-controlled items.
For requirements regarding access to export-controlled items, see 225.7901.

235.072 Additional contract clauses.
(a) Use the clause at 252.235-7002, Animal Welfare, or one substantially the same,

in solicitations and contracts awarded in the United States or its outlying areas
involving research on live vertebrate animals.

(b) Use the basic or the alternate of the clause at 252.235-7003, Frequency
Authorization, in solicitations and contracts for developing, producing, constructing,
testing, or operating a device requiring a frequency authorization.

(1) Use the basic clause if agency procedures do not authorize the use of DD
Form 1494, Application for Equipment Frequency Allocation, to obtain radio frequency
authorization.

(2) Use the alternate I clause if agency procedures authorize the use of DD
Form 1494, Application for Equipment Frequency Allocation, to obtain frequency
authorization.

(c) Use the clause at 252.235-7010, Acknowledgment of Support and Disclaimer, in
solicitations and contracts for research and development.

(d) Use the clause at 252.235-7011, Final Scientific or Technical Report, in
solicitations and contracts for research and development.

(e) Use the clause at 252.235-7004, Protection of Human Subjects, in solicitations
and contracts that include or may include research involving human subjects in
accordance with 32 CFR Part 219, DoD Directive 3216.02, and 10 U.S.C. 980, including
research that meets exemption criteria under 32 CFR 219.101(b). The clause—
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(1) Applies to solicitations and contracts awarded by any DoD component,
regardless of mission or funding Program Element Code; and

(2) Does not apply to use of cadaver materials alone, which are not directly
regulated by 32 CFR Part 219 or DoD Directive 3216.02, and which are governed by
other DoD policies and applicable State and local laws.
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SUBPART 246.7—WARRANTIES
(Revised March 28, 2014)

246.701 Definitions. As used in this subpart—

“Acceptance,” as used in the warranty clauses at FAR 52.246-17, Warranty of Supplies
of a Noncomplex Nature; FAR 52.246-18, Warranty of Supplies of a Complex Nature;
FAR 52.246-19, Warranty of Systems and Equipment Under Performance
Specifications or Design Criteria; and FAR 52.246-20, Warranty of Services, includes
the execution of an official document (e.g., DD Form 250, Material Inspection and
Receiving Report) by an authorized representative of the Government.

“Defect” means any condition or characteristic in any supply or service furnished by the
contractor under the contract that is not in compliance with the requirements of the
contract.

2« »” » des

enterprise,” “enterprise identifier,” “fixed expiration,” “issuing agency,”
“Item type,” “starting event,” “serialized item,” “unique item identifier,” “usage,”
“warranty administrator,” “warranty guarantor,” “warranty repair source,” and
“warranty tracking” are defined in the clause at 252.246-7006, Warranty Tracking of

Serialized Items.

“Duration,

246.704 Authority for use of warranties.

(1) The chief of the contracting office must approve use of a warranty, except in
acquisitions for—

(1) Commercial items (see FAR 46.709);

(11) Technical data, unless the warranty provides for extended liability (see
246.708);

(iii) Supplies and services in fixed-price type contracts containing quality
assurance provisions that reference higher-level contract quality requirements (see
246.202-4); or

(iv) Supplies and services in construction contracts when using the warranties
that are contained in Federal, military, or construction guide specifications.

(2) The chief of the contracting office shall approve the use of a warranty only when
the benefits are expected to outweigh the cost.

246.705 Limitations.

(a) In addition to the exceptions provided in FAR 46.705(a), warranties in the
clause at 252.246-7001, Warranty of Data, may be used in cost-reimbursement
contracts.
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246.706 Warranty terms and conditions.

(b)(5) Markings. For non-commercial items, use MIL-STD-129, Marking for
Shipments and Storage, and MIL-STD-130, Identification Marking of U.S. Military
Property, when marking warranty items.

246.708 Warranties of data.

Obtain warranties on technical data when practicable and cost effective. Consider the
factors in FAR 46.703 in deciding whether to obtain warranties of technical data.
Consider the following in deciding whether to use extended liability provisions—

(1) The likelihood that correction or replacement of the nonconforming data, or a
price adjustment, will not give adequate protection to the Government; and

(2) The effectiveness of the additional remedy as a deterrent against furnishing
nonconforming data.

246.710 Contract clauses.

(1) Use a clause substantially the same as the basic or one of the alternates of the
clause at 252.246-7001, Warranty of Data, in solicitations and contracts that include
the clause at 252.227-7013, Rights in Technical Data and Computer Software, when
there is a need for greater protection or period of liability than provided by the
inspection and warranty clauses prescribed in FAR part 46.

(1) Use the basic clause in solicitations and contracts that are not firm-fixed
price or fixed-price incentive.

(11) Use alternate I in fixed-price-incentive solicitations and contracts.
(111) Use alternate II in firm-fixed-price solicitations and contracts.
(2) Use the clause at 252.246-7002, Warranty of Construction (Germany), instead of
the clause at FAR 52.246-21, Warranty of Construction, in solicitations and contracts

for construction when a fixed-price contract will be awarded and contract performance
will be in Germany.

(3)@) In addition to 252.211-7003, Item Unique Identification and Valuation, which
1s prescribed in 211.274- 6(a), use the following provision and clause in solicitations
and contracts when it is anticipated that the resulting contract will include a warranty
for serialized items:

(A) 252.246-7005, Notice of Warranty Tracking of Serialized Items (include
only if offerors will be required to enter data with the offer); and

(B) 252.246-7006, Warranty Tracking of Serialized Items.

(11) If the Government specifies a warranty, include in the solicitation the
appropriate warranty attachment from DFARS 246.710-70. The contracting officer
shall request the requiring activity to provide information to ensure that Attachment

, Warranty Tracking Information, is populated with data specifying the
Government’s required warranty provision by contract line item number, subline item
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number, or exhibit line item number prior to solicitation. In such case do not include
252.246-7005 in the solicitation.

(111) If the Government does not specify a warranty, include 252.246-7005 in the

solicitation, and the warranty attachment from DFARS 246.710-70. The contractor
may offer a warranty and shall then populate Attachment __, Warranty Tracking
Information, as appropriate, as part of its offer as required by 252.246-7005.

(iv) All warranty tracking information that is indicated with a single asterisk

(*) in Attachment __, Warranty Tracking Information, shall be completed prior to
award. Data indicated with two asterisks (**) may be completed at the time of award.
Data indicated with three asterisks (***) may be completed at or after the time of
award.

(v) The contractor shall provide warranty repair source instructions (as

prescribed in the attachment) no later than the time of delivery.

246.710-70 Warranty attachment.

This is the prescribed attachment and format required and referenced in the provision
at 252.246-7005, Notice of Warranty Tracking of Serialized Items, and the clause at
252.246-7006, Warranty Tracking of Serialized Items. The contracting officer shall

number the attachment upon issuance of the solicitation and include the solicitation or
contract number.

Attachment __: Warranty Tracking Information
Solicitation or Contract Number [To be filled in by the contracting officer]

CLIN,
SLIN,

ELIN
*

Item
Type
(note

(fl)

Warranty Term

Fixed
Expir-
ation Warranty
Usage (note Duration (note (note Admin- Warranty Warranty
©)* @)* @) istrator Admin- Guarantor
) Enterprise istrator Enterprise
Warranty Starting Quan | Unit | Quan | Unit Date Identifier Enterprise Identifier
Ttem Event tity tity Code Type Identifier Code Type
UlI (note (b)) % * * * % (note (f)) (note (g)) (note (h))
dkk * *k *k *k

Warranty
Guarantor
Enterprise
Identifier

(note (1))

* To be completed by the requiring activity, if warranty is specified by the Government.
Otherwise, all offerors are to complete as part of their offers.

** To be completed by the contractor at the time of award.

*** To be completed by the contractor at the time of award (if known) or at the time
Attachment _, Warranty Repair Source Instructions is submitted.
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Notes
(a) Item Type
C - component procured separate from end item
S — subassembly procured separate from end Item or subassembly
E - embedded in component, subassembly or end item parent
P - parent end item
(b) Starting Event
A - Acceptance
I - Installation
F - First Use
O - Other
Warranty term - Choose one of the following:
(¢c) Usage (for warrantees where effectivity is in terms of operating time or cycles)
(d) Duration (for warrantees that expire after a set period of time)
(e) Date (for warrantees with a fixed expiration date)
() Warranty Administrator Enterprise Identifier Code Type
0-9 — GS1 Company Prefix
D — CAGE
LB — ATIS-0322000
LH - EHIBCC
RH - HIBCC
UN - DUNS
(g) Warranty administrator enterprise identifier - A globally unique identifier code
assigned to an enterprise by an issuing agency (e.g., Dun & Bradstreet’s Data Universal
Numbering System (DUNS) Number, GS1 Company Prefix , Allied Committee 135 NATO
Commercial and Government Entity (NCAGE)/ Commercial and Government Entity
(CAGE) Code, or the Coded Representation of the North American Telecommunications
Industry Manufacturers, Suppliers, and Related Service Companies (ATIS-0322000)
Number, European Health Industry Business Communication Council (EHIBCC) and
Health Industry Business Communication Council (HIBCC)).
(h) Warranty Guarantor Enterprise Identifier Code Type
0-9 — GS1 Company Prefix
D - CAGE
LB - ATIS-0322000
LH — EHIBCC
RH - HIBCC
UN - DUNS
(1) Warranty guarantor enterprise identifier - A globally unique identifier
code assigned to an enterprise by an Issuing Agency (e.g., Dun & Bradstreet’s Data
Universal Numbering System (DUNS) Number, GS1 Company Prefix , Allied
Committee 135 NATO Commercial and Government Entity (NCAGE)/ Commercial
and Government Entity (CAGE) Code, or the Coded Representation of the North
American Telecommunications Industry Manufacturers, Suppliers, and Related
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Service Companies (ATIS-0322000) Number, European Health Industry Business
Communication Council (EHIBCC) and Health Industry Business Communication

Council (HIBCC)).

Contract Number: [To be filled in by the contracting officer]

Attachment . Warranty Repair Source Instructions

CLIN,
SLIN
or
ELIN
*

Warranty

Repair Warranty Shipping Address for warranty returns

Source Repair

Enterprise Source

Identifier Enterprise

Code Type Identifier Address Address City State / Postal Instructions
(note (a)) (note (b)) Name Line 1 Line 2 /County Province Code Country (note (c))
*% *% *% *% *k *k *% *% *% *%

* To be completed by the requiring activity, if warranty is specified by the Government.

Otherwise, all offerors are to complete as part of their offers.
**To be completed by the Contractor at the time of award and/or at the time of delivery.

Notes

(a) Warranty Repair Source Enterprise Identifier Code Type

0-9 — GS1 Company Prefix

D - CAGE

LB - ATIS-0322000

LH - EHIBCC

RH - HIBCC

UN - DUNS

(b) Warranty repair source enterprise identifier - A globally unique identifier code
assigned to an enterprise by an issuing agency (e.g., Dun & Bradstreet’s Data
Universal Numbering System (DUNS) Number, GS1 Company Prefix , Allied
Committee 135 NATO Commercial and Government Entity (NCAGE)/ Commercial and
Government Entity (CAGE) Code, or the Coded Representation of the North American
Telecommunications Industry Manufacturers, Suppliers, and Related Service
Companies (ATIS-0322000) Number, European Health Industry Business
Communication Council (EHIBCC) and Health Industry Business Communication
Council (HIBCC)).

(c) Instructions - For each warranty repair source enterprise identifier, include the
shipping address for returning warranty items, or include instructions for accessing a
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web site to obtain prepaid shipping labels for returning warranty items to the
designated source of warranty repair.
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(Revised March 28, 2014)

252.204-7000 Disclosure of Information.
As prescribed in 204.404-70(a), use the following clause:

DISCLOSURE OF INFORMATION (AUG 2013)

(a) The Contractor shall not release to anyone outside the Contractor's organization
any unclassified information, regardless of medium (e.g., film, tape, document),
pertaining to any part of this contract or any program related to this contract, unless—

(1) The Contracting Officer has given prior written approval,;

(2) The information is otherwise in the public domain before the date of release;
or

(3) The information results from or arises during the performance of a project
that has been scoped and negotiated by the contracting activity with the contractor and
research performer and determined in writing by the contracting officer to be
fundamental research in accordance with National Security Decision Directive 189,
National Policy on the Transfer of Scientific, Technical and Engineering Information,
in effect on the date of contract award and the USD (AT&L) memoranda on
Fundamental Research, dated May 24, 2010, and on Contracted Fundamental
Research, dated June 26, 2008, (available at DFARS PGI 204.4).

(b) Requests for approval under paragraph (a)(1) shall identify the specific
information to be released, the medium to be used, and the purpose for the release. The
Contractor shall submit its request to the Contracting Officer at least 10 business days
before the proposed date for release.

(¢) The Contractor agrees to include a similar requirement, including this
paragraph (c), in each subcontract under this contract. Subcontractors shall submit
requests for authorization to release through the prime contractor to the Contracting
Officer.

(End of clause)

252.204-7001 Commercial and Government Entity (CAGE) Code Reporting.
As prescribed in 204.7207, use the following provision:

COMMERCIAL AND GOVERNMENT ENTITY (CAGE) CODE REPORTING
(AUG 1999)

(a) The offeror is requested to enter its CAGE code on its offer in the block with its
name and address. The CAGE code entered must be for that name and address. Enter
“CAGE” before the number.

(b) If the offeror does not have a CAGE code, it may ask the Contracting Officer to
request one from the Defense Logistics Information Service (DLIS). The Contracting
Officer will—
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(1) Ask the Contractor to complete section B of a DD Form 2051, Request for
Assignment of a Commercial and Government Entity (CAGE) Code;

(2) Complete section A and forward the form to DLIS; and
(3) Notify the Contractor of its assigned CAGE code.
(¢) Do not delay submission of the offer pending receipt of a CAGE code.
(End of provision)

252.204-7002 Payment for Subline Items Not Separately Priced.
As prescribed in 204.7104-1(b)(3)(1v), use the following clause:

PAYMENT FOR SUBLINE ITEMS NOT SEPARATELY PRICED (DEC 1991)
(a) If the schedule in this contract contains any contract subline items or exhibit
subline items identified as not separately priced (NSP), it means that the unit price for
that subline item is included in the unit price of another, related line or subline item.

(b) The Contractor shall not invoice the Government for any portion of a contract
line item or exhibit line item which contains an NSP until—

(1) The Contractor has delivered the total quantity of all related contract
subline items or exhibit subline items; and

(2) The Government has accepted them.
(c) This clause does not apply to technical data.
(End of clause)

252.204-7003 Control of Government Personnel Work Product.
As prescribed in 204.404-70(b), use the following clause:

CONTROL OF GOVERNMENT PERSONNEL WORK PRODUCT (APR 1992)
The Contractor’s procedures for protecting against unauthorized disclosure of
information shall not require Department of Defense employees or members of the

Armed Forces to relinquish control of their work products, whether classified or not, to
the Contractor.

(End of clause)
252.204-7004 Alternate A, System for Award Management.
ALTERNATE A, SYSTEM FOR AWARD MANAGEMENT (FEB 2014)

As prescribed in 204.1105, substitute the following paragraph (a) for paragraph (a) of
the provision at FAR 52.204-7:

(a) Definitions. As used in this provision—
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“System for Award Management (SAM) database” means the primary Government
repository for contractor information required for the conduct of business with the
Government.

“Commercial and Government Entity (CAGE) code” means—

(1) A code assigned by the Defense Logistics Information Service (DLIS) to
1dentify a commercial or Government entity; or

(2) A code assigned by a member of the North Atlantic Treaty Organization
that DLIS records and maintains in the CAGE master file. This type of code is known
as an “NCAGE code.”

“Data Universal Numbering System (DUNS) number” means the 9-digit number
assigned by Dun and Bradstreet, Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) number” means the DUNS number
assigned by D&B plus a 4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This 4-character suffix may be
assigned at the discretion of the business concern to establish additional SAM records
for identifying alternative Electronic Funds Transfer (EFT) accounts (see FAR 32.11)
for the same parent concern.

“Registered in the System for Award Management (SAM) database” means that—

(1) The contractor has entered all mandatory information, including the DUNS
number or the DUNS+4 number, and Contractor and Government Entity (CAGE) code
into the SAM database; and

(2) The contractor has completed the Core Data, Assertions, Representations
and Certifications, and Points of Contact sections of the registration in the SAM
database;

(3) The Government has validated all mandatory data fields, to include
validation of the Taxpayer Identification Number (TIN) with the Internal Revenue
Service (IRS). The Contractor will be required to provide consent for TIN validation to
the Government as part of the SAM registration process; and

(4) The Government has marked the record “Active.”

252.204-7005 Oral Attestation of Security Responsibilities.
As prescribed in 204.404-70(c), use the following clause:

ORAL ATTESTATION OF SECURITY RESPONSIBILITIES (NOV 2001)

(a) Contractor employees cleared for access to Top Secret (T'S), Special Access
Program (SAP), or Sensitive Compartmented Information (SCI) shall attest orally that
they will conform to the conditions and responsibilities imposed by law or regulation on
those granted access. Reading aloud the first paragraph of Standard Form 312,
Classified Information Nondisclosure Agreement, in the presence of a person
designated by the Contractor for this purpose, and a witness, will satisfy this
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requirement. Contractor employees currently cleared for access to T'S, SAP, or SCI may
attest orally to their security responsibilities when being briefed into a new program or
during their annual refresher briefing. There is no requirement to retain a separate
record of the oral attestation.

(b) If an employee refuses to attest orally to security responsibilities, the Contractor
shall deny the employee access to classified information and shall submit a report to the
Contractor’s security activity.

(End of clause)

252.204-7006 Billing Instructions.
As prescribed in 204.7109, use the following clause:

BILLING INSTRUCTIONS (OCT 2005)
When submitting a request for payment, the Contractor shall—

(a) Identify the contract line item(s) on the payment request that reasonably reflect
contract work performance; and

(b) Separately identify a payment amount for each contract line item included in
the payment request.

(End of clause)

252.204-7007 Alternate A, Annual Representations and Certifications.
As prescribed in 204.1202, use the following provision:

ALTERNATE A, ANNUAL REPRESENTATIONS AND CERTIFICATIONS
(MAR 2014)

Substitute the following paragraphs (d) and (e) for paragraph (d) of the provision at
FAR 52.204-8:

(d)(1) The following representations or certifications in the System for Award
Management (SAM) database are applicable to this solicitation as indicated:

(1) 252.209-7001, Disclosure of Ownership or Control by the
Government of a Terrorist Country. Applies to all solicitations expected to result in
contracts of $150,000 or more.

(1) 252.209-7003, Reserve Officer Training Corps and Military
Recruiting on Campus—Representation. Applies to all solicitations with
institutions of higher education.

(111) 252.216-7008, Economic Price Adjustment—Wage Rates or
Material Prices Controlled by a Foreign Government. Applies to solicitations for
fixed-price supply and service contracts when the contract is to be performed wholly
or in part in a foreign country, and a foreign government controls wage rates or
material prices and may during contract performance impose a mandatory change
in wages or prices of materials.
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(1v) 252.225-7042, Authorization to Perform. Applies to all
solicitations when performance will be wholly or in part in a foreign country.

(v) 252.229-7012, Tax Exemptions (Italy)—Representation. Applies to
solicitations and contracts when contract performance will be in Italy.

(vi) 252.229-7013, Tax Exemptions (Spain)—Representation. Applies
to solicitations and contracts when contract performance will be in Spain.

(vi1) 252.247-7022, Representation of Extent of Transportation by Sea.
Applies to all solicitations except those for direct purchase of ocean transportation

services or those with an anticipated value at or below the simplified acquisition
threshold.

(2) The following representations or certifications in SAM are
applicable to this solicitation as indicated by the Contracting Officer: [Contracting
Officer check as appropriate.]

(1) 252.209-7002, Disclosure of Ownership or Control by a Foreign

Government.

(1) 252.225-7000, Buy American—Balance of Payments
Program Certificate.

(111) 252.225-7020, Trade Agreements Certificate.

__ Use with Alternate I.
(iv) 252.225-7031, Secondary Arab Boycott of Israel.

(v) 252.225-7035, Buy American—Free Trade
Agreements—Balance of Payments Program Certificate.

____ Use with Alternate 1.
___Use with Alternate II.
___Use with Alternate III.
___Use with Alternate IV.
___Use with Alternate V.

(e) The offeror has completed the annual representations and certifications
electronically via the SAM website at https://www.acquisition.gov/. After reviewing
the SAM database information, the offeror verifies by submission of the offer that
the representations and certifications currently posted electronically that apply to
this solicitation as indicated in FAR 52.204-8(c) and paragraph (d) of this provision
have been entered or updated within the last 12 months, are current, accurate,
complete, and applicable to this solicitation (including the business size standard
applicable to the NAICS code referenced for this solicitation), as of the date of this
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offer, and are incorporated in this offer by reference (see FAR 4.1201); except for the
changes identified below [offeror to insert changes, identifying change by provision
number, title, date]. These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and complete as of the date
of this offer.

FAR/DFARS Provision # [Title Date Change

Any changes provided by the offeror are applicable to this solicitation only, and do
not result in an update to the representations and certifications located in the SAM
database.

(End of provision)
252.204-7008 Reserved.
252.204-7009 Reserved.

252.204-7010 Requirement for Contractor to Notify DoD if the Contractor’s
Activities are Subject to Reporting Under the U.S.-International Atomic
Energy Agency Additional Protocol.

As prescribed in 204.470-3, use the following clause:

REQUIREMENT FOR CONTRACTOR TO NOTIFY DOD IF THE
CONTRACTOR’S ACTIVITIES ARE SUBJECT TO REPORTING UNDER THE
U.S.-INTERNATIONAL ATOMIC ENERGY AGENCY ADDITIONAL PROTOCOL
(JAN 2009)

(a) If the Contractor is required to report any of its activities in accordance with
Department of Commerce regulations (15 CFR Part 781 et seq.) or Nuclear
Regulatory Commission regulations (10 CFR Part 75) in order to implement the
declarations required by the U.S.-International Atomic Energy Agency Additional
Protocol (U.S.-IAEA AP), the Contractor shall—

(1) Immediately provide written notification to the following DoD Program
Manager:

[Contracting Officer to insert Program Manager’s name, mailing address, e-
mail address, telephone number, and facsimile number],

(2) Include in the notification—

(1) Where DoD contract activities or information are located relative to the
activities or information to be declared to the Department of Commerce or the
Nuclear Regulatory Commission; and

(1) If or when any current or former DoD contract activities and the
activities to be declared to the Department of Commerce or the Nuclear Regulatory
Commission have been or will be co-located or located near enough to one another to
result in disclosure of the DoD activities during an IAEA inspection or visit; and
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(3) Provide a copy of the notification to the Contracting Officer.

(b) After receipt of a notification submitted in accordance with paragraph (a) of
this clause, the DoD Program Manager will—

(1) Conduct a security assessment to determine if and by what means access
may be granted to the IAEA; or

(2) Provide written justification to the component or agency treaty office for a
national security exclusion, in accordance with DoD Instruction 2060.03,
Application of the National Security Exclusion to the Agreements Between the
United States of America and the International Atomic Energy Agency for the
Application of Safeguards in the United States of America. DoD will notify the
Contractor if a national security exclusion is applied at the Contractor’s location to
prohibit access by the IAEA.

(¢c) If the DoD Program Manager determines that a security assessment is
required—

(1) DoD will, at a minimum—

(1) Notify the Contractor that DoD officials intend to conduct an
assessment of vulnerabilities to IAEA inspections or visits;

(1) Notify the Contractor of the time at which the assessment will be
conducted, at least 30 days prior to the assessment;

(111) Provide the Contractor with advance notice of the credentials of
the DoD officials who will conduct the assessment; and

(iv) To the maximum extent practicable, conduct the assessment in a
manner that does not impede or delay operations at the Contractor’s facility; and

(2) The Contractor shall provide access to the site and shall cooperate with
DoD officials in the assessment of vulnerabilities to IAEA inspections or visits.

(d) Following a security assessment of the Contractor’s facility, DoD officials will
notify the Contractor as to—

(1) Whether the Contractor’s facility has any vulnerabilities where potentially
declarable activities under the U.S.-IAEA AP are taking place;

(2) Whether additional security measures are needed; and
(3) Whether DoD will apply a national security exclusion.

(e) If DoD applies a national security exclusion, the Contractor shall not grant
access to IJAEA inspectors.

(f) If DoD does not apply a national security exclusion, the Contractor shall apply
managed access to prevent disclosure of program act1v1t1es locations, or information in
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the U.S. declaration.

(g) The Contractor shall not delay submission of any reports required by the
Department of Commerce or the Nuclear Regulatory Commission while awaiting a
DoD response to a notification provided in accordance with this clause.

(h) The Contractor shall incorporate the substance of this clause, including this
paragraph (h), in all subcontracts that are subject to the provisions of the U.S.-IAEA
AP.

(End of clause)

252.204-7011 Alternative Line Item Structure.
As prescribed in 204.7109(b), insert the following provision:

ALTERNATIVE LINE ITEM STRUCTURE (SEP 2011)

(a) Line items are the basic structural elements in a solicitation or contract that
provide for the organization of contract requirements to facilitate pricing, delivery,
inspection, acceptance and payment. Line items are organized into contract line items,
subline items, and exhibit line items. Separate line items should be established to
account for separate pricing, identification (see section 211.274 of the Defense Federal
Acquisition Regulation Supplement), deliveries, or funding. The Government
recognizes that the line item structure in this solicitation may not conform to every
offeror’s practices. Failure to correct these issues can result in difficulties in accounting
for deliveries and processing payments. Therefore, offerors are invited to propose an
alternative line item structure for items on which bids, proposals, or quotes are
requested in this solicitation to ensure that the resulting contract structure is
economically and administratively advantageous to the Government and the
Contractor.

(b) If an alternative line item structure is proposed, the structure must be
consistent with subpart 204.71 of the Defense Federal Acquisition Regulation
Supplement and PGI 204.71. A sample line item structure and a proposed alternative
structure are as follows:

Solicitation:
ITEM SUPPLIES/SERVICE QUANTITY | UNIT | UNIT AMOUNT
NO. PRICE
0001 Computer, Desktop with | 20 EA
CPU, Monitor, Keyboard
and Mouse

Alternative line item structure offer where monitors are shipped separately:

ITEM SUPPLIES/SERVICE QUANTITY | UNIT | UNIT AMOUNT
NO. PRICE

0001 Computer, Desktop with | 20 EA
CPU, Keyboard and
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Mouse

0002 Monitor

2% N |

(End of provision)

252.204-7012 Safeguarding of Unclassified Controlled Technical Information.
As prescribed in 204.7303, use the following clause:

SAFEGUARDING OF UNCLASSIFIED CONTROLLED TECHNICAL
INFORMATION (NOV 2013)

(a) Definitions. As used in this clause—

“Adequate security” means protective measures that are commensurate with the
consequences and probability of loss, misuse, or unauthorized access to, or modification
of information.

“Attribution information” means information that identifies the Contractor, whether
directly or indirectly, by the grouping of information that can be traced back to the
Contractor (e.g., program description or facility locations).

“Compromise” means disclosure of information to unauthorized persons, or a violation
of the security policy of a system, in which unauthorized intentional or unintentional
disclosure, modification, destruction, or loss of an object, or the copying of information
to unauthorized media may have occurred.

“Contractor information system” means an information system belonging to, or
operated by or for, the Contractor.

“Controlled technical information” means technical information with military or space
application that is subject to controls on the access, use, reproduction, modification,
performance, display, release, disclosure, or dissemination. Controlled technical
information is to be marked with one of the distribution statements B-through-F, in
accordance with DoD Instruction 5230.24, Distribution Statements on Technical
Documents. The term does not include information that is lawfully publicly available
without restrictions.

“Cyber incident” means actions taken through the use of computer networks that result
in an actual or potentially adverse effect on an information system and/or the
information residing therein.

“Exfiltration” means any unauthorized release of data from within an information
system. This includes copying the data through covert network channels or the copying
of data to unauthorized media.

“Media” means physical devices or writing surfaces including, but is not limited to,
magnetic tapes, optical disks, magnetic disks, large-scale integration memory chips,
and printouts onto which information is recorded, stored, or printed within an
information system.
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“Technical information” means technical data or computer software, as those terms are
defined in the clause at DFARS 252.227-7013, Rights in Technical Data-Non
Commercial Items, regardless of whether or not the clause is incorporated in this
solicitation or contract. Examples of technical information include research and
engineering data, engineering drawings, and associated lists, specifications, standards,
process sheets, manuals, technical reports, technical orders, catalog-item
1dentifications, data sets, studies and analyses and related information, and computer
software executable code and source code.

(b) Safeguarding requirements and procedures for unclassified controlled technical
information. The Contractor shall provide adequate security to safeguard unclassified
controlled technical information from compromise. To provide adequate security, the
Contractor shall—

(1) Implement information systems security in its project, enterprise, or
company-wide unclassified information technology system(s) that may have
unclassified controlled technical information resident on or transiting through them.
The information systems security program shall implement, at a minimum—

(1) The specified National Institute of Standards and Technology (NIST)
Special Publication (SP) 800-53 security controls identified in the following table; or

(11) If a NIST control is not implemented, the Contractor shall submit to the
Contracting Officer a written explanation of how—

(A) The required security control identified in the following table is not
applicable; or

(B) An alternative control or protective measure is used to achieve
equivalent protection.

(2) Apply other information systems security requirements when the
Contractor reasonably determines that information systems security measures, in
addition to those identified in paragraph (b)(1) of this clause, may be required to
provide adequate security in a dynamic environment based on an assessed risk or
vulnerability.

Table 1 -- Minimum Security Controls for Safeguarding

Minimum required security controls for unclassified controlled technical information
requiring safeguarding in accordance with paragraph (d) of this clause. (A description
of the security controls is in the NIST SP 800-53, “Security and Privacy Controls for
Federal Information Systems and Organizations”
(http://csre.nist.gov/publications/PubsSPs.html).)
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Audit & Identification and System & Comm
Access Control Accountability Authentication Media Protection Protection
AC-2 AU-2 1A-2 MP-4 SC-2
AC-3(4) AU-3 1A-4 MP-6 SC-4
AC-4 AU-6(1) IA-5(1) SC-7
Physical and
Environmental
AC-6 AU-7 Protection SC-8(2)
AC-7 AU-8 Incident Response PE-2 SC-13
AC-11(1) AU-9 IR-2 PE-3
AC-17(2) IR-4 PE-5 SC-15
Configuration
AC-18(1) Management IR-5 SC-28
Program
AC-19 CM-2 IR-6 Management
System &
Information
AC-20(1) CM-6 PM-10 Integrity
AC-20(2) CM-7 Maintenance SI-2
AC-22 CM-8 MA-4(6) Risk Assessment SI-3
MA-5 RA-5 Sl-4
Awareness &
Training Contingency Planning MA-6
AT-2 CP-9
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Legend:

AC: Access Control MA: Maintenance

AT: Awareness and Training MP: Media Protection

AU: Auditing and Accountability PE: Physical & Environmental Protection
CM: Configuration Management PM: Program Management

CP: Contingency Planning RA: Risk Assessment

IA: Identification and Authentication SC: System & Communications Protection
IR: Incident Response SI: System & Information Integrity

(c) Other requirements. This clause does not relieve the Contractor of the
requirements specified by applicable statutes or other Federal and DoD safeguarding
requirements for Controlled Unclassified Information (CUI) as established by Executive
Order 13556, as well as regulations and guidance established pursuant thereto.

(d) Cyber incident and compromise reporting.

(1) Reporting requirement. The Contractor shall report as much of the following
information as can be obtained to the Department of Defense via
(http://dibnet.dod.mil/) within 72 hours of discovery of any cyber incident, as described
in paragraph (d)(2) of this clause, that affects unclassified controlled technical
information resident on or transiting through the Contractor’s unclassified information
systems:

(1) Data Universal Numbering System (DUNS).

(11) Contract numbers affected unless all contracts by the company are
affected.

(111) Facility CAGE code if the location of the event is different than the
prime Contractor location.

(iv) Point of contact if different than the POC recorded in the System for
Award Management (address, position, telephone, email).

(v) Contracting Officer point of contact (address, position, telephone, email).
(vi) Contract clearance level.

(vi1) Name of subcontractor and CAGE code if this was an incident on a
Sub-contractor network.

(vii1) DoD programs, platforms or systems involved.
(ix) Location(s) of compromise.
(x) Date incident discovered.

(x1) Type of compromise (e.g., unauthorized access, inadvertent release,
other).

(xi11) Description of technical information compromised.
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(x111) Any additional information relevant to the information compromise.
(2) Reportable cyber incidents. Reportable cyber incidents include the following:

(1) A cyber incident involving possible exfiltration, manipulation, or other
loss or compromise of any unclassified controlled technical information resident on or
transiting through Contractor’s, or its subcontractors’, unclassified information
systems.

(1) Any other activities not included in paragraph (d)(2)(i) of this clause that
allow unauthorized access to the Contractor’s unclassified information system on which
unclassified controlled technical information is resident on or transiting.

(3) Other reporting requirements. This reporting in no way abrogates the
Contractor’s responsibility for additional safeguarding and cyber incident reporting
requirements pertaining to its unclassified information systems under other clauses
that may apply to its contract, or as a result of other U.S. Government legislative and
regulatory requirements that may apply (e.g., as cited in paragraph (c) of this clause).

(4) Contractor actions to support DoD damage assessment. In response to the
reported cyber incident, the Contractor shall—

(1) Conduct further review of its unclassified network for evidence of
compromise resulting from a cyber incident to include, but is not limited to, identifying
compromised computers, servers, specific data and users accounts. This includes
analyzing information systems that were part of the compromise, as well as other
information systems on the network that were accessed as a result of the compromise;

(1) Review the data accessed during the cyber incident to identify specific
unclassified controlled technical information associated with DoD programs, systems or
contracts, including military programs, systems and technology; and

(111) Preserve and protect images of known affected information systems and
all relevant monitoring/packet capture data for at least 90 days from the cyber incident
to allow DoD to request information or decline interest.

(56) DoD damage assessment activities. If DoD elects to conduct a damage
assessment, the Contracting Officer will request that the Contractor point of contact
1dentified in the incident report at (d)(1) of this clause provide all of the damage
assessment information gathered in accordance with paragraph (d)(4) of this clause.
The Contractor shall comply with damage assessment information requests. The
requirement to share files and images exists unless there are legal restrictions that
limit a company's ability to share digital media. The Contractor shall inform the
Contracting Officer of the source, nature, and prescription of such limitations and the
authority responsible.

(e) Protection of reported information. Except to the extent that such information is
lawfully publicly available without restrictions, the Government will protect
information reported or otherwise provided to DoD under this clause in accordance with
applicable statutes, regulations, and policies. The Contractor shall identify and mark
attribution information reported or otherwise provided to the DoD. The Government
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may use information, including attribution information and disclose it only to
authorized persons for purposes and activities consistent with this clause.

() Nothing in this clause limits the Government’s ability to conduct law
enforcement or counterintelligence activities, or other lawful activities in the interest of
homeland security and national security. The results of the activities described in this
clause may be used to support an investigation and prosecution of any person or entity,
including those attempting to infiltrate or compromise information on a contractor
information system in violation of any statute.

(g) Subcontracts. The Contractor shall include the substance of this clause,
including this paragraph (g), in all subcontracts, including subcontracts for commercial
items.

(End of clause)

252.204-7013 Limitations on the Use or Disclosure of Information by
Litigation Support Solicitation Offerors.

As prescribed in 204.7403(a), use the following provision. If the solicitation is a request
forﬂguotations, the terms “quotation” and “Quoter” may be substituted for “offer” and
“Offeror”.

LIMITATIONS ON THE USE OR DISCLOSURE OF INFORMATION BY
LITIGATION SUPPORT SOLICITATION OFFERORS (FEB 2014)

(a) Definitions. As used in this provision:

“Computer software,” “litigation information,”“litigation support,” “sensitive
information,” and “technical data,” are defined in the clause at DFARS 252.204-7014,

Limitations on the Use or Disclosure of Information by Litigation Support Contractors.

(b) Limitations on use or disclosure of litigation information. Notwithstanding any
other provision of this solicitation, by submission of its offer, the Offeror agrees and
acknowledges—

(1) That all litigation information will be accessed and used for the sole purpose
of providing litigation support;

(2) That the Offeror will take all precautions necessary to prevent unauthorized
disclosure of litigation information; and

(3) That litigation information shall not be used by the Offeror to compete
against a third party for Government or nongovernment contracts.

(c¢) Indemnification and creation of third party beneficiary rights. By submission of
its offer, the Offeror agrees—

(1) To indemnify and hold harmless the Government, its agents, and employees
from any claim or liability, including attorneys’ fees, court costs and expenses, arising
out of, or in any way related to, the misuse or unauthorized modlficatlon reproduction,
release, performance, display, or disclosure of any litigation information; and
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(2) That any third party holding proprietary rights or any other legally
protectable interest in any litigation information, in addition to any other rights it may
have, is a third party beneficiary who shall have a right of direct action against the
Offeror, and against any person to whom the Offeror has released or disclosed such data
or software, for the unauthorized duplication, release, or disclosure of such information.

(d) Offeror employees. By submission of its offer, the Offeror agrees to ensure that
1ts employees are subject to use and nondisclosure obligations consistent with this
provision prior to the employees being provided access to or use of any litigation
information covered by this provision.

(End of provision)

252.204-7014 Limitations on the Use or Disclosure of Information by
Litigation Support Contractors.
As prescribed in 204.7403(b), use the following clause:

LIMITATIONS ON THE USE OR DISCLOSURE OF INFORMATION BY
LITIGATION SUPPORT CONTRACTORS (FEB 2014)

(a) Definitions. As used in this clause:

“Computer software” means computer programs, source code, source code listings,
object code listings, design details, algorithms, processes, flow charts, formulae, and
related material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer data bases or computer
software documentation.

“Litigation information” means any information, including sensitive information,
that is furnished to the contractor by or on behalf of the Government, or that is
generated or obtained by the contractor in the performance of litigation support work
under this contract.

“Litigation support” means administrative, technical, or professional services
provided in support of the Government during or in anticipation of litigation.

"Litigation support contractor" means a contractor (including an expert or technical
consultant) providing litigation support under a contract with the Department of
Defense that contains this clause.

“Sensitive information” means confidential information of a commercial, financial,
proprietary, or privileged nature. The term includes technical data and computer
software, but does not include information that is lawfully, publicly available without
restriction.

“Technical data” means recorded information, regardless of the form or method of
the recording, of a scientific or technical nature (including computer software
documentation). The term does not include computer software or data incidental to
contract administration, such as financial and/or management information.

(b) Limitations on use or disclosure of litigation information. Notwithstanding any
other provision of this contract, the Contractor agrees and acknowledges—
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(1) That all litigation information will be accessed and used for the sole purpose
of providing litigation support;

(2) That the Contractor will take all precautions necessary to prevent
unauthorized disclosure of litigation information;

(3) That litigation information shall not be used by the Contractor to compete
against a third party for Government or nongovernment contracts; and

(4) That violation of paragraph (b)(1),(b)(2), or (b)(3), of this section, is a basis
for the Government to terminate this contract.

(c¢) Indemnification and creation of third party beneficiary rights. The Contractor
agrees—

(1) To indemnify and hold harmless the Government, its agents, and employees
from any claim or liability, including attorneys’ fees, court costs and expenses, arising
out of, or in any way related to, the misuse or unauthorized modlficatlon reproduction,
release performance, display, or disclosure of any litigation information; and

(2) That any third party holding proprietary rights or any other legally
protectable interest in any litigation information, in addition to any other rights it may
have, is a third party beneficiary under this contract who shall have a right of direct
action against the Contractor, and against any person to whom the Contractor has
released or disclosed such data or software, for the unauthorized duplication, release, or
disclosure of such information.

(d) Contractor employees. The Contractor shall ensure that its employees are
subject to use and nondisclosure obligations consistent with this clause prior to the
employees being provided access to or use of any litigation information covered by this
clause.

(e) Flowdown. Include the substance of this clause, including this paragraph (e), in
all subcontracts, including subcontracts for commercial items.

(End of clause)

252.204-7015 Disclosure of Information to Litigation Support Contractors.
As prescribed in 204.7403(c), use the following clause:

DISCLOSURE OF INFORMATION TO LITIGATION SUPPORT CONTRACTORS
(FEB 2014)

(a) Definitions. As used in this clause:

“Litigation support” means administrative, technical, or professional services
provided in support of the Government during or in anticipation of litigation.

"Litigation support contractor" means a contractor (including an expert or technical
consultant) providing litigation support under a contract with the Department of
Defense that contains this clause.
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“Sensitive information” means confidential information of a commercial, financial,
proprietary, or privileged nature. The term includes technical data and computer
software, but does not include information that is lawfully, publicly available without
restriction.

(b) Authorized disclosure. Notwithstanding any other provision of this solicitation
or contract, the Government may disclose to a litigation support contractor, for the sole
purpose of litigation support activities, any information, including sensitive
information, received--

(1) Within or in connection with a quotation or offer; or

(2) In the performance of or in connection with a contract.

(c) Flowdown. Include the substance of this clause, including this paragraph (c), in
all subcontracts, including subcontracts for commercial items.

(End of clause)
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(Revised March 28, 2014)
252.209-7000 Reserved.

252.209-7001 Disclosure of Ownership or Control by the Government of a
Terrorist Country.
As prescribed in 209.104-70(a), use the following provision:

DISCLOSURE OF OWNERSHIP OR CONTROL BY THE GOVERNMENT OF A
TERRORIST COUNTRY (JAN 2009)

(a) Definitions. As used in this provision—

(1) “Government of a terrorist country” includes the state and the government
of a terrorist country, as well as any political subdivision, agency, or instrumentality
thereof.

(2) “Terrorist country” means a country determined by the Secretary of State,
under section 6(G)(1)(A) of the Export Administration Act of 1979 (50 U.S.C. App.
2405()(1)(A)), to be a country the government of which has repeatedly provided support
for acts of international terrorism. As of the date of this provision, terrorist countries
subject to this provision include: Cuba, Iran, Sudan, and Syria.

(3) “Significant interest” means—

(1) Ownership of or beneficial interest in 5 percent or more of the firm’s or
subsidiary’s securities. Beneficial interest includes holding 5 percent or more of any
class of the firm’s securities in “nominee shares,” “street names,” or some other method
of holding securities that does not disclose the beneficial owner;

(1) Holding a management position in the firm, such as a director or officer;

(111) Ability to control or influence the election, appointment, or tenure of
directors or officers in the firm;

(1iv) Ownership of 10 percent or more of the assets of a firm such as
equipment, buildings, real estate, or other tangible assets of the firm; or

(v) Holding 50 percent or more of the indebtedness of a firm.

(b) Prohibition on award. In accordance with 10 U.S.C. 2327, no contract may be
awarded to a firm or a subsidiary of a firm if the government of a terrorist country has
a significant interest in the firm or subsidiary or, in the case of a subsidiary, the firm
that owns the subsidiary, unless a waiver is granted by the Secretary of Defense.

(c) Disclosure. If the government of a terrorist country has a significant interest in
the Offeror or a subsidiary of the Offeror, the Offeror shall disclose such interest in an
attachment to its offer. If the Offeror is a subsidiary, it shall also disclose any
significant interest the government of a terrorist country has in any firm that owns or
controls the subsidiary. The disclosure shall include—

(1) Identification of each government holding a significant interest; and
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(2) A description of the significant interest held by each government.
(End of provision)

252.209-7002 Disclosure of Ownership or Control by a Foreign Government.
As prescribed in 209.104-70(b), use the following provision:

DISCLOSURE OF OWNERSHIP OR CONTROL BY A FOREIGN GOVERNMENT
(JUN 2010)

(a) Definitions. As used in this provision—

(1) “Effectively owned or controlled” means that a foreign government or any
entity controlled by a foreign government has the power, either directly or indirectly,
whether exercised or exercisable, to control the election, appointment, or tenure of the
Offeror’s officers or a majority of the Offeror’s board of directors by any means, e.g.,
ownership, contract, or operation of law (or equivalent power for unmcorporated
organizations).

(2) “Entity controlled by a foreign government”—

(1) Means—

(A) Any domestic or foreign organization or corporation that is
effectively owned or controlled by a foreign government; or

(B) Any individual acting on behalf of a foreign government.

(1) Does not include an organization or corporation that is owned, but is not
controlled, either directly or indirectly, by a foreign government if the ownership of that
organization or corporation by that foreign government was effective before October 23,
1992.

(3) “Foreign government” includes the state and the government of any country
(other than the United States and its outlying areas) as well as any political
subdivision, agency, or instrumentality thereof.

(4) “Proscribed information” means—

(1) Top Secret information;

(11) Communications security (COMSEC) material, excluding controlled
cryptographic items when unkeyed or utilized with unclassified keys;

(111) Restricted Data as defined in the U.S. Atomic Energy Act of 1954, as
amended;

(iv) Special Access Program (SAP) information; or

(v) Sensitive Compartmented Information (SCI).
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(b) Prohibition on award. No contract under a national security program may be
awarded to an entity controlled by a foreign government if that entity requires access to
proscribed information to perform the contract, unless the Secretary of Defense or a
designee has waived application of 10 U.S.C. 2536(a).

(c) Disclosure. The Offeror shall disclose any interest a foreign government has in
the Offeror when that interest constitutes control by a foreign government as defined in
this provision. If the Offeror is a subsidiary, it shall also disclose any reportable
interest a foreign government has in any entity that owns or controls the subsidiary,
including reportable interest concerning the Offeror’s immediate parent, intermediate
parents, and the ultimate parent. Use separate paper as needed, and provide the
information in the following format:

Offeror’s Point of Contact for Questions about Disclosure
(Name and Phone Number with Country Code, City Code
and Area Code, as applicable)

Name and Address of Offeror

Name and Address of Entity Description of Interest, Ownership
Controlled by a Foreign Government  Percentage, and Identification of
Foreign Government

(End of provision)

252.209-7003 Reserve Officer Training Corps and Military Recruiting on
Campus—Representation.
As prescribed in 209.470-4(a), use the following provision:

RESERVE OFFICER TRAINING CORPS AND MILITARY RECRUITING ON
CAMPUS—REPRESENTATION (MAR 2012)

(a) Definition. "Institution of higher education," as used in this provision, is defined
in the clause at 252.209-7005, Reserve officer Training Corps and Military Recruiting
on Campus.

(b) Limitation on contract award. Except as provided in paragraph (c) of this
provision, an institution of higher education is ineligible for contract award if the
Secretary of Defense determines that the institution has a current policy or practice
(regardless of when implemented) that prohibits or in effect prevents—

(1) The Secretary of a military department from maintaining, establishing, or
operating a unit of the Senior Reserve Officer Training Corps (ROTC) (in accordance
with 10 U.S.C. 654 and other applicable Federal laws) at that institution;

(2) A student at that institution from enrolling in a unit of the Senior ROTC at
another institution of higher education;

(3) The Secretary of a military department or the Secretary of Transportation
from gaining entry to campuses, or access to students (who are 17 years of age or older)
on campuses, for purposes of military recruiting; or
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(4) Military recruiters from accessing, for purposes of military recruiting, the
following information pertaining to students (who are 17 years of age or older) enrolled
at that institution:

(1) Name.

(1) Address.

(111) Telephone number.

(iv) Date and place of birth.

(v) Educational level.

(vi) Academic major.

(vi1) Degrees received.

(vii1)) Most recent educational institution enrollment.

(c) Exception. The limitation in paragraph (b) of this provision does not apply to an
institution of higher education if the Secretary of Defense determines that the
institution has a long-standing policy of pacifism based on historical religious
affiliation.

(d) Representation. By submission of its offer, the offeror represents that the
institution does not have any policy or practice described in paragraph (b) of this clause,
unless the Secretary of Defense has determined that the institution has a long-standing
policy of pacifism based on historical religious affiliation.

(End of provision)

252.209-7004 Subcontracting with Firms That Are Owned or Controlled by
the Government of a Terrorist Country.
As prescribed in 209.409, use the following clause:

SUBCONTRACTING WITH FIRMS THAT ARE OWNED OR CONTROLLED BY
THE GOVERNMENT OF A TERRORIST COUNTRY (MAR 2014)

(a) Unless the Government determines that there is a compelling reason to do so,
the Contractor shall not enter into any subcontract in excess of $30,000 with a firm, or
a subsidiary of a firm, that is identified in the Exclusions section of the System for
Award Management as being ineligible for the award of Defense contracts or
subcontracts because it is owned or controlled by the government of a terrorist country.

(b) A corporate officer or a designee of the Contractor shall notify the Contracting
Officer, in writing, before entering into a subcontract with a party that is identified, on
the List of Parties Excluded from Federal Procurement and Nonprocurement Programs,
as being ineligible for the award of Defense contracts or subcontracts because it is
owned or controlled by the government of a terrorist country. The notice must include
the name of the proposed subcontractor and the compelling reason(s) for doing business
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with the subcontractor notwithstanding its inclusion on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs.

(End of clause)
252.209-7005 Reserve Officer Training Corps and Military Recruiting on
Campus.
As prescribed in 209.470-4(b), use the following clause:

RESERVE OFFICER TRAINING CORPS AND MILITARY RECRUITING ON
CAMPUS (MAR 2012)

(a) Definition. "Institution of higher education," as used in this clause, means an
institution that meets the requirements of 20 U.S.C. 1001 and includes all subelements
of such an institution.

(b) Limitation. Except as provided in paragraph (c) of this clause, the Contractor
shall not, during performance of this contract, have any policy or practice that prohibits
or in effect prevents—

(1) The Secretary of a military department from maintaining, establishing, or
operating a unit of the Senior Reserve Officer Training Corps (ROTC) (in accordance
with 10 U.S.C. 654 and other applicable Federal laws) at that institution;

(2) A student at that institution from enrolling in a unit of the Senior ROTC at
another institution of higher education;

(3) The Secretary of a military department or the Secretary of Transportation
from gaining entry to campuses, or access to students (who are 17 years of age or older)
on campuses, for purposes of military recruiting; or

(4) Military recruiters from accessing, for purposes of military recruiting, the
following information pertaining to students (who are 17 years of age or older) enrolled
at that institution:

(1 Name.

(1) Address.

(111) Telephone number.
(iv) Date and place of birth.
(v) Educational level.

(vi) Academic major.

(vi1) Degrees received.

(vii1)) Most recent educational institution enrollment.
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(c) Exception. The limitation in paragraph (b) of this clause does not apply to an
institution of higher education if the Secretary of Defense determines that—

(1) The institution has ceased the policy or practice described in paragraph (b)
of this clause; or

(2) The institution has a long-standing policy of pacifism based on historical
religious affiliation.

(d) Notwithstanding any other clause of this contract, if the Secretary of Defense
determines that the Contractor misrepresented its policies and practices at the time of
contract award or has violated the prohibition in paragraph (b) of this clause—

(1) The Contractor will be ineligible for further payments under this and any
other contracts with the Department of Defense; and

(2) The Government will terminate this contract for default for the Contractor's
material failure to comply with the terms and conditions of award.

(End of clause)

252.209-7006 Limitations on Contractors Acting as Lead System Integrators.
As prescribed in 209.570-4(a), use the following provision:

LIMITATIONS ON CONTRACTORS ACTING AS LEAD SYSTEM INTEGRATORS
(JAN 2008)

(a) Definitions. “Lead system integrator,” “lead system integrator with system
responsibility,” and “lead system integrator without system responsibility,” as used in
this provision, have the meanings given in the clause of this solicitation entitled
“Prohibited Financial Interests for Lead System Integrators” (DFARS 252.209-7007).

(b) General. Unless an exception is granted, no contractor performing lead system
integrator functions in the acquisition of a major system by the Department of Defense
may have any direct financial interest in the development or construction of any
individual system or element of any system of systems.

(c) Representations.

(1) The offeror represents that it does [ ] does not [ ] propose to perform this
contract as a lead system integrator with system responsibility.

(2) The offeror represents that it does [ ] does not [ ] propose to perform this
contract as a lead system integrator without system responsibility.

(3) If the offeror answered in the affirmative in paragraph (c)(1) or (2) of this
provision, the offeror represents that it does [ ] does not [ ] have any direct financial
interest as described in paragraph (b) of this provision with respect to the system(s),
subsystem(s), system of systems, or services described in this solicitation.

(d) If the offeror answered in the affirmative in paragraph (c)(3) of this provision,
the offeror should contact the Contracting Officer for guidance on the possibility of
submitting a mitigation plan and/or requesting an exception.
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(e) If the offeror does have a direct financial interest, the offeror may be prohibited
from receiving an award under this solicitation, unless the offeror submits to the
Contracting Officer appropriate evidence that the offeror was selected by a
subcontractor to serve as a lower-tier subcontractor through a process over which the
offeror exercised no control.

() This provision implements the requirements of 10 U.S.C. 2410p, as added by
Section 807 of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364).

(End of provision)

252.209-7007 Prohibited Financial Interests for Lead System Integrators.
As prescribed in 209.570-4(b), use the following clause:

PROHIBITED FINANCIAL INTERESTS FOR LEAD SYSTEM INTEGRATORS
(JUL 2009)

(a) Definitions. As used in this clause—

(1) “Lead system integrator” includes “lead system integrator with system
responsibility” and “lead system integrator without system responsibility.”

(2) “Lead system integrator with system responsibility” means a prime
contractor for the development or production of a major system, if the prime contractor
1s not expected at the time of award to perform a substantial portion of the work on the
system and the major subsystems.

(3) “Lead system integrator without system responsibility” means a prime
contractor under a contract for the procurement of services, the primary purpose of
which is to perform acquisition functions closely associated with inherently
governmental functions (see section 7.503(d) of the Federal Acquisition Regulation)
with respect to the development or production of a major system.

(b) Limitations. The Contracting Officer has determined that the Contractor meets
the definition of lead system integrator with [ ] without [ ] system responsibility.
Unless an exception is granted, the Contractor shall not have any direct financial
interest in the development or construction of any individual system or element of any
system of systems while performing lead system integrator functions in the acquisition
of a major system by the Department of Defense under this contract.

(c) Agreement. The Contractor agrees that during performance of this contract it
will not acquire any direct financial interest as described in paragraph (b) of this clause,
or, if it does acquire or plan to acquire such interest, it will immediately notify the
Contracting Officer. The Contractor further agrees to provide to the Contracting Officer
all relevant information regarding the change in financial interests so that the
Contracting Officer can determine whether an exception applies or whether the
Contractor will be allowed to continue performance on this contract. If a direct
financial interest cannot be avoided, eliminated, or mitigated to the Contracting
Officer’s satisfaction, the Contracting Officer may terminate this contract for default for
the Contractor’s material failure to comply with the terms and conditions of award or
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may take other remedial measures as appropriate in the Contracting Officer’s sole
discretion.

(d) Notwithstanding any other clause of this contract, if the Contracting Officer
determines that the Contractor misrepresented its financial interests at the time of
award or has violated the agreement in paragraph (c) of this clause, the Government
may terminate this contract for default for the Contractor’s material failure to comply
with the terms and conditions of award or may take other remedial measures as
appropriate in the Contracting Officer’s sole discretion.

(e) This clause implements the requirements of 10 U.S.C. 2410p, as added by
Section 807 of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364), and Section 802 of the National Defense Authorization Act for Fiscal Year
2008 (Pub. L. 110-181).

(End of clause)

252.209-7008, Notice of Prohibition Relating to Organizational Conflict of
Interest—Major Defense Acquisition Program.
As prescribed in 209.571-8(a), use the following provision:

NOTICE OF PROHIBITION RELATING TO ORGANIZATIONAL CONFLICT OF
INTEREST—MAJOR DEFENSE ACQUISITION PROGRAM (DEC 2010)

(a) Definitions. “Major subcontractor” is defined in the clause at 252.209-7009,
Organizational Conflict of Interest—Major Defense Acquisition Program.

(b) This solicitation is for the performance of systems engineering and technical
assistance for a major defense acquisition program or a pre-major defense acquisition
program.

() Prohibition. As required by paragraph (b)(3) of section 207 of the Weapons
System Acquisition Reform Act of 2009 (Pub. L. 111-23), if awarded the contract, the
contractor or any affiliate of the contractor is prohibited from participating as a prime
contractor or a major subcontractor in the development or production of a weapon
system under the major defense acquisition program or pre-major defense acquisition
program, unless the offeror submits, and the Government approves, an Organizational
Conflict of Interest Mitigation Plan.

(d) Request for an exception. If the offeror requests an exception to the prohibition of
paragraph (c) of this provision, then the offeror shall submit an Organizational Conflict
of Interest Mitigation Plan with its offer for evaluation.

(e) Incorporation of Organizational Conflict of Interest Mitigation Plan in contract.
If the apparently successful offeror submitted an acceptable Organizational Conflict of
Interest Mitigation Plan, and the head of the contracting activity determines that DoD
needs the domain experience and expertise of the highly qualified, apparently
successful offeror in accordance with FAR 209.571-7(c), then the Contracting Officer
will incorporate the Organizational Conflict of Interest Mitigation Plan into the
resultant contract, and paragraph (d) of the clause at 252.209-7009 will become
applicable.

1998 EDITION 252.209-8


http://www.acq.osd.mil/dpap/dars/dfars/html/current/209_5.htm#209.571-8
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252209.htm#252.209-7009
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252209.htm#252.209-7009

Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(End of provision)

252.209-7009, Organizational Conflict of Interest—Major Defense Acquisition
Program.
As prescribed in 209.571-8(b), use the following clause:

ORGANIZATIONAL CONFLICT OF INTEREST—
MAJOR DEFENSE ACQUISITION PROGRAM (DEC 2012)

(a) Definition.

“Major subcontractor,” as used in this clause, means a subcontractor that is
b b
awarded a subcontract that equals or exceeds—

(1) Both the certified cost or pricing data threshold and 10 percent of
the value of the contract under which the subcontracts are awarded; or

(2) $50 million.

(b) This contract is for the performance of systems engineering and technical
assistance for a major defense acquisition program or a pre-major defense acquisition
program.

(c) Prohibition. Except as provided in paragraph (d) of this clause, as required by
paragraph (b)(3) of section 207 of the Weapons System Acquisition Reform Act of 2009
(Pub. L. 111-23), the Contractor or any affiliate of the Contractor is prohibited from
participating as a prime contractor or major subcontractor in the development or
production of a weapon system under the major defense acquisition program or pre-
major defense acquisition program.

(d) Organizational Conflict of Interest Mitigation Plan. If the Contractor submitted
an acceptable Organizational Conflict of Interest Mitigation Plan that has been
incorporated into this contract, then the prohibition in paragraph (c) of this clause does
not apply. The Contractor shall comply with the Organizational Conflict of Interest
Mitigation Plan. Compliance with the Organizational Conflict of Interest Mitigation
Plan is a material requirement of the contract. Failure to comply may result in the
Contractor or any affiliate of the Contractor being prohibited from participating as a
contractor or major subcontractor in the development or production of a weapon system
under the program, in addition to any other remedies available to the Government for
noncompliance with a material requirement of a contract.

(End of clause)

252.209-7010 Critical Safety Items.
As prescribed in 209.270-5, use the following clause:

CRITICAL SAFETY ITEMS (AUG 2011)

(a) Definitions.
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“Aviation critical safety item” means a part, an assembly, installation equipment,
launch equipment, recovery equipment, or support equipment for an aircraft or aviation
weapon system if the part, assembly, or equipment contains a characteristic any
failure, malfunction, or absence of which could cause—

(1) A catastrophic or critical failure resulting in the loss of, or serious damage to, the
aircraft or weapon system,;

(1) An unacceptable risk of personal injury or loss of life; or
(111) An uncommanded engine shutdown that jeopardizes safety.
“Design control activity” means—

(1) With respect to an aviation critical safety item, the systems command of a
military department that is specifically responsible for ensuring the airworthiness of an
aviation system or equipment, in which an aviation critical safety item is to be used;
and

(1) With respect to a ship critical safety item, the systems command of a military
department that is specifically responsible for ensuring the seaworthiness of a ship or
ship equipment, in which a ship critical safety item is to be used.

“Ship critical safety item” means any ship part, assembly, or support equipment
containing a characteristic, the failure, malfunction, or absence of which could cause—

(1) A catastrophic or critical failure resulting in loss of, or serious damage to, the
ship; or

(1) An unacceptable risk of personal injury or loss of life.

(b) Identification of critical safety items. One or more of the items being procured
under this contract is an aviation or ship critical safety item. The following items have
been designated aviation critical safety items or ship critical safety items by the
designated design control activity:

(Insert additional lines as necessary)
(c) Heightened quality assurance surveillance. Items designated in

paragraph (b) of this clause are subject to heightened, risk-based surveillance by the
designated quality assurance representative.

(End of clause)

252.209-7998 Representation Regarding Conviction of a Felony Criminal
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Violation under any Federal or State Law.

See Class Deviation 2012-00007, Prohibition Against Contracting with Corporations
that Have a Felony Conviction, dated March 9, 2012. Contracting officers shall include
the provision at 252.209-7998 in all solicitations that will use funds made available by
Division H of the Consolidated Appropriations Act, 2012, including solicitations for
acquisition of commercial items under FAR part 12, and shall apply the restrictions
included in the deviation. This deviation is effective beginning March 9, 2012, and
remains in effect until incorporated in the FAR or DFARS or otherwise rescinded.

252.209-7999 Representation by Corporations Regarding an Unpaid
Delinquent Tax Liability or a Felony Conviction under any Federal Law.
See Class Deviation 2012-00004, Prohibition Against Contracting With Corporations
That Have an Unpaid Delinquent Tax Liability or a Felony Conviction under Federal
Law, dated January 23, 2012. Contracting officers shall include this provision in all
solicitations that will use funds made available by Division A of the Consolidated
Appropriations Act, 2012, including solicitations for acquisition of commercial items
under FAR part 12, and shall apply the restrictions included in the deviation. This
deviation is effective beginning January 23, 2012, and remains in effect until
incorporated in the FAR or DFARS or otherwise rescinded.
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(Revised March 28, 2014)

252.235-7000 Indemnification Under 10 U.S.C. 2354—-Fixed Price.
As prescribed in 235.070-3, use the following clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354--FIXED PRICE (DEC 1991)

(a) This clause provides for indemnification under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this clause.

(b) Claims, losses, and damages covered—
(1) Claims by third persons for death, bodily injury, sickness, or disease, or the
loss, damage, or lost use of property. Claims include those for reasonable expenses of

litigation or settlement. The term “third persons” includes employees of the contractor;

(2) The loss, damage, and lost use of the Contractor's property, but excluding
lost profit; and

(3) Loss, damage, or lost use of the Government's property.
(¢) The claim, loss, or damage—
(1) Must arise from the direct performance of this contract;

(2) Must not be compensated by insurance or other means, or be within
deductible amounts of the Contractor's insurance;

(3) Must result from an unusually hazardous risk as specifically defined in the
contract;

(4) Must not result from willful misconduct or lack of good faith on the part of
any of the Contractor's directors or officers, managers, superintendents, or other
equivalent representatives who have supervision or direction of—

(1) All or substantially all of the Contractor's business;

(1) All or substantially all of the Contractor's operations at any one plant or
separate location where this contract is being performed; or

(111) A separate and complete major industrial operation connected with the
performance of this contract;

(5) Must not be a liability assumed under any contract or agreement (except for
subcontracts covered by paragraph (h) of this clause), unless the Contracting Officer (or
in contracts with the Department of the Navy, the Department) specifically approved
the assumption of liability; and

(6) Must be certified as just and reasonable by the Secretary of the department
or designated representative.
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(d) The Contractor shall buy and maintain, to the extent available, insurance
against unusually hazardous risks in the form, amount, period(s) of time, at the rate(s),
and with such insurers, as the Contracting Officer (or, for Navy contracts, the
Department) may from time to time require and approve. If the cost of this insurance is
higher than the cost of the insurance the Contractor had as of the date of the contract,
the Government shall reimburse the Contractor for the difference in cost, as long as it is
properly allocable to this contract and is not included in the contract price. The
Government shall not be liable for claims, loss, or damage if insurance was available
and is either required or approved under this paragraph.

(e) A reduction of the insurance coverage maintained by the Contractor on the date
of the execution of this contract shall not increase the Government's liability under this
clause unless the Contracting Officer consents, and the contract price is equitably
adjusted, if appropriate, to reflect the Contractor's consideration for the Government's
assumption of increased liability.

(® Notice. The Contractor shall—

(1) Promptly notify the Contracting Officer of any occurrence, action, or claim
that might trigger the Government's liability under this clause;

(2) Furnish the proof or evidence of any claim, loss, or damage in the form and
manner that the Government requires; and

(3) Immediately provide copies of all pertinent papers that the Contractor
receives or has received.

(g) The Government may direct, participate in, and supervise the settlement or
defense of the claim or action. The Contractor shall comply with the Government's
directions and execute any authorizations required.

(h) Flowdown. The Government shall indemnify the Contractor if the Contractor
has an obligation to indemnify a subcontractor under any subcontract at any tier under
this contract for the unusually hazardous risk identified in this contract only if—

(1) The Contracting Officer gave prior written approval for the Contractor to
provide in a subcontract for the Contractor to indemnify the subcontractor for
unusually hazardous risks defined in this contract;

(2) The Contracting Officer approved those indemnification provisions;

(3) The subcontract indemnification provisions entitle the Contractor, or the
Government, or both, to direct, participate in, and supervise the settlement or defense
of relevant actions and claims; and

(4) The subcontract provides the same rights and duties, the same provisions
for notice, furnishing of papers and the like, between the Contractor and the
subcontractor, as exist between the Government and the Contractor under this clause.

(1) The Government may discharge its obligations under paragraph (h) of this
clause by making payments directly to subcontractors or to persons to whom the
subcontractors may be liable.
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() The rights and obligations of the parties under this clause shall survive the
termination, expiration, or completion of this contract.

(End of clause)

252.235-7001 Indemnification Under 10 U.S.C. 2354—-Cost Reimbursement.
As prescribed in 235.070-3, use the following clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354--COST REIMBURSEMENT
(DEC 1991)

(a) This clause provides for indemnification under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this clause.

(b) Claims, losses, and damages covered—
(1) Claims by third persons for death, bodily injury, sickness, or disease, or the
loss, damage, or lost use of property. Claims include those for reasonable expenses of

litigation or settlement. The term “third persons” includes employees of the Contractor;

(2) The loss, damage, and lost use of the Contractor's property, but excluding
lost profit; and

(3) Loss, damage, or lost use of the Government's property.
(¢) The claim, loss, or damage—
(1) Must arise from the direct performance of this contract;

(2) Must not be compensated by insurance or other means, or be within
deductible amounts of the Contractor's insurance;

(3) Must result from an unusually hazardous risk as specifically defined in the
contract;

(4) Must not result from willful misconduct or lack of good faith on the part of
any of the Contractor's directors or officers, managers, superintendents, or other
equivalent representatives who have supervision or direction of—

(1) All or substantially all of the Contractor's business;

(11) All or substantially all of the Contractor's operations at any one plant or
separate location where this contract is being performed; or

(111) A separate and complete major industrial operation connected with the
performance of this contract;

(5) Must not be a liability assumed under any contract or agreement (except for
subcontracts covered by paragraph (i) of this clause), unless the Contracting Officer (or
in contracts with the Department of the Navy, the Department) specifically approved
the assumption of liability; and
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(6) Must be certified as just and reasonable by the Secretary of the department
or designated representative.

(d) A reduction of the insurance coverage maintained by the Contractor on the date
of the execution of this contract shall not increase the Government's liability under this
clause unless the Contracting Officer consents, and the contract price is equitably
adjusted, if appropriate, to reflect the Contractor's consideration for the Government's
assumption of increased liability.

(e) Notice. The Insurance--Liability to Third Persons clause of this contract applies
also to claims under this clause. In addition, the Contractor shall—

(1) Promptly notify the Contracting Officer of any occurrence, action, or claim
that might trigger the Government's liability under this clause;

(2) Furnish the proof or evidence of any claim, loss, or damage in the form and
manner that the Government requires; and

(3) Immediately provide copies of all pertinent papers that the contractor
receives or has received.

() The Government may direct, participate in, and supervise the settlement or
defense of the claim or action. The Contractor shall comply with the Government's
directions, and execute any authorizations required.

(g) The Limitation of Cost clause of this contract does not apply to the Government's
obligations under this clause. The obligations under this clause are excepted from the
release required by the Allowable Cost, Fee, and Payment clause of this contract.

(h) Under this clause, a claim, loss, or damage arises from the direct performance of
this contract if the cause of the claim, loss, or damage occurred during the period of
performance of this contract or as a result of the performance of this contract.

(1) Flowdown. The Government shall indemnify the Contractor if the Contractor
has an obligation to indemnify a subcontractor under any subcontract at any tier under
this contract for the unusually hazardous risk identified in this contract only if—

(1) The Contracting Officer gave prior written approval for the Contractor to
provide in a subcontract for the Contractor to indemnify the subcontractor for
unusually hazardous risks defined in this contract;

(2) The Contracting Officer approved those indemnification provisions;

(3) The subcontract indemnification provisions entitle the Contractor, or the
Government, or both, to direct, participate in, and supervise the settlement or defense
of relevant actions and claims; and

(4) The subcontract provides the same rights and duties, the same provisions
for notice, furnishing of paper and the like, between the Contractor and the
subcontractor, as exist between the Government and the Contractor under this clause.
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() The Government may discharge its obligations under paragraph (1) of this clause
by making payments directly to subcontractors or to persons to whom the
subcontractors may be liable.

(k) The rights and obligations of the parties under this clause shall survive the
termination, expiration, or completion of this contract.

(End of clause)

252.235-7002 Animal Welfare.
As prescribed in 235.072(a), use the following clause:

ANIMAL WELFARE (DEC 2011)

(a) The Contractor shall register its research facility with the Secretary of
Agriculture in accordance with 7 U.S.C. 2136 and 9 CFR Subpart C, and Section 2.30,
and furnish evidence of such registration to the Contracting Officer before beginning
work under this contract.

(b) The Contractor shall acquire animals only from dealers licensed by the
Secretary of Agriculture under 7 U.S.C. 2133 and 9 CFR Subpart A, Sections 2.1
through 2.11, or from sources that are exempt from licensing under those sections.

(c) The Contractor agrees that the care and use of animals will conform with the
pertinent laws of the United States and regulations of the Department of Agriculture
(see 7 U.S.C. 2131 et. seq. and 9 CFR Subchapter A, Parts 1 through 4).

(d) The Contracting Officer may immediately suspend, in whole or in part, work
and further payments under this contract for failure to comply with the requirements of
paragraphs (a) through (c) of this clause.

(1) The suspension will stay in effect until the Contractor complies with the
requirements.

(2) Failure to complete corrective action within the time specified by the
Contracting Officer may result in termination of this contract and removal of the
Contractor's name from the list of contractors with approved Public Health Service
Welfare Assurances.

(e) The Contractor may request registration of its facility and a current listing of
licensed dealers from the Regional Office of the Animal and Plant Health Inspection
Service (APHIS), United States Department of Agriculture (USDA), for the region in
which its research facility is located. The location of the appropriate APHIS regional
office, as well as information concerning this program may be obtained by contacting
the Senior Staff Officer, Animal Care Staff, USDA/APHIS, Federal Center Building,
Hyattsville, MD 20782.

() The Contractor shall include this clause, including this paragraph (f), in all
subcontracts involving research of live vertebrate animals.

(End of clause)
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252.235-7003 Frequency Authorization.
As prescribed in 235.072(b), use one of the following clauses:

Basic. As prescribed at 235.072(b)(1), use the following clause.

FREQUENCY AUTHORIZATION—BASIC (MAR 2014)

(a) The Contractor shall obtain authorization for radio frequencies required in
support of this contract.

(b) For any experimental, developmental, or operational equipment for which the
appropriate frequency allocation has not been made, the Contractor shall provide the
technical operating characteristics of the proposed electromagnetlc radiating device to
the Contracting Officer during the initial planning, experimental, or developmental
phase of contract performance.

(¢) The Contracting Officer shall furnish the procedures for obtaining radio
frequency authorization.

(d) The Contractor shall include this clause, including this paragraph (d), in all
subcontracts requiring the development, productlon construction, testing, or operation
of a device for which a radio frequency authorization is required.

(End of clause)

Alternate I. As prescribed at 235.072(b)(2), use the following clause, which uses a
different paragraph (c) than the basic clause.

FREQUENCY AUTHORIZATION—ALTERNATE I (MAR 2014)

(a) The Contractor shall obtain authorization for radio frequencies required in
support of this contract.

(b) For any experimental, developmental, or operational equipment for which the
appropriate frequency allocation has not been made, the Contractor shall provide the
technical operating characteristics of the proposed electromagnetlc radiating device to
the Contracting Officer during the initial planning, experimental, or developmental
phase of contract performance.

(c) The contractor shall use DD Form 1494, Application for Equipment Frequency
Allocation, to obtain radio frequency authorization.

(d) The Contractor shall include this clause, including this paragraph (d), in all

subcontracts requiring the development, production, construction, testing, or operation
of a device for which a radio frequency authorization is required.

(End of clause)
252.235-7004 Protection of Human Subjects.
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As prescribed in 235.072(e), use the following clause:
PROTECTION OF HUMAN SUBJECTS (JUL 2009)
(a) Definitions. As used in this clause—

(1) “Assurance of compliance” means a written assurance that an institution
will comply with requirements of 32 CFR Part 219, as well as the terms of the
assurance, which the Human Research Protection Official determines to be
appropriate for the research supported by the Department of Defense (DoD)
component (32 CFR 219.103).

(2) “Human Research Protection Official (HRPO)” means the individual
designated by the head of the applicable DoD component and identified in the
component’s Human Research Protection Management Plan as the official who is
responsible for the oversight and execution of the requirements of this clause,
although some DoD components may use a different title for this position.

(3) “Human subject” means a living individual about whom an investigator
(whether professional or student) conducting research obtains data through
intervention or interaction with the individual, or identifiable private information
(32 CFR 219.102(f)). For example, this could include the use of human organs,
tissue, and body fluids from individually identifiable living human subjects as well
as graphic, written, or recorded information derived from individually 1dentifiable
living human subjects.

(4) “Institution” means any public or private entity or agency (32 CFR
219.102(b)).

(5) “Institutional Review Board (IRB)” means a board established for the
purposes expressed in 32 CFR Part 219 (32 CFR 219.102(g)).

(6) “IRB approval” means the determination of the IRB that the research has
been reviewed and may be conducted at an institution within the constraints set
forth by the IRB and by other institutional and Federal requirements (32 CFR
219.102(h)).

(7) “Research” means a systematic investigation, including research,
development, testing, and evaluation, designed to develop or contribute to
generalizable knowledge. Activities that meet this definition constitute research for
purposes of 32 CFR Part 219, whether or not they are conducted or supported under
a program that is considered research for other purposes. For example, some
demonstration and service programs may include research activities (32 CFR
219.102(d)).

(b) The Contractor shall oversee the execution of the research to ensure
compliance with this clause. The Contractor shall comply fully with 32 CFR Part
219 and DoD Directive 3216.02, applicable DoD component policies, 10 U.S.C. 980,
and, when applicable, Food and Drug Administration policies and regulations.

(¢) The Contractor shall not commence performance of research involving human
subjects that is covered under 32 CFR Part 219 or that meets exemption criteria
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under 32 CFR 219.101(b), or expend funding on such effort, until and unless the
conditions of either the following paragraph (c)(1) or (c)(2) have been met:

(1) The Contractor furnishes to the HRPO, with a copy to the Contracting
Officer, an assurance of compliance and IRB approval and receives notification from
the Contractlng Officer that the HRPO has approved the assurance as appropriate
for the research under the Statement of Work and also that the HRPO has reviewed
the protocol and accepted the IRB approval for compliance with the DoD component
policies. The Contractor may furnish evidence of an existing assurance of
compliance for acceptance by the HRPO, if an appropriate assurance has been
approved in connection with previous research. The Contractor shall notify the
Contracting Officer immediately of any suspensions or terminations of the
assurance.

(2) The Contractor furnishes to the HRPO, with a copy to the Contracting
Officer, a determination that the human research proposed meets exemption
criteria in 32 CFR 219.101(b) and receives written notification from the Contracting
Officer that the exemption is determined acceptable. The determination shall
include citation of the exemption category under 32 CFR 219.101(b) and a rationale
statement. In the event of a disagreement regarding the Contractor’s furnished
exemption determination, the HRPO retains final judgment on what research
activities or classes of research are covered or are exempt under the contract.

(d) DoD staff, consultants, and advisory groups may independently review and
inspect the Contractor’s research and research procedures involving human subjects
and, based on such findings, DoD may prohibit research that presents unacceptable
hazards or otherwise fails to comply with DoD procedures.

(e) Failure of the Contractor to comply with the requirements of this clause will
result in the issuance of a stop-work order under Federal Acquisition Regulation
clause 52.242-15 to immediately suspend, in whole or in part, work and further
payment under this contract, or will result in other issuance of suspension of work
and further payment for as long as determined necessary at the discretion of the
Contracting Officer.

(f) The Contractor shall include the substance of this clause, including this
paragraph (f), in all subcontracts that may include research 1nvolv1ng human
subjects in accordance with 32 CFR Part 219, DoD Directive 3216.02, and 10 U.S.C.
980, including research that meets exemptlon criteria under 32 CFR 219. 101(b).
This clause does not apply to subcontracts that involve only the use of cadaver
materials.

(End of clause)
252.235-7005 Reserved.
252.235-7006 Reserved.
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252.235-7007 Reserved.
252.235-7008 Reserved.
252.235-7009 Reserved.

252.235-7010 Acknowledgment of Support and Disclaimer.
As prescribed in 235.072(c), use the following clause:

ACKNOWLEDGMENT OF SUPPORT AND DISCLAIMER (MAY 1995)

(a) The Contractor shall include an acknowledgment of the Government’s support
in the publication of any material based on or developed under this contract, stated in
the following terms: This material is based upon work supported by the (name of
contracting agency(ies)) under Contract No. (Contracting agency(ies) contract

number(s)).

(b) All material, except scientific articles or papers published in scientific journals,
must, in addition to any notices or disclaimers by the Contractor, also contain the
following disclaimer: Any opinions, findings and conclusions or recommendations
expressed in this material are those of the author(s) and do not necessarily reflect the
views of the (name of contracting agency(ies)).

(End of clause)

252.235-7011 Final Scientific or Technical Report.
As prescribed in 235.072(d), use the following clause:

FINAL SCIENTIFIC OR TECHNICAL REPORT (NOV 2004)
The Contractor shall—
(a) Submit two copies of the approved scientific or technical report delivered under
this contract to the Defense Technical Information Center, Attn: DTIC-O, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060-6218;

(b) Include a completed Standard Form 298, Report Documentation Page, with each
copy of the report; and

(c) For submission of reports in other than paper copy, contact the Defense
Technical Information Center or follow the instructions at http:/www.dtic.mil.

(End of clause)
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252.246-7000 Material Inspection and Receiving Report.
As prescribed in 246.370, use the following clause:

MATERIAL INSPECTION AND RECEIVING REPORT (MAR 2008)

(a) At the time of each delivery of supplies or services under this contract, the
Contractor shall prepare and furnish to the Government a material inspection and
receiving report in the manner and to the extent required by Appendix F, Material
Inspection and Receiving Report, of the Defense FAR Supplement.

(b) Contractor submission of the material inspection and receiving information
required by Appendix F of the Defense FAR Supplement by using the Wide Area
WorkFlow (WAWF) electronic form (see paragraph (b) of the clause at 252.232-7003)
fulfills the requirement for a material inspection and receiving report (DD Form 250).
Two copies of the receiving report (paper copies of either the DD Form 250 or the
WAWTEF report) shall be distributed with the shipment, in accordance with Appendix F,
Part 4, F-401, Table 1, of the Defense FAR Supplement.

(End of clause)

252.246-7001 Warranty of Data.
As prescribed in 246.710(1), use one of the following clauses:

Basic. As prescribed at 246.710(1)(1), use the following clause.
WARRANTY OF DATA—BASIC (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled Rights in Technical Data and Computer Software.

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with
the specifications and all other requirements of this contract. The warranty period
shall extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.

(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:
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(1) Within a reasonable time after such notification, the Contracting Officer
may—

(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(11) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(11) Elect a price or fee adjustment instead of correction or replacement.

(3) The remedies in this clause represent the only way to enforce the
Government's rights under this clause.

(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(1) of this
clause.

(End of clause)

Alternate I. As prescribed in 246.710(1)(i1), use the following clause, which uses a
different paragraph (d)(3) than the basic clause.

WARRANTY OF DATA—ALTERNATE I (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled “Rights in Technical Data and Computer Software.”

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with
the specifications and all other requirements of this contract. The warranty period
shall extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.
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(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:

(1) Within a reasonable time after such notification, the Contracting Officer
may—

(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(11) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(11) Elect a price or fee adjustment instead of correction or replacement.

(3) In addition to the remedies under paragraphs (d)(1) and (2) of this clause,
the Contractor shall be liable to the Government for all damages to the Government as
a result of the breach of warranty.

(1) The additional liability under paragraph (d)(3) of this clause shall not
exceed 75 percent of the target profit.

(11) fthe breach of the warranty is with respect to the data supplied by an
equipment subcontractor, the limit of the Contractor's liability shall be—

(A) Ten percent of the total subcontract price in a firm-fixed-price
subcontract;

(B) Seventy-five percent of the total subcontract fee in a cost-plus-fixed-
fee or cost-plus-award-fee subcontract; or

(C) Seventy-five percent of the total subcontract target profit or fee in a
fixed-price-incentive or cost-plus-incentive subcontract.

(111) Damages due the Government under the provisions of this warranty
are not an allowable cost.

(iv) The additional liability in paragraph (d)(3) of this clause shall not
apply—
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(A) With respect to the requirements for product drawings and
associated lists, special inspection equipment (SIE) drawings and associated lists,
special tooling drawings and associated lists, SIE operating instructions, SIE
descriptive documentation, and SIE calibration procedures under MIL-T-31000,
General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500,
General Specification for Technical Data Packages, Supp 1, or drawmgs and associated
lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data
Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for
New Design) Amendment 4, Notice 1; or drawings and associated lists under category E
or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data
furnished by the Contractor was current, accurate at time of submission, and did not
involve a significant omission of data necessary to comply with the requirements; or

(B) To defects the Contractor discovers and gives written notice to the
Government before the Government discovers the error.

(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(1) of this
clause.

(End of clause)

Alternate II. As prescribed at 246.710(1)(1i1), use the following clause, which uses a
different paragraph (d)(3) than the basic clause.

WARRANTY OF DATA—ALTERNATE II (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled “Rights in Technical Data and Computer Software.”

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with
the specifications and all other requirements of this contract. The warranty period
shall extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.

(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:

(1) Within a reasonable time after such notification, the Contracting Officer
may—
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(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(11) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(11) Elect a price or fee adjustment instead of correction or replacement.

(3) In addition to the remedies under paragraphs (d)(1) and (2) of this clause,
the Contractor shall be liable to the Government for all damages to the Government as
a result of the breach of the warranty.

(1) The additional liability under paragraph (d)(3) of this clause shall not
exceed ten percent of the total contract price.

(11) If the breach of the warranty is with respect to the data supplied by an
equipment subcontractor, the limit of the Contractor's liability shall be—

(A) Ten percent of the total subcontract price in a firm-fixed-price
subcontract;

(B) Seventy-five percent of the total subcontract fee in a cost-plus-fixed-
fee or cost-plus-award-fee subcontract; or

(C) Seventy-five percent of the total subcontract target profit or fee in a
fixed-price-incentive or cost-plus-incentive subcontract.

(111) The additional liability specified in paragraph (d)(3) of this clause shall
not apply—

(A) With respect to the requirements for product drawings and
associated lists, special inspection equipment (SIE) drawings and associated lists,
special tooling drawmgs and associated lists, SIE operating instructions, SIE
descriptive documentation, and SIE calibration procedures under MIL-T-31000,
General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500,
General Specification for Technical Data Packages, Supp 1, or drawings and associated
lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data
Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for
New Design) Amendment 4, Notice 1; or drawings and associated lists under category E
or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data
furnished by the Contractor was current, accurate at time of submission, and did not
involve a significant omission of data necessary to comply with the requlrements or
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(B) To defects the Contractor discovers and gives written notice to the
Government before the Government discovers the error.

(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(1) of this
clause.

(End of clause)

252.246-7002 Warranty of Construction (Germany).
As prescribed in 246.710(2), use the following clause:

WARRANTY OF CONSTRUCTION (GERMANY) (JUN 1997)

(a) In addition to any other representations in this contract, the Contractor
warrants, except as provided in paragraph (j) of this clause, that the work performed
under this contract conforms to the contract requirements and is free of any defect of
equipment, material, or design furnished or workmanship performed by the Contractor
or any subcontractor or supplier at any tier.

(b) This warranty shall continue for the period(s) specified in Section 13, VOB, Part
B, commencing from the date of final acceptance of the work under this contract. If the
Government takes possession of any part of the work before final acceptance, this
warranty shall continue for the period(s) specified in Section 13, VOB, Part B, from the
date the Government takes possession.

(c) The Contractor shall remedy, at the Contractor’s expense, any failure to conform
or any defect. In addition, the Contractor shall remedy, at the Contractor’s expense,
any damage to Government-owned or -controlled real or personal property when that
damage is the result of—

(1) The Contractor’s failure to conform to contract requirements; or

(2) Any defect of equipment, material, or design furnished or workmanship
performed.

(d) The Contractor shall restore any work damaged in fulfilling the terms and
conditions of this clause.

(e) The Contracting Officer shall notify the Contractor, in writing, within a
reasonable period of time after the discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure, defect, or damage within a
reasonable period of time after receipt of notice, the Government shall have the right to
replace, repair, or otherwise remedy the failure, defect, or damage at the Contractor’s
expense.

(g) With respect to all warranties, express or implied, from subcontractors,
manufacturers, or suppliers for work performed and materials furnished under this
contract, the Contractor shall—
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(1) Obtain all warranties that would be given in normal commercial practice;

(2) Require all warranties to be executed in writing, for the benefit of the
Government, if directed by the Contracting Officer; and

(3) Enforce all warranties for the benefit of the Government as directed by the
Contracting Officer.

(h) In the event the Contractor’s warranty under paragraph (b) of this clause has
expired, the Government may bring suit at its expense to enforce a subcontractor’s,
manufacturer’s, or supplier’s warranty.

(1) Unless a defect is caused by the Contractor’s negligence, or the negligence of a
subcontractor or supplier at any tier, the Contractor shall not be liable for the repair of
any defects of material or design furnished by the Government or for the repair of any
damage resulting from any defect in Government-furnished material or design.

() This warranty shall not limit the Government’s right under the Inspection clause
of this contract, with respect to latent defects, gross mistakes, or fraud.

(End of clause)

252.246-7003 Notification of Potential Safety Issues.
As prescribed in 246.371(a), use the following clause:

NOTIFICATION OF POTENTIAL SAFETY ISSUES (JUN 2013)
(a) Definitions. As used in this clause—

“Credible information” means information that, considering its source and the
surrounding circumstances, supports a reasonable belief that an event has occurred or
will occur.

“Critical safety item” means a part, subassembly, assembly, subsystem, installation
equipment, or support equipment for a system that contains a characteristic, any
failure, malfunction, or absence of which could have a safety impact.

“Safety impact” means the occurrence of death, permanent total disability,
permanent partial disability, or injury or occupational illness requiring hospitalization;
loss of a weapon system; or property damage exceeding $1,000,000.

“Subcontractor’” means any supplier, distributor, vendor, or firm that furnishes
supplies or services to or for the Contractor or another subcontractor under this
contract.

(b) The Contractor shall provide notification, in accordance with paragraph (c) of
this clause, of—

(1) All nonconformances for parts identified as critical safety items acquired by
the Government under this contract; and

(2) All nonconformances or deficiencies that may result in a safety impact for
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systems, or subsystems, assemblies, subassemblies, or parts integral to a system,
acquired by or serviced for the Government under this contract.

(¢) The Contractor—

(1) Shall notify the Administrative Contracting Officer (ACO) and the
Procuring Contracting Officer (PCO) as soon as practicable, but not later than 72 hours,
after discovering or acquiring credible information concerning nonconformances and
deficiencies described in paragraph (b) of this clause; and

(2) Shall provide a written notification to the ACO and the PCO within 5
working days that includes—

(1) A summary of the defect or nonconformance;
(11) A chronology of pertinent events;

(111) The identification of potentially affected items to the extent known at
the time of notification;

(iv) A point of contact to coordinate problem analysis and resolution; and
(v) Any other relevant information.
(d) The Contractor—

(1) Isresponsible for the notification of potential safety issues occurring with
regard to an item furnished by any subcontractor; and

(2) Shall facilitate direct communication between the Government and the
subcontractor as necessary.

(e) Notification of safety issues under this clause shall be considered neither an
admission of responsibility nor a release of liability for the defect or its consequences.
This clause does not affect any right of the Government or the Contractor established
elsewhere in this contract.

(1) The Contractor shall include the substance of this clause, including this
paragraph (f), in subcontracts for—

(1) Parts identified as critical safety items;

(11) Systems and subsystems, assemblies, and subassemblies integral to a
system; or

(111) Repair, maintenance, logistics support, or overhaul services for systems
and subsystems, assemblies, subassemblies, and parts integral to a system.

(2) For those subcontracts, including subcontracts for commercial items,
described in paragraph (f)(1) of this clause, the Contractor shall require the
subcontractor to provide the notification required by paragraph (c) of this clause to—
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(1) The Contractor or higher-tier subcontractor; and

(11)) The ACO and the PCO, if the subcontractor is aware of the ACO and the
PCO for the contract.

(End of clause)
252.246-7004 Safety of Facilities, Infrastructure, and Equipment for Military
Operations.
As prescribed in 246.270-4, use the following clause:

SAFETY OF FACILITIES, INFRASTRUCTURE, AND EQUIPMENT FOR
MILITARY OPERATIONS (OCT 2010)

(@ Definition. “Discipline Working Group,” as used in this clause, means
representatives from the DoD Components, as defined in MIL-STD-3007F, who are
responsible for the unification and maintenance of the Unified Facilities Criteria
(UFC) documents for a particular discipline area.

(b) The Contractor shall ensure, consistent with the requirements of the
applicable inspection clause in this contract, that the facilities, infrastructure, and
equipment acquired, constructed, installed, repalred mamtalned or operated under
this contract comply with Unified Facilities Criteria (UFC) 1-200-01 for—

(1)  Fire protection;

(2) Structural integrity;

(3) Electrical systems;

(4) Plumbing;

(5) Water treatment;

(6) Waste disposal; and

(7) Telecommunications networks.

(¢) The Contractor may apply a standard equivalent to or more stringent than
UFC 1-200-01 upon a written determination of the acceptability of the standard by
the Contracting Officer with the concurrence of the relevant Discipline Working
Group.

(End of clause)
252.246-7005 Notice of Warranty Tracking of Serialized Items.
As prescribed in 246.710(3)(1)(A), use the following provision:

NOTICE OF WARRANTY TRACKING OF SERIALIZED ITEMS (JUN 2011)

(a) Definition. “Unique item identifier” and “warranty tracking” are defined in the
clause at 252.246-7006, Warranty Tracking of Serialized Items.
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(b) Reporting of data for warranty tracking and administration. The offeror shall
provide the information required by Attachment__, Warranty Tracking Information,
(indicated by a single asterisk (*)), on each contract line item number, subline item
number, or exhibit line item number for warranted items. The offeror shall provide all
information required by Attachment __, Warranty Repair Source Instruction, prior to,
but not later than when the warranted items are presented for receipt and/or
acceptance. The “Warranty Item Unique Item Identifier data category may also be
completed in conjunction with Attachment __, Warranty Repair Source Instruction.
Information required in the warranty attachment shall include such information as
duration, enterprise, enterprise identifier, first use, fixed expiration, installation,
1ssuing agency, item type, starting event, serlahzed item, umque item identifier, usage,
warranty administrator, warranty guarantor warranty repair source, and Warranty

tracking. The offeror shall submit the data for warranty tracking to the Contracting
Officer.

(End of provision)

252.246-7006 Warranty Tracking of Serialized Items.
As prescribed in 246.710(3)(1)(B), use the following clause:

WARRANTY TRACKING OF SERIALIZED ITEMS (JUN 2011)
(a) Definitions. As used in this clause—

“Duration” means the warranty period. This period may be a stated period of time,
amount of usage, or the occurrence of a specified event, after formal acceptance of
delivery, for the Government to assert a contractual right for the correction of defects.

“Enterprise” means the entity (e.g., a manufacturer or vendor) responsible for granting
the warranty and/or assigning unique item identifiers to serialized warranty items.

“Enterprise identifier” means a code that is uniquely assigned to an enterprise by an
1ssuing agency.

“First use” means the initial or first-time use of a product by the Government.

“Fixed expiration” means the date the warranty expires and the Contractor’s obligation
to provide for a remedy or corrective action ends.

“Installation” means the date a unit is inserted into a higher level assembly in order to
make that assembly operational.

“Issuing agency” means an organization responsible for assigning a globally unique
1dentifier to an enterprise (e.g., Dun & Bradstreet’s Data Universal Numbering System
(DUNS) Number, GS1 Company Prefix, Allied Committee 135 NATO Commercial and
Government Entity (NCAGE)/Commercial and Government Entity (CAGE) Code, or
the Coded Representation of the North American Telecommunications Industry
Manufacturers, Suppliers, and Related Service Companies (ATIS-0322000) Number),
European Health Industry Business Communication Council (EHIBCC) and Health
Industry Business Communication Council (HIBCC)), as indicated in the Register of
Issuing Agency Codes for ISO/IEC 15459, located at
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http://www.nen.nl/web/Normen-ontwikkelen/ISOIEC-15459-Issuing-Agency-Codes.htm.

“Item type” means a coded representation of the description of the item being
warranted, consisting of the codes C - component procured separate from end item, S -
subassembly procured separate from end item or subassembly, E — embedded in
component, subassembly or end item parent, and P — parent end item.

“Starting event” means the event or action that initiates the warranty.

“Serialized item” means each item produced is assigned a serial number that is unique
among all the collective tangible items produced by the enterprise, or each item of a
particular part, lot, or batch number is assigned a unique serial number within that
part, lot, or batch number assignment within the enterprise identifier. The enterprise
1s responsible for ensuring unique serialization within the enterprise identifier or
within the part, lot, or batch numbers, and that serial numbers, once assigned, are
never used again.

“Unique item identifier” means a set of data elements marked on an item that is
globally unique and unambiguous.

“Usage” means the quantity and an associated unit of measure that specifies the
amount of a characteristic subject to the contractor’s obligation to provide for remedy or
corrective action, such as a number of miles, hours, or cycles.

“Warranty administrator” means the organization specified by the guarantor for
managing the warranty.

“Warranty guarantor’ means the enterprise that provides the warranty under the
terms and conditions of a contract.

“Warranty repair source” means the organization specified by a warranty guarantor for
receiving and managing warranty items that are returned by a customer.

“Warranty tracking” means the ability to trace a warranted item from delivery through
completion of the effectivity of the warranty.

(b) Reporting of data for warranty tracking and administration. The Contractor
shall provide all information required by Attachment __, Warranty Tracking
Information on each contract line item number, subline item number, or exhibit line
item number for warranted items. The Contractor shall provide all information
required by Attachment __, Warranty Repair Source Instructions, prior to, but not later
than when the warranted items are presented for receipt and/or acceptance. The
“Warranty Item Unique Item Identifier” data category may also be completed in
conjunction with Attachment __, Warranty Repair Source Instructions. Information
required in the warranty attachment shall include such information as duration,
enterprise, enterprise identifier, first use, fixed expiration, installation, issuing agency,
item type, starting event, serlahzed item, unique item identifier, usage, warranty
administrator, warranty guarantor Warranty repair source, and warranty tracking.
The Contractor shall submit the data for warranty trackmg to the Contracting Officer
with a copy to the requiring activity and the Contracting Officer Representative.
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(c) Reservation of rights. The terms of this clause shall not be construed to limit the
Government’s rights or remedies under any other contract clause.

(End of clause)

1998 EDITION 252.246-12



	209_1
	212_71
	225_70
	235_0
	246_7
	252204
	252209
	252235
	252246

