DFARS Case 2015-D024
Undefinitized Contract Action Definitization
Proposed Rule


PART 215—CONTRACTING BY NEGOTIATION

* * * * *

SUBPART 215.4—CONTRACT PRICING

* * * * *
215.404  Proposal analysis.

* * * * *

[bookmark: _GoBack]215.404-71  Weighted guidelines method.

* * * * *

215.404-71-2  Performance risk.

* * * * * 

	(e)  * * *

		(2)  * * * 
			
			[(iii)  If the contractor demonstrates efficient management and cost control through the submittal of a timely, auditable proposal in furtherance of definitization of an undefinitized contract action, and the proposal demonstrates effective cost control from the time of award to the present, the contracting officer may add 1 percentage point to the value determined for management/cost control up to the maximum of 7 percent.]

* * * * *

215.404-71-3  Contract type risk and working capital adjustment.

* * * * *

	(b)  Determination.  The following extract from the DD 1547 is annotated to explain the process.
	
	Contractor
	
	Assigned
	Base
	Profit

	Item
	[R]risk [F]factors
	
	[V]value
	(item 20)
	[O]objective

	24[a].
	CONTRACT [Contract T]type [R]risk [(based on incurred costs at the time of qualifying proposal submission)]
	
	(1)
	(2)
	(3)

	[24b
	Contract Type Risk (based on Government estimated cost to complete)
	
	(1)
	(2)
	(3)

	24c
	Totals
	
	
	(3)
	(3)]



	
	[Contractor
	Cost[s]
	Length
	Interest
	[Profit

	[Item]
	Risk Factors]
	[F]financed
	[F]factor
	[R]rate
	Objective]

	25.
	WORKING[Working C]capital (4)
	(5)
	(6)
	(7)
	(8)



		(1)  Select a value from the list of contract types in paragraph (c) of this subsection using the evaluation criteria in paragraph (d) of this subsection.  [See paragraph (d)(2) of this section.]

		(2)  Insert the amount [of costs incurred as of the date the contractor submits a qualifying proposal, such as under an undefinitized contract action, (excluding facilities capital cost of money) into Block 24a, and the amount of Government estimated cost to complete (excluding facilities capital cost of money) into Block 24b]from Block 20, i.e., the total allowable costs excluding facilities capital cost of money.

		(3)  Multiply (1) by (2)[ for Blocks 24a and 24b.  Add Blocks 24a and 24b and insert the total in Block 24c].

* * * * *

	(d)  Evaluation criteria.

* * * * *

		(2)  Mandatory.[

			(i)]  The contracting officer shall assess the extent to which costs have been incurred prior to definitization of the contract action (also see 217.7404-6(a) and 243.204-70-6).  The assessment shall include any reduced contractor risk on both the contract before definitization and the remaining portion of the contract.  When costs have been incurred prior to definitization, generally regard the contract type risk to be in the low end of the designated range.  If a substantial portion of the costs have been incurred prior to definitization, the contracting officer may assign a value as low as 0 percent, regardless of contract type.

			[(ii)  Contracting officers shall document the reason for assigning a specific contract type risk value, to include the extent to which any reduced cost risk during the undefinitized period of performance was considered, in determining the negotiation objective.  This justification shall be documented in the price negotiation memorandum.]

* * * * *

PART 217—SPECIAL CONTRACTING METHODS

* * * * *

SUBPART 217.74—UNDEFINITIZED CONTRACT ACTIONS

* * * * *
[bookmark: 217.7404][bookmark: BM217_74]217.7404  Limitations.

* * * * *

217.7404-6  Allowable profit.

When the final price of a UCA is negotiated after a substantial portion of the required performance has been completed, the head of the contracting activity shall ensure the profit allowed reflects—

	(a)  Any reduced cost risk to the contractor for costs incurred during contract performance before negotiation of the final price; 

	(b)  [Any ]The contractor's reduced cost risk [to the contractor ]for costs [expected to be ]incurred during performance of the remainder of the contract; and

	(c)  The requirements at 215.404-71-3(d)(2).  The risk assessment shall be documented in the [price negotiation memorandum]contract file.

* * * * *

PART 243—CONTRACT MODIFICATIONS

* * * * *

SUBPART 243.2—CHANGE ORDERS

* * * * *
243.204  Administration.

* * * * *

243.204-70  Definitization of change orders.

* * * * *

243.204-70-6  Allowable profit.

When the final price of an unpriced change order is negotiated after a substantial portion of the required performance has been completed, the head of the contracting activity shall ensure the profit allowed reflects—

	(a)  Any reduced cost risk to the contractor for costs incurred during contract performance before negotiation of the final price; 

	(b)  [Any ]The contractor's reduced cost risk [to the contractor ]for costs [expected to be ]incurred during performance of the remainder of the contract; and

	(c)  The extent to which costs have been incurred prior to definitization of the [unpriced change order] contract action (see 215.404-71-3(d)(2)).  The risk assessment shall be documented in the [price negotiation memorandum]contract file.

* * * * * 
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