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PART 202—DEFINITIONS OF WORDS AND TERMS

SUBPART 202.1--DEFINITIONS

[bookmark: _GoBack]202.101  Definitions.

* * * * *

[“Offset” means a benefit or obligation agreed to by a contractor and a foreign government or international organization as an inducement or condition to purchase supplies or services pursuant to a foreign military sale (FMS).  There are two types of offsets:  direct offsets and indirect offsets.

	(1)  A direct offset involves benefits or obligations, including supplies or services, that are related to the item being purchased.  For example, as a condition of a foreign military sale, the contractor may require or agree to permit the customer to produce in its country certain components or subsystems of the item being sold.  Generally, direct offsets must be performed within a specified period, because they are integral to the deliverable of the FMS contract.

	(2)  An indirect offset involves benefits, including supplies or services, that are unrelated to the item being purchased.  For example, as a condition of a foreign military sale, the contractor may agree to purchase certain manufactured products, agricultural commodities, raw materials, or services required by the FMS customer, or may agree to build a school or road.  Indirect offsets may be accomplished without a clearly defined period of performance.

“Offset costs” means the costs to the contractor of providing any direct or indirect offsets required (explicitly or implicitly) as a condition of a foreign military sale.]

* * * * *

PART 215—CONTRACTING BY NEGOTIATION

* * * * *

SUBPART 215.4--CONTRACT PRICING

* * * * *

215.403-1  Prohibition on obtaining certified cost or pricing data (10 U.S.C. 2306a and 41 U.S.C. chapter 35).

	(b)  Exceptions to certified cost or pricing data requirements.  

		[(i)]  Follow the procedures at PGI 215.403-1(b).

		[(ii)  Submission of certified cost or pricing data shall not be required in the case of a contract, subcontract, or modification of a contract or subcontract to the extent such data relates to an indirect offset.]

* * * * *

215.408  Solicitation provisions and contract clauses.

* * * * *

[	(6)  Requirements for certified cost or pricing data for foreign military sales offset agreements.  Use the clause at 252.215-70XX, Requirements for Certified Cost or Pricing Data for Foreign Military Sales Indirect Offset Agreements, in solicitations and contracts that contain the provision at FAR 52.215-20, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, when it is reasonably certain that—

		(i)  The contract is expected to include costs associated with an indirect offset; and

		(ii)  The submission of certified cost or pricing data or data other than certified cost or pricing data will be required.]

* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.73--ACQUISITIONS FOR FOREIGN MILITARY SALES

* * * * *

225.7301  General.

	(a)  The U.S. Government sells defense articles[supplies] and services to foreign governments or international organizations through FMS agreements.  The agreement is documented in a Letter of Offer and Acceptance (LOA) (see the Defense Security Cooperation Agency (DSCA) Security Assistance Management Manual (DSCA 5105.38-M)).

* * * * *

225.7303  Pricing acquisitions for FMS.


* * * * * 

225.7303-2  Cost of doing business with a foreign government or an international organization.

	(a)  * * *

		(3)  Offsets.  For additional information see PGI 225.7303-2(a)(3)), and also see 225.7306.

[			(i)  An offset agreement is the contractual arrangement between the FMS customer and the U.S. defense contractor that identifies the offset obligation imposed by the FMS customer that has been accepted by the U.S. defense contractor as a condition of the FMS customer’s purchase.  These agreements are distinct and independent of the LOA and the FMS contract.  Further information about offsets and LOAs may be found in the Defense Security Cooperation Agency (DSCA) Security Assistance Management Manual (DSCA 5105.38-M), chapter 6, paragraph 6.3.9. (http://samm.dsca.mil/chapter/chapter-6).]

			(i[i])  A U.S. defense contractor may recover all costs incurred for offset agreements with a foreign government or international organization if the LOA is financed wholly with [foreign government or international organization] customer cash or repayable foreign military finance credits.

			(ii[i])  The U.S. Government assumes no obligation to satisfy or administer the offset requirement[agreement] or to bear any of the associated costs.

			([iv]iii)  All offset costs that involve benefits provided by the U.S. defense contractor to the FMS customer that are unrelated to the item being purchased under the LOA (i[I]ndirect offset costs) are deemed reasonable for purposes of FAR part[s 15 and] 31 with no further analysis necessary on the part of the contracting officer, provided that the U.S. defense contractor submits to the contracting officer a signed offset agreement or other documentation showing that the FMS customer has made the provision of an indirect offset of a certain dollar value a condition of the FMS acquisition.  FMS customers are placed on notice through the LOA that indirect offset costs are deemed reasonable without any further analysis by the contracting officer.

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[252.215-70XX  Requirements for Certified Cost or Pricing Data for Foreign Military Sales Indirect Offset Agreements.
As prescribed in 215.408(6)(i), use the following clause:

REQUIREMENTS FOR CERTIFIED COST OR PRICING DATA FOR FOREIGN MILITARY SALES INDIRECT OFFSET AGREEMENTS (DATE)

	(a)  Definition.  As used in this clause—

	“Offset” means a benefit or obligation agreed to by a contractor and a foreign government or international organization as an inducement or condition to purchase supplies or services pursuant to a foreign military sale (FMS).  There are two types of offsets:  direct offsets and indirect offsets.

		(1)  A direct offset involves benefits or obligations, including supplies or services, that are related to the item being purchased.  For example, as a condition of a foreign military sale, the contractor may require or agree to permit the customer to produce in its country certain components or subsystems of the item being sold.  Generally, direct offsets must be performed within a specified period because they are integral to the deliverable of the FMS contract.

		(2)  An indirect offset involves benefits, including supplies or services, that are unrelated to the item being purchased.  For example, as a condition of a foreign military sale the contractor may agree to purchase certain manufactured products, agricultural commodities, raw materials, or services required by the FMS customer, or may agree to build a school or road.  Indirect offsets may be accomplished without a clearly defined period of performance.

	(b)  Exceptions from certified cost or pricing data requirements.  Notwithstanding the requirements of Federal Acquisition Regulation (FAR) 52.215-20, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, in the case of this contract or a subcontract, and FAR 52.215-21, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data—Modifications, in the case of modification of this contract or a subcontract, submission of certified cost or pricing data shall not be required to the extent such data relates to an indirect offset (10 U.S.C. 2306a(b)(1)).

(End of clause)

* * * * *
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