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PART 202—DEFINITIONS OF WORDS AND TERMS

SUBPART 202.1--DEFINITIONS

202.101  Definitions.

* * * * *

[“Non-Government sales” means sales of the supplies or services to non-Governmental entities for purposes other than governmental purposes.]

* * * * *

[“Sufficient non-Government sales” means relevant sales data that reflects market pricing and contains enough information to make adjustments covered by FAR 15.404-1(b)(2)(ii)(B).]

* * * * * 

[“Uncertified cost data” means the subset of “data other than certified cost or pricing data” (see FAR 2.101) that relates to cost.]

* * * * *

PART 212—ACQUISITION OF COMMERCIAL ITEMS

[212.001  Definitions.  As used in this part—

“Market research” means a review of existing systems, subsystems, capabilities, and technologies that are available or could be made available to meet the needs of DoD in whole or in part.  The review shall include, at a minimum, contacting knowledgeable individuals in Government and industry regarding existing market capabilities and pricing information, and may include any of the techniques for conducting market research provided in FAR 10.002(b)(2) (section 855 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

"Nontraditional defense contractor" means an entity that is not currently performing and has not performed any contract or subcontract for DoD that is subject to full coverage under the cost accounting standards prescribed pursuant to 41 U.S.C. 1502 and the regulations implementing such section, for at least the 1-year period preceding the solicitation of sources by DoD for the procurement (10 U.S.C. 2302(9)).]

* * * * *

SUBPART 212.1--ACQUISITION OF COMMERCIAL ITEMS – GENERAL

[bookmark: _GoBack]212.102  Applicability.

	(a)(i)  [Commercial item determination.]  When using FAR part 12 procedures for acquisitions exceeding $1 million in value, except for acquisitions made pursuant to FAR 12.102(f)(1), the contracting officer shall—

			(A)  Determine in writing that the acquisition meets the commercial item definition in FAR 2.101;

			(B)  Include the written determination in the contract file; and

			(C)  Obtain approval at one level above the contracting officer when a commercial item determination relies on subsections (1)(ii), (3), (4), or (6) of the “commercial item” definition at FAR 2.101.

		(ii)[(D)]  Follow the procedures [and guidance] at PGI 212.102(a)[(i) regarding file documentation and commercial item determinations].
 
		[(ii)  Prior commercial item determination.  This section implements 10 U.S.C. 2306a(b)(4) and 10 U.S.C. 2380(b).

			(A)  The contracting officer may presume that a prior commercial item determination made by a military department, a defense agency, or another component of DoD shall serve as a determination for subsequent procurements of such item. See PGI 212.102(a)(ii) for information about items that the Department has historically acquired as military unique, noncommercial items.

			(B)  If the contracting officer does not make the presumption that a prior commercial item determination is valid, and instead chooses to proceed with a procurement of an item previously determined to be a commercial item using procedures other than the procedures authorized for the procurement of a commercial item, the contracting officer shall request a review of the commercial item determination by the head of the contracting activity that will conduct the procurement.  Not later than 30 days after receiving a request for review of a commercial item determination, the head of a contracting activity shall—

				(1)  Confirm that the prior determination was appropriate and still applicable; or

				(2)  Issue a determination that the prior use of FAR part 12 procedures was improper or that it is no longer appropriate to acquire the item using FAR part 12 procedures, with a written explanation of the basis for the determination (see 212.70).

		(iii)  Nontraditional defense contractors.  In accordance with 10 U.S.C. 2380a, contracting officers may treat supplies and services provided by nontraditional defense contractors as commercial items.  This permissive authority is intended to enhance defense innovation and investment, enable DoD to acquire items that otherwise might not have been available, and create incentives for nontraditional defense contractors to do business with DoD.  It is not intended to recategorize current noncommercial items, however, when appropriate, contracting officers may consider applying commercial item procedures to the procurement of supplies and services from business segments that meet the definition of “nontraditional defense contractor” even though they have been established under traditional defense contractors.  The decision to apply commercial item procedures to the procurement of supplies and services from nontraditional defense contractors does not require a commercial item determination and does not mean the item is commercial.] 

* * * * *

SUBPART 212.2--SPECIAL REQUIREMENTS FOR THE ACQUISITION OF COMMERCIAL ITEMS

* * * * *

[212.209  Determination of price reasonableness.

	(a)  Market research shall be used, where appropriate, to inform price reasonableness determinations.

	(b)  If the contracting officer determines that the information obtained through market research pursuant to paragraph (a) of this section, is insufficient to determine the reasonableness of price, the contracting officer shall consider information submitted by the offeror of recent purchase prices paid by the Government and commercial customers for the same or similar commercial items under comparable terms and conditions in establishing price reasonableness on a subsequent purchase if the contracting officer is satisfied that the prices previously paid remain a valid reference for comparison.  In assessing whether the prices previously paid remain a valid reference for comparison, the contracting officer shall consider the totality of other relevant factors such as the time elapsed since the prior purchase and any differences in the quantities purchased (10 U.S.C. 2306a(b)).

	(c)  If the contracting officer determines that the offeror cannot provide sufficient information as described in paragraph (b) of this section to determine the reasonableness of price, the contracting officer should request the offeror to submit information on—

		(1)  Prices paid for the same or similar items sold under different terms and conditions;

		(2)  Prices paid for similar levels of work or effort on related products or services;

		(3)  Prices paid for alternative solutions or approaches; and

		(4)  Other relevant information that can serve as the basis for determining the reasonableness of price.

	(d)  Nothing in this section shall be construed to preclude the contracting officer from requiring the contractor to supply information that is sufficient to determine the reasonableness of price, regardless of whether or not the contractor was required to provide such information in connection with any earlier procurement.  If the contracting officer determines that the pricing information submitted is not sufficient to determine the reasonableness of price, the contracting officer may request other relevant information regarding the basis for price or cost, including uncertified cost data such as labor costs, material costs, and other direct and indirect costs.]

* * * * *

[bookmark: 212.301][bookmark: BM212_3]212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

* * * * *

	(f)  The following additional provisions and clauses apply to DoD solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items. If the offeror has completed any of the following provisions listed in this paragraph electronically as part of its annual representations and certifications at https://www.acquisition.gov, the contracting officer shall consider this information instead of requiring the offeror to complete these provisions for a particular solicitation.

		(i)  * * *

		(vi)  Part 215—Contracting by Negotiation.

			(A)  * * *

			[(E)  Use the provision 252.215-7010, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, as prescribed at 215.408(6)(i) to comply with section 831 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239) and sections 851 and 853 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92).  

				(1)  Use the basic provision as prescribed at 215.408(6)(i)(A).

				(2)  Use the alternate I provision as prescribed at 215.408(6)(i)(B).]

* * * * * 

[SUBPART 212.70--LIMITATION ON CONVERSION OF PROCUREMENT FROM COMMERCIAL ACQUISITION PROCEDURES.

212.7000  Scope.  
This subpart implements section 856 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92).

212.7001  Procedures.

	(a)  Limitation.

		(1)  For a procurement valued at more than $1 million, but less than $100 million, previously procured under a prime contract using FAR part 12 procedures based on a commercial item determination made by a military department, a defense agency, or another DoD component, prior to converting the procurement from commercial acquisition procedures to noncommercial acquisition procedures under FAR part 15, the head of the contracting activity shall determine in writing, upon recommendation from the contracting officer for the procurement that—

			(i)  The earlier use of commercial acquisition procedures under FAR part 12 was in error or based on inadequate information; and

			(ii)  DoD will realize a cost savings compared to the cost of procuring a similar quantity or level of such item or service using commercial acquisition procedures.

		(2)  In the case of a procurement valued at $100 million or more, a contract may not be awarded pursuant to a conversion of the procurement described in paragraph (a)(1) of this section until a copy of the head of contracting activity determination is provided to the Office of the Under Secretary of Defense for Acquisition, Technology, and Logistics.

	(b)  In making a determination under paragraph (a) of this section, the determining official shall, at a minimum, consider the following factors:

		(1)  The estimated cost of research and development to be performed by the existing contractor to improve future products or services.

		(2)  The costs for DoD and the contractor in assessing and responding to data requests to support a conversion to noncommercial acquisition procedures.

		(3)  Changes in purchase quantities.

		(4)  Costs associated with potential procurement delays resulting from the conversion.
 
	(c)  The requirements of this subpart terminate November 25, 2020.]

* * * * *

PART 215—CONTRACTING BY NEGOTIATION

* * * * *

SUBPART 215.4--CONTRACT PRICING

[215.401  Definitions.  

	As used in this subpart—

“Market prices” means current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors.

“Relevant sales data” means information on sales of the same or similar items that can be used to establish price reasonableness taking into consideration the age, volume, and nature of the transactions (including any related discounts, refunds, rebates, offsets or other adjustments).]

* * * * *

215.402  Pricing policy.

[	(a)(i)  Pursuant to section 831 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239)—

			(A)  The contracting officer is responsible for determining if the information provided by the offeror is sufficient to determine price reasonableness.  This responsibility includes determining whether information on the prices at which the same or similar items have previously been sold is adequate for evaluating the reasonableness of price, and determining the extent of uncertified cost data that should be required in cases in which price information is not adequate;

			(B)  The contracting officer shall not limit the Government’s ability to obtain information that may be necessary to support a determination of fair and reasonable pricing by agreeing to contract terms that preclude obtaining necessary supporting information; and

			(C)  When obtaining uncertified cost data, the contracting officer shall require the offeror to provide the information in the form in which it is regularly maintained in the offeror’s business operations.

		(ii)  ]Follow the procedures at PGI 215.402 when conducting cost or price analysis, particularly with regard to acquisitions for sole source commercial items.

* * * * *

[bookmark: BM215_8]215.403  Obtaining certified cost or pricing data.

215.403-1  Prohibition on obtaining certified cost or pricing data (10 U.S.C. 2306a and 41 U.S.C. chapter 35).

	(b)  Exceptions to certified cost or pricing data requirements.  Follow the procedures at PGI 215.403-1(b). 

	(c)  Standards for exceptions from certified cost or pricing data requirements. * * * 

		(3)  Commercial items. * * * 

			[(C)  When applying the commercial item exception under FAR 15.403-1(b)(3), see 212.102(a)(ii) regarding prior commercial item determinations.]

* * * * *  

215.404  Proposal analysis.

215.404-1  Proposal analysis techniques.

	[(a)  General.]

		(1[i])  Follow the procedures at PGI 215.404-1 for proposal analysis.

		(2[ii])  For spare parts or support equipment, perform an analysis of

	 		(i[A])  Those line items where the proposed price exceeds by 25 percent or more the lowest price the Government has paid within the most recent 12-month period based on reasonably available data;

              	(ii[B])  Those line items where a comparison of the item description and the proposed price indicates a potential for overpricing;

              	(iii[C])  Significant high-dollar-value items.  If there are no obvious high-dollar-value items, include an analysis of a random sample of items; and

              	(iv[D])  A random sample of the remaining low-dollar value items.  Sample size may be determined by subjective judgment, e.g., experience with the offeror and the reliability of its estimating and accounting systems.

	[(b)  Price analysis for commercial and noncommercial items.

		(i)  In the absence of adequate price competition in response to the solicitation, pricing based on market prices is the preferred method to establish a fair and reasonable price (see PGI 215.404-1(b)(i)).

		(ii)  If the contracting officer determines that the information obtained through market research is insufficient to determine the reasonableness of price, the contracting officer shall consider information submitted by the offeror of recent purchase prices paid by the Government and commercial customers for the same or similar commercial items under comparable terms and conditions in establishing price reasonableness on a subsequent purchase if the contracting officer is satisfied that the prices previously paid remain a valid reference for comparison.  The contracting officer shall consider the totality of other relevant factors such as the time elapsed since the prior purchase and any differences in the quantities purchased (section 853 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

		(iii)  If the contracting officer determines that the offeror cannot provide sufficient information as described in paragraph (b)(ii) of this section to determine the reasonableness of price, the contracting officer should request the offeror to submit information on—

			(A)  Prices paid for the same or similar items sold under different terms and conditions;

			(B)  Prices paid for similar levels of work or effort on related products or services;

			(C)  Prices paid for alternative solutions or approaches; and

			(D)  Other relevant information that can serve as the basis for determining the reasonableness of price.

		(iv)  If the contracting officer determines that the pricing information submitted is not sufficient to determine the reasonableness of price, the contracting officer shall request other relevant information, to include cost data.  However, no cost data may be required in any case in which there are sufficient non-Government sales of the same item to establish reasonableness of price (section 831 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239)).

		(v)  When evaluating pricing data, the contracting officer shall consider materially differing terms and conditions, quantities, and market and economic factors.  For similar items, the contracting officer shall also consider material differences between the similar item and the item being procured (see FAR 15.404-1(b)(2)(ii)(B) and PGI 215.404-1(b)(v)).  Material differences are those that could reasonably be expected to influence the contracting officer’s determination of price reasonableness.  The contracting officer shall consider the following factors when evaluating the relevance of the information available:

			(A)  Market prices.

			(B)  Age of data.

				(1)  Whether data is too old to be relevant depends on the industry (e.g., rapidly evolving technologies), product maturity (e.g., stable), economic factors (e.g., new sellers in the marketplace), and various other considerations.
  
				(2)  A pending sale may be relevant if, in the judgement of the contracting officer, it is probable at the anticipated price, and the sale could reasonably be expected to materially influence the contracting officer’s determination of price reasonableness.  The contracting officer may consult with the cognizant administrative contracting officers (ACOs) as they may have information about pending sales.

			(C)  Volume and completeness of transaction data.  Data must include a sufficient number of transactions to represent the range of relevant sales to all types of customers.  The data must also include key information, such as date, quantity sold, part number, part nomenclature, sales price, and customer.  If the number of transactions is insufficient or the data is incomplete, the contracting officer shall request additional sales data to evaluate price reasonableness.  If the contractor cannot provide sufficient sales data, the contracting officer shall request other relevant information.

			(D)  Nature of transactions.  The nature of a sales transaction includes the information necessary to understand the transaction, such as terms and conditions, date, quantity sold, sale price, unique requirements, the type of customer (government, distributor, retail end-user, etc.), and related agreements.  It also includes warranties, key product technical specifications, maintenance agreements, and preferred customer rewards.

	 	(vi)  The contracting officer shall consider catalog prices to be reliable when they are regularly maintained and supported by relevant sales data (including any related discounts, refunds, rebates, offsets, or other adjustments).  The contracting officer may request that the offeror support differences between the proposed price(s), catalog price(s), and relevant sales data.

		(vii)  The contracting officer may consult with the DoD cadre of experts who are available to provide expert advice to the acquisition workforce in assisting with commercial item and price reasonableness determinations.  The DoD cadre of experts is identified at PGI 215.404-1(b)(vii).]

* * * * *
[bookmark: 215.403]
215.408  Solicitation provisions and contract clauses.

* * * * *

	(3)  When contracting with the Canadian Commercial Corporation—

		(i)(A)  Use the provision at 252.215-7003, Requirement for [Submission of] Data Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation—

				(1)  In lieu of [D]FAR[S] [2]52.215-[7010]20, Requirement[s] for [Certified Cost or Pricing Data and ]Data Other Than Certified Cost or Pricing Data, * * *

				(2)  In lieu of [D]FAR[S] [2]52.215-[7010]20, * * *

			(B)  Do not use 252.225-7003 in lieu of [D]FAR[S] [2]52.215-[7010]20 in competitive acquisitions.  The contracting officer may use FAR 52.215-20 with its Alternate IV, as prescribed at 15.408(l)(3), even if offers from the Canadian Commercial Corporation are anticipated; and

		(ii)(A)  Use the clause at 252.215-7004, Requirement for [Submission of] Data Other Than Certified Cost or Pricing Data—Modifications—Canadian Commercial Corporation—

* * * * *

[	(6)  When reasonably certain that the submission of certified cost or pricing data or data other than certified cost or pricing data will be required—

		(i)  Use the basic or alternate of the provision at 252.215-7010, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, in lieu of the provision at FAR 52.215-20, Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, in solicitations, including solicitations using FAR part 12 procedures for the acquisition of commercial items.

			(A)  Use the basic provision when submission of certified cost or pricing data is required to be in the FAR Table 15-2 format, or if it is anticipated, at the time of solicitation, that the submission of certified cost or pricing data may not be required.

			(B)  Use the alternate I provision to specify a format for certified cost or pricing data other than the format required by FAR Table 15-2;

		(ii)  Use the provision at 252.215-7011, Requirements for Submission of Proposals to the Administrative Contracting Officer and Contract Auditor, when using the basic or alternate of the provision at 252.215-7010 and copies of the proposal are to be sent to the ACO and contract auditor; and

		(iii)  Use the provision at 252.215-7012, Requirements for Submission of Proposals via Electronic Media, when using the basic or alternate of the provision at 252.215-7010 and submission via electronic media is required.

	(7)  Use the provision at 252.215-7013, Supplies and Services Provided by Nontraditional Defense Contractors, in all solicitations.]

* * * * *
[bookmark: BM234_0]
PART 234—MAJOR SYSTEM ACQUISITION

* * * * *

SUBPART 234.70—ACQUISITION OF MAJOR WEAPON SYSTEMS AS COMMERCIAL ITEMS

* * * * *

234.7002  Policy. 

	(a)  Major weapon systems.
  
		(1)  A DoD major weapon system may be treated as a commercial item, or acquired under procedures established for the acquisition of commercial items, only if—

			(i)  The Secretary of Defense determines that—

				(A)  The major weapon system is a commercial item as defined in FAR 2.101; and

				(B)  Such treatment is necessary to meet national security objectives; [and]

			(ii)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for such a system; and

			(iii)  The congressional defense committees are notified at least 30 days before such treatment or acquisition occurs.  Follow the procedures at PGI 234.7002.

		(2)  The authority of the Secretary of Defense to make a determination under paragraph (a)(1) of this section may not be delegated below the level of the Deputy Secretary of Defense.

	(b)  Subsystems.  A subsystem of a major weapon system (other than a commercially available off-the-shelf item) may[shall] be treated as a commercial item and acquired under procedures established for the acquisition of commercial items only if—

		(1)  The subsystem is intended for a major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (a) of this section; or

		(2)  The contracting officer determines in writing that—

			(i)  T[t]he subsystem is a commercial item; and

			(ii)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for the subsystem.

	(c)  Components and spare parts.  

		(1)  A component or spare part for a major weapon system (other than a commercially available off-the-shelf item) may be treated as a commercial item only if—

			(i)  The component or spare part is intended for—

				(A)  A major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (a) of this section; or

				(B)  A subsystem of a major weapon system that is being acquired, or has been acquired, under procedures established for the acquisition of commercial items in accordance with paragraph (b) of this section; or 

			(ii)  The contracting officer determines in writing that—

				(A)  T[t]he component or spare part is a commercial item; and

				(B)  The offeror has submitted sufficient information to evaluate, through price analysis, the reasonableness of the price for the component or spare part.

		(2)  This paragraph (c) shall apply only to components and spare parts that are acquired by DoD through a prime contract or a modification to a prime contract, or through a subcontract under a prime contract or modification to a prime contract on which the prime contractor adds no, or negligible, value.

	(d)  Relevant information.  To the extent necessary to make a determination under paragraph (a)(1)(ii), (b)(2), or (c)(1)(ii) of this section, the contracting officer may request the offeror to submit—[This section implements 10 U.S.C. 2379.]

		(1)  [To the extent necessary to make a determination of price reasonableness, the contracting officer shall require the offeror to submit p]Prices paid for the same or similar commercial items under comparable terms and conditions by both Government and commercial customers; and

		(2)  Other relevant information regarding the basis for price or cost, including information on labor costs, material costs, and overhead rates, if the contracting officer determines that the information described in paragraph (d)(1) of this section is not sufficient to determine price reasonableness.

[		(2)  If the contracting officer determines that the offeror cannot provide sufficient information described in paragraph (d)(1) of this section to determine the reasonableness of price, the contracting officer shall request the offeror to submit information on—

			(i)  Prices paid for the same or similar items under different terms and conditions;

			(ii)  Prices paid for similar levels of work or effort on related products or services;

			(iii)  Prices paid for alternative solutions or approaches; and

			(iv)  Other relevant information that can serve as the basis for a price reasonableness determination.

		(3)  If the contracting officer determines that the information submitted pursuant to paragraphs (d)(1) and (2) of this section is not sufficient to determine the reasonableness of price, the contracting officer shall request the offeror to submit other relevant information, including uncertified cost data.  However, no uncertified cost data may be required in any case in which there are sufficient non-Government sales of the same item to establish reasonableness of price.

		(4)  An offeror shall not be required to submit information described in paragraph (d)(3) of this section with regard to a commercially available off-the-shelf item.  An offeror may be required to submit such information with regard to any other item that was developed exclusively at private expense only after the head of the contracting activity determines in writing that the information submitted pursuant to paragraphs (d)(1) and (2) of this section is not sufficient to determine the reasonableness of price.]

* * * * *

PART 239—ACQUISITION OF INFORMATION TECHNOLOGY

* * * * *

SUBPART 239.1—GENERAL

239.101  Policy.

	[(1)  A contracting officer may not enter into a contract in excess of the simplified acquisition threshold for information technology products or services that are not commercial items unless the head of the contracting activity determines in writing that no commercial items are suitable to meet the agency's needs, as determined through the use of market research appropriate to the circumstances (see FAR 10.001(a)(3)) (section 855 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

	(2)  ]See S[s]ubpart 208.74 when acquiring commercial software or software maintenance. 

[	(3)  ]See 227.7202 for policy on the acquisition of commercial computer software and commercial computer software documentation.

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

SUBPART 252.2—TEXT OF PROVISIONS AND CLAUSES

* * * * * 

[252.215-7010  Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data.

	Basic.  As prescribed in 215.408(6)(i) and (6)(i)(A), use the following provision:

REQUIREMENTS FOR CERTIFIED COST OR PRICING DATA AND DATA OTHER THAN CERTIFIED COST OR PRICING DATA—BASIC (JAN 2018)

	(a)  Definitions.  As used in this provision—

	“Market prices” means current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors.

	“Non-Government sales” means sales of the supplies or services to non-Governmental entities for purposes other than governmental purposes.

	“Relevant sales data” means information provided by an offeror on sales of the same or similar items that can be used to establish price reasonableness taking into consideration the age, volume, and nature of the transactions (including any related discounts, refunds, rebates, offsets, or other adjustments).

	“Sufficient non-Government sales” means relevant sales data that reflects market pricing and contains enough information to make adjustments covered by FAR 15.404-1(b)(2)(ii)(B).

	“Uncertified cost data” means the subset of “data other than certified cost or pricing data” (see FAR 2.101) that relates to cost.

	(b)  Exceptions from certified cost or pricing data.

		(1)  In lieu of submitting certified cost or pricing data, the Offeror may submit a written request for exception by submitting the information described in paragraphs (b)(1)(i) and (ii) of this provision.  The Contracting Officer may require additional supporting information, but only to the extent necessary to determine whether an exception should be granted and whether the price is fair and reasonable.

			(i)  Exception for prices set by law or regulation - Identification of the law or regulation establishing the prices offered.  If the prices are controlled under law by periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, unless it was previously submitted to the contracting office.

			(ii)  Commercial item exception.  For a commercial item exception, the Offeror shall submit, at a minimum, information that is adequate for evaluating the reasonableness of the price for this acquisition, including prices at which the same item or similar items have been sold in the commercial market.  Such information shall include—

				(A)  For items previously determined to be commercial, the contract number and military department, defense agency, or other DoD component that rendered such determination, and if available, a Government point of contact;

				(B)  For items priced based on a catalog—

					(1)  A copy of or identification of the Offeror’s current catalog showing the price for that item; and

					(2)  If the catalog pricing provided with this proposal is not consistent with all relevant sales data, a detailed description of differences or inconsistencies between or among the relevant sales data, the proposed price, and the catalog price (including any related discounts, refunds, rebates, offsets, or other adjustments);

				(C)  For items priced based on market pricing, a description of the nature of the commercial market, the methodology used to establish a market price, and all relevant sales data.  The description shall be adequate to permit DoD to verify the accuracy of the description;

				(D)  For items included on an active Federal Supply Service Multiple Award Schedule contract, proof that an exception has been granted for the schedule item; or

				(E)  For items provided by nontraditional defense contractors, a statement that the entity is not currently performing and has not performed, for at least the 1-year period preceding the solicitation of sources by DoD for the procurement or transaction, any contract or subcontract for DoD that is subject to full coverage under the cost accounting standards prescribed pursuant to 41 U.S.C. 1502 and the regulations implementing such section.

		(2)  The Offeror grants the Contracting Officer or an authorized representative the right to examine, at any time before award, books, records, documents, or other directly pertinent records to verify any request for an exception under this provision, and to determine the reasonableness of price.

	(c)  Requirements for certified cost or pricing data.  If the Offeror is not granted an exception from the requirement to submit certified cost or pricing data, the following applies:

		(1)  The Offeror shall prepare and submit certified cost or pricing data and supporting attachments in accordance with the instructions contained in Table 15-2 of FAR 15.408, which is incorporated by reference with the same force and effect as though it were inserted here in full text.  The instructions in Table 15-2 are incorporated as a mandatory format to be used in any resultant contract, unless the Contracting Officer and the Offeror agree to a different format and change this provision to use Alternate I.

		(2)  As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as letter contracts), the Offeror shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.406-2.

	(d)  Requirements for data other than certified cost or pricing data.

		(1)  Data other than certified cost or pricing data submitted in accordance with this provision shall include the minimum information necessary to permit a determination that the proposed price is fair and reasonable, to include the requirements in DFARS 215.402(a)(i) and 215.404-1(b).

		(2)  In cases in which uncertified cost data is required, the information shall be provided in the form in which it is regularly maintained by the Offeror or prospective subcontractor in its business operations.

  		(3)  Within 10 days of a written request from the Contracting Officer for additional information to permit an adequate evaluation of the proposed price in accordance with FAR 15.403-3, the Offeror shall provide either the requested information, or a written explanation for the inability to fully comply.

		(4)  Subcontract price evaluation.

			(i)  Offerors shall obtain from subcontractors the minimum information necessary to support a determination of price reasonableness, as described in FAR part 15 and DFARS part 215.

			(ii)  No cost data may be required from a prospective subcontractor in any case in which there are sufficient non-Government sales of the same item to establish reasonableness of price.

			(iii)  If the Offeror relies on relevant sales data for similar items to determine the price is reasonable, the Offeror shall obtain only that technical information necessary—

				(A)  To support the conclusion that items are technically similar; and 

				(B)  To explain any technical differences that account for variances between the proposed prices and the sales data presented.

	(e)  Subcontracts.  The Offeror shall insert the substance of this provision, including this paragraph (e), in subcontracts exceeding the simplified acquisition threshold defined in FAR part 2.  The Offeror shall require prospective subcontractors to adhere to the requirements of—

		(1)  Paragraphs (c) and (d) of this provision for subcontracts above the threshold for submission of certified cost or pricing data in FAR 15.403-4; and

		(2)  Paragraph (d) of this provision for subcontracts exceeding the simplified acquisition threshold defined in FAR part 2.

(End of provision)

	Alternate I.  As prescribed in 215.408(6)(i) and (6)(i)(B), use the following provision, which includes different paragraphs (c)(1) and (d)(3) than the basic clause.

REQUIREMENTS FOR CERTIFIED COST OR PRICING DATA AND DATA OTHER THAN CERTIFIED COST OR PRICING DATA—ALTERNATE I 
(JAN 2018)

	(a)  Definitions.  As used in this provision—

	“Market prices” means current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors.

	“Non-Government sales” means sales of the supplies or services to non-Governmental entities for purposes other than governmental purposes.

	“Relevant sales data” means information provided by an offeror on sales of the same or similar items that can be used to establish price reasonableness taking into consideration the age, volume, and nature of the transactions (including any related discounts, refunds, rebates, offsets, or other adjustments).

	“Sufficient non-Government sales” means relevant sales data that reflects market pricing and contains enough information to make adjustments covered by FAR 15.404-1(b)(2)(ii)(B).

	“Uncertified cost data” means the subset of “data other than certified cost or pricing data” (see FAR 2.101) that relates to cost.

	(b)  Exceptions from certified cost or pricing data.

		(1)  In lieu of submitting certified cost or pricing data, the Offeror may submit a written request for exception by submitting the information described in paragraphs (b)(1)(i) and (ii) of this provision.  The Contracting Officer may require additional supporting information, but only to the extent necessary to determine whether an exception should be granted and whether the price is fair and reasonable.

			(i)  Exception for price set by law or regulation - Identification of the law or regulation establishing the price offered.  If the price is controlled under law by periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, unless it was previously submitted to the contracting office.

			(ii)  Commercial item exception.  For a commercial item exception, the Offeror shall submit, at a minimum, information that is adequate for evaluating the reasonableness of the price for this acquisition, including prices at which the same item or similar items have been sold in the commercial market.  Such information shall include—

				(A)  For items previously determined to be commercial, the contract number and military department, defense agency, or other DoD component that rendered such determination, and if available, a Government point of contact;

				(B)  For items priced based on a catalog—

					(1)  A copy of or identification of the Offeror’s current catalog showing the price for that item; and

					(2)  If the catalog pricing provided with this proposal is not consistent with all relevant sales data, a detailed description of differences or inconsistencies between or among the relevant sales data, the proposed price, and the catalog price (including any related discounts, refunds, rebates, offsets, or other adjustments);

				(C)  For items priced based on market pricing, a description of the nature of the commercial market, the methodology used to establish a market price, and all relevant sales data.  The description shall be adequate to permit DoD to verify the accuracy of the description;  

				(D)  For items included on an active Federal Supply Service Multiple Award Schedule contract, proof that an exception has been granted for the schedule item; or

				(E)  For items provided by nontraditional defense contractors, a statement that the entity is not currently performing and has not performed, for at least the 1-year period preceding the solicitation of sources by DoD for the procurement or transaction, any contract or subcontract for DoD that is subject to full coverage under the cost accounting standards prescribed pursuant to 41 U.S.C. 1502 and the regulations implementing such section.
 
		(2)  The Offeror grants the Contracting Officer or an authorized representative the right to examine, at any time before award, books, records, documents, or other directly pertinent records to verify any request for an exception under this provision, and to determine the reasonableness of price.

	(c)  Requirements for certified cost or pricing data.  If the Offeror is not granted an exception from the requirement to submit certified cost or pricing data, the following applies:

		(1)  The Offeror shall submit certified cost or pricing data and supporting attachments in the following format:  [Insert description of the data and format that are required, and include access to records necessary to permit an adequate evaluation of the proposed price in accordance with FAR 15.408, Table 15-2, Note 2.  The Contracting Officer shall insert the description at the time of issuing the solicitation or specify that the format regularly maintained by the offeror or prospective subcontractor in its business operations will be acceptable.  The Contracting Officer may amend the description as the result of negotiations.]

		(2)  As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as letter contracts), the Offeror shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.406-2.

	(d)  Requirements for data other than certified cost or pricing data.

  		(1)  Data other than certified cost or pricing data submitted in accordance with this provision shall include all data necessary to permit a determination that the proposed price is fair and reasonable, to include the requirements in DFARS 215.402(a)(i) and 215.404-1(b).

  		(2)  In cases in which uncertified cost data is required, the information shall be provided in the form in which it is regularly maintained by the Offeror or prospective subcontractor in its business operations.

  		(3)  The Offeror shall provide information described as follows:  [Insert description of the data and the format that are required, including access to records necessary to permit an adequate evaluation of the proposed price in accordance with FAR 15.403-3.]

		(4)  Within 10 days of a written request from the Contracting Officer for additional information to support proposal analysis, the Offeror shall provide either the requested information, or a written explanation for the inability to fully comply.

		(5)  Subcontract price evaluation.

			(i)  Offerors shall obtain from subcontractors the information necessary to support a determination of price reasonableness, as described in FAR part 15 and DFARS part 215.

			(ii)  No cost information may be required from a prospective subcontractor in any case in which there are sufficient non-Government sales of the same item to establish reasonableness of price.

			(iii)  If the Offeror relies on relevant sales data for similar items to determine the price is reasonable, the Offeror shall obtain only that technical information necessary—

				(A)  To support the conclusion that items are technically similar; and

				(B)  To explain any technical differences that account for variances between the proposed prices and the sales data presented.

	(e)  Subcontracts.  The Offeror shall insert the substance of this provision, including this paragraph (e), in all subcontracts exceeding the simplified acquisition threshold defined in FAR part 2.  The Offeror shall require prospective subcontractors to adhere to the requirements of—

		(1)  Paragraph (c) and (d) of this provision for subcontracts above the threshold for submission of certified cost or pricing data in FAR 15.403-4; and

		(2)  Paragraph (d) of this provision for subcontracts exceeding the simplified acquisition threshold defined in FAR part 2.

(End of provision)

252.215-7011  Requirements for Submission of Proposals to the Administrative Contracting Officer and Contract Auditor.

As prescribed in 215.408(6)(ii), use the following provision:

REQUIREMENTS FOR SUBMISSION OF PROPOSALS TO THE ADMINISTRATIVE CONTRACTING OFFICER AND CONTRACT AUDITOR (JAN 2018)

When the proposal is submitted, the Offeror shall also submit one copy each to—

	(a)  The Administrative Contracting Officer; and

	(b)  The Contract Auditor.

(End of provision)

252.215-7012  Requirements for Submission of Proposals via Electronic Media.
 
As prescribed in 215.408(6)(iii), use the following provision:

REQUIREMENTS FOR SUBMISSION OF PROPOSALS VIA ELECTRONIC MEDIA (JAN 2018)

The Offeror shall submit the cost portion of the proposal via the following electronic media:  [Insert media format, e.g., electronic spreadsheet format, electronic mail, etc.]

(End of provision)

252.215-7013  Supplies and Services Provided by Nontraditional Defense Contractors.

As prescribed in 215.408(7), use the following provision:

SUPPLES AND SERVICES PROVIDED BY NONTRADITIONAL DEFENSE CONTRACTORS (JAN 2018)

Offerors are advised that in accordance with 10 U.S.C. 2380a, supplies and services provided by a nontraditional defense contractor, as defined in DFARS 212.001, may be treated as commercial items.  The decision to apply commercial item procedures to the procurement of supplies and services from a nontraditional defense contractor does not require a commercial item determination and does not mean the supplies or services are commercial.

(End of provision)]

* * * * *
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