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PART 211—DESCRIBING AGENCY NEEDS

* * * * *

SUBPART 211.5—LIQUIDATED DAMAGES

[211.500  Scope.
This subpart and FAR subpart 11.5 do not apply to liquidated damages for comprehensive subcontracting plans under the Test Program for Negotiation of Comprehensive Small Business Subcontracting Plans.  See 219.702-70 for coverage of liquidated damages for comprehensive subcontracting plans.]

* * * * *

PART 215—CONTRACTING BY NEGOTIATION

* * * * *
SUBPART 215.3--SOURCE SELECTION

* * * * *

215.305  Proposal evaluation.

	(a)(2)  Past performance evaluation.

			[(A)]  When a past performance evaluation is required by FAR 15.304, and the solicitation includes the clause at FAR 52.219-8, Utilization of Small Business Concerns, the evaluation factors shall include the past performance of offerors in complying with requirements of that clause.  When a past performance evaluation is required by FAR 15.304, and the solicitation includes the clause at FAR 52.219-9, Small Business Subcontracting Plan, the evaluation factors shall include the past performance of offerors in complying with requirements of that clause.

			[(B)  Contracting officers shall consider an offeror’s failure to make a good faith effort to comply with its comprehensive subcontracting plan under the Test Program described at 219.702-70 as part of the evaluation of the past performance.]

* * * * *

PART 219—SMALL BUSINESS PROGRAMS

* * * * *

SUBPART 219.7—THE SMALL BUSINESS SUBCONTRACTING PROGRAM

219.702[-70]  Statutory requirements[ for the Test Program for Negotiation of Comprehensive Small Business Subcontracting Plans].

	(1[a])  [Test Program.  ]Section 834 of Public Law 101-189, as amended[In accordance with] (15 U.S.C. 637 note), requires DoD to establish[DoD has established] a test program to determine whether comprehensive subcontracting plans on a corporate, division, or plant-wide basis will reduce administrative burdens while enhancing subcontracting opportunities for small and small disadvantaged business concerns.  [This program is referred to as the Test Program for Negotiation of Comprehensive Small Business Subcontracting Plans (Test Program).]  See PGI 219.702 for the requirements of the test program.

	(2)  Comprehensive subcontracting plans shall not be subject to application of liquidated damages during the period of the test program (Section 402, Pub. L. 101-574).

	[(b)  Eligibility requirements.  To become and remain eligible to participate in the Test Program, a business concern is required to have furnished supplies or services (including construction) under at least three DoD contracts during the preceding fiscal year, having an aggregate value of at least $100 million.

	(c)  Comprehensive subcontracting plans.

		(1)  The Defense Contract Management Agency will designate the contracting officer who shall negotiate and approve comprehensive subcontracting plans with eligible participants on an annual basis.

		(2)  Test Program participants use their comprehensive subcontracting plans, in lieu of individual subcontracting plans, when performing any DoD contract or subcontract that requires a subcontracting plan.

	(d)  Assessment.  The contracting officer designated to manage the comprehensive subcontracting plan shall conduct a compliance review during the fiscal year after the close of the fiscal year for which the plan is applicable.  The contracting officer shall compare the approved percentage or dollar goals to the total, actual subcontracting dollars covered by the comprehensive subcontracting plan.

		(1)  If the contractor has failed to meet its approved subcontracting goal(s), the contracting officer shall give the contractor written notice specifying the failure, advising of the potential for assessment of liquidated damages, permitting the contractor to demonstrate what good faith efforts have been made, and providing a period of 15 working days (or longer period at the contracting officer’s discretion) within which to respond.  The contracting officer may take the contractor’s failure to respond to the notice as an admission that no valid explanation exists.

		(2)  The contracting officer shall review all available information to determine whether the contractor has failed to make a good faith effort to comply with the plan.

		(3)  If, after consideration of all relevant information, the contracting officer determines that the contractor failed to make a good faith effort to comply with the comprehensive subcontracting plan, the contracting officer shall issue a final decision.  The contracting officer’s final decision shall include the right of the contractor to appeal under the Disputes clause.  The contracting officer shall distribute a copy of the final decision to all cognizant contracting officers for the contracts covered under the plan.

	(e)  Liquidated damages.  The amount of liquidated damages shall be the amount of anticipated damages sustained by the Government, including but not limited to additional expenses of administration, reporting, and contract monitoring, and shall be identified in the comprehensive subcontracting plan.  Liquidated damages shall be in addition to any other remedies the Government may have.]

	(3[f])[  Expiration date.]  The t[T]est p[P]rogram for negotiation of comprehensive small business subcontracting plans expires on December 31, 2014[27].

* * * * *
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[bookmark: 219.708]219.708  Contract clauses.

	(b)(1)(A)  * * *

				(1)  * * *

				(2)  * * *

			(B)(1)  In prime contracts, including contracts using FAR part 12 procedures for the acquisition of commercial items, with contractors that have comprehensive subcontracting plans approved under the t[T]est p[P]rogram described in 219.702[-70], [including contracts using FAR part 12 procedures for the acquisition of commercial items], use the clause at 252.219-7004, Small Business Subcontracting Plan (Test Program), instead of the clauses at 252.219-7003, Small Business Subcontracting Plan (DoD Contracts), and FAR 52.219-9, Small Business Subcontracting Plan[, and FAR 52.219-16, Liquidated Damages—Subcontracting Plan].

				(2) However, also include in the prime contract, solely for the purpose of flowing the clauses down to subcontractors—

					(i) FAR clause 52.219-9, Small Business Subcontracting Plan, and 252.219-7003; or

					(ii) When the contract will not be reported in FPDS (see FAR 4.606 (c)(5)), FAR clause 52.219-9, Small Business Subcontracting Plan with its Alternate III and 252.219-7003, Small Business Subcontracting Plan (DoD Contracts), with its Alternate I.

		(2)  In contracts with contractors that have comprehensive subcontracting plans approved under the t[T]est p[P]rogram described in 219.702[-70], do not use the clause at FAR 52.219-16, Liquidated Damages—Subcontracting Plan.

	(c)(1)  Do not use the clause at FAR 52.219-10, Incentive Subcontracting Program, in contracts with contractors that have comprehensive subcontracting plans approved under the t[T]est p[P]rogram described in 219.702[-70].

[bookmark: OLE_LINK2][bookmark: OLE_LINK3]* * * * *

PART 242—CONTRACT ADMINISTRATION AND AUDIT SERVICES

* * * * *

[SUBPART 242.15—Contractor Performance Information

242.1502  Policy.

	(g)  Past performance evaluations in the Contractor Performance Assessment Reporting System shall include an assessment of the contractor’s performance against, and efforts to achieve, the goals identified in its comprehensive small business subcontracting plan when the contract contains the clause at 252.219-7004, Small Business Subcontracting Plan (Test Program).]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
SUBPART 252.2—Text of Provisions and Clauses

* * * * *

252.219-7003  Small Business Subcontracting Plan (DoD Contracts)—Basic.
[Basic.]  As prescribed in 219.708(b)(1)(A) and (b)(1)(A)(1), use the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (DOD CONTRACTS)—BASIC (MAR 2016[APR 2018])

* * * * *

	[(g)  Include the clause at 252.219-7004, Small Business Subcontracting Plan (Test Program), in subcontracts with subcontractors that participate in the Test Program described in DFARS 219.702-70, if the subcontract is expected to exceed $700,000 ($1.5 million for construction of any public facility) and to have further subcontracting opportunities.]

* * * * *

[Alternate I.]  As prescribed in 219.708(b)(1)(A) and (b)(1)(A)(2), use the following clause, which uses a different paragraph (f) than the basic clause.

SMALL BUSINESS SUBCONTRACTING PLAN (DOD CONTRACTS)— ALTERNATE I (MAR 2016[APR 2018])
* * * * *

	[(g)  Include the clause at 252.219-7004, Small Business Subcontracting Plan (Test Program), in subcontracts with subcontractors that participate in the Test Program described in DFARS 219.702-70, if the subcontract is expected to exceed $700,000 ($1.5 million for construction of any public facility) and to have further subcontracting opportunities.]

* * * * *

[bookmark: 252.219-7004][bookmark: BM252219]252.219-7004  Small Business Subcontracting Plan (Test Program).
As prescribed in 219.708(b)(1)(B), use the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (TEST PROGRAM) (OCT 2014[APR 2018])

	(a)  Definitions.  [As used in this clause—

	“Covered small business concern” means a small business concern, veteran-owned small business concern, service-disabled veteran-owned small business concern, HUBZone small business concern, women-owned small business concern, or small disadvantaged business concern, as these terms are defined in FAR 2.101.]

* * * * *

	[“Failure to make a good faith effort to comply with a comprehensive subcontracting plan” means a willful or intentional failure to perform in accordance with the requirements of the Contractor’s approved comprehensive subcontracting plan or willful or intentional action to frustrate the plan.]

	“Subcontract,” as used in this clause, means any agreement (other than one involving an employer-employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling for supplies or services required for performance of the contract or subcontract.

	(b)  [Test Program.  ]The Contractor’s comprehensive small business subcontracting plan and its successors, which are authorized by and approved under the t[T]est p[P]rogram of section 834 of Pub. L. 101-189[15 U.S.C. 637 note], as amended, shall be included in and made a part of this contract.  Upon expulsion from the t[T]est p[P]rogram or expiration of the t[T]est p[P]rogram, the Contractor shall negotiate an individual subcontracting plan for all future contracts that meet the requirements of section 211 of Pub. L. 95-507[15 U.S.C. 637(d)].

	(c)  [Eligibility requirements.  To become and remain eligible to participate in the Test Program, a business concern is required to have furnished supplies or services (including construction) under at least three DoD contracts during the preceding fiscal year, having an aggregate value of at least $100 million.

	(d)  Reports.

		(1)  The Contractor shall report semiannually for the 6-month periods ending March 31 and September 30, the information in paragraphs (d)(1)(i) through (v) of this section within 30 days after the end of the reporting period.  Submit the report at https://www.esrs.gov.

			(i)  A list of contracts covered under its comprehensive small business subcontracting plan, to include the Commercial and Government Entity (CAGE) code and unique entity identifier.

			(ii)  The amount of first-tier subcontract dollars awarded during the 6-month period covered by the report to covered small business concerns, with the information set forth separately by—

				(A)  North American Industrial Classification System (NAICS) code;

				(B)  Major defense acquisition program, as defined in 10 U.S.C. 2430(a);

				(C)  Contract number, if the contract is for maintenance, overhaul, repair, servicing, rehabilitation, salvage, modernization, or modification of supplies, systems, or equipment, and the total value of the contract, including options, exceeds $100 million; and

				(D)  Military department.

			(iii)  Total number of subcontracts active under the Test Program that would have otherwise required a subcontracting plan.

			(iv)  Costs incurred in negotiating, complying with, and reporting on its comprehensive subcontracting plan.

			(v)  Costs avoided through the use of a comprehensive subcontracting plan.

		(2)  ]The Contractor shall

			(1[i])  * * *

			(2[ii])  Provide its contract number, its DUNS number [unique entity identifier], and the email address of the Contractor’s official responsible for acknowledging or rejecting the ISR to all first-tier subcontractors, who will be required to submit ISRs, so they can enter this information into the eSRS when submitting their reports.

			(3[iii])  Require that each subcontractor with a subcontracting plan provide the prime contract number, its own DUNS number[unique entity identifier], and the email address of the subcontractor’s official responsible for acknowledging or rejecting the ISRs to its subcontractors with subcontracting plans who will be required to submit ISRs.

			(4[iv])  * * *

		(d[3])  * * *

			(1[i])  * * *

			(2[ii])  * * *

			(3[iii])  * * *

[bookmark: OLE_LINK1]			(4[iv])  The authority to [acknowledge] receipt [of] or reject the SSR resides with the Comprehensive Subcontracting Program Division, the Defense Contract Management Agency Small Business Center.

	(e)  [Failure to comply.  ]* * *

	[(f)  Liquidated damages.  The Contracting Officer designated to manage the comprehensive subcontracting plan will exercise the functions of the Contracting Officer, as identified in paragraphs (f)(1) through (4) of this clause, on behalf of all DoD departments and agencies that awarded contracts covered by the Contractor’s comprehensive subcontracting plan.

		(1)  To determine the need for liquidated damages, the Contracting Officer will conduct a compliance review during the fiscal year after the close of the fiscal year for which the plan is applicable.  The Contracting Officer will compare the approved percentage or dollar goals to the total, actual subcontracting dollars covered by the plan.

		(2)  If the Contractor has failed to meet its approved subcontracting goal(s), the Contracting Officer will provide the Contractor written notice specifying the failure, advising of the potential for assessment of liquidated damages, and permitting the Contractor to demonstrate what good faith efforts have been made.  The Contracting Officer may take the Contractor’s failure to respond to the notice within 15 working days (or longer period at the Contracting Officer’s discretion) as an admission that no valid explanation exists.

		(3)  If, after consideration of all relevant information, the Contracting Officer determines that the Contractor failed to make a good faith effort to comply with the comprehensive subcontracting plan, the Contracting Officer will issue a final decision to the Contractor to that effect and require the Contractor to pay liquidated damages to the Government in the amount identified in the comprehensive subcontracting plan.

		(4)  The Contractor shall have the right of appeal under the clause in this contract entitled “Disputes” from any final decision of the Contracting Officer.]

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]	(f[g])  [Subcontracts.  ]The Contractor shall include, in [sub]contracts that offer subcontracting possibilities [opportunities], are expected to exceed $650,000[$700,000] ($1.5 million for construction of any public facility), and are required to include the clause at 52.219-8, Utilization of Small Business Concerns[, the clauses at]–

		(1)  FAR 52.219-9, Small Business Subcontracting Plan, and 252.219-7003[,] Small Business Subcontracting Plan (DoD Contracts)[—Basic], when the Contracting Officer has included these clauses in the contract for purposes of flowdown to subcontractors, or[;]

		(2)  [FAR ]52.219-9, Small Business Subcontracting Plan, with its Alternate III, and 252.219-7003, Small Business Subcontracting Plan (DoD Contracts)[—Alternate I], with its Alternate I, when the Contracting Officer has included these clauses in the contract for flowdown to subcontractors to allow for submission of SF 294s in lieu of ISRs,[;] or

		(3)  252.219-7004, Small Business Subcontracting Plan (Test Program), in subcontracts with subcontractors that participate in the t[T]est p[P]rogram described in DFARS 219.702[-70].

(End of clause)
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