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PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.77—ACQUISITIONS IN SUPPORT OF OPERATIONS IN AFGHANISTAN

225.7700  Scope.

* * * * *

	[(e)  Section 216 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328).]

* * * * *

[225.7705  Prohibition on use of funds for contracts of certain programs and projects in Afghanistan that cannot be safely accessed.
This section implements section 1216 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328).  

225.7705-1  Prohibition.
The contracting officer shall not obligate or expend funds for a construction or other infrastructure program or project of the Department in Afghanistan if military or civilian personnel of the United States Government or their representatives, with authority to conduct oversight of such program or project, cannot safely access such program or project.  In limited circumstances, this prohibition may be waived in accordance with section 225.7705-2.

225.7705-2  Waiver of prohibition.

	(a) The prohibition in 225.7705-1 may be waived upon issuance of a determination, approved in accordance with paragraph (b) of this section, that—

		(1)  The program or project clearly contributes to United States national interests or strategic objectives; 

		(2)  The Government of Afghanistan has requested or expressed a need for the program or project;

		(3)  The program or project has been coordinated with the Government of Afghanistan, and with any other implementing agencies or international donors;

		(4)  Security conditions permit effective implementation and oversight of the program or project;




		(5)  Safeguards to detect, deter, and mitigate corruption and waste, fraud, and abuse of funds are in place;

		(6)  Adequate arrangements have been made for the sustainment of the program or project following its completion, including arrangements with respect to funding and technical capacity for sustainment; and

		(7)  Meaningful metrics have been established to measure the progress and effectiveness of the program or project in meeting its objectives.

	(b)  The following officials are authorized to approve the determination described in paragraph (a) of this section:

		(1)  In the case of a program or project with an estimated lifecycle cost of less than $1 million, by the contracting officer.

		(2)  In the case of a program or project with an estimated lifecycle cost of $1 million or more, but less than $20 million, by the senior U.S. officer in the Combined Security Transition Command-Afghanistan. 

		(3)  In the case of a program or project with an estimated lifecycle cost of $20 million or more, but less than $40 million, by the Commander of United States Forces-Afghanistan.

		(4)  In the case of a program or project with an estimated lifecycle cost of $40 million or more, by the Secretary of Defense.

	(c)  Congressional notification is required within 15 days of issuance of a determination to waive the prohibition for programs or projects valued at $40 million or more in accordance with paragraph (b)(4) of this section.

225.7705-3  Procedures.

	(a)  The contracting officer shall not obligate or expend funds for contracts for a construction or other infrastructure program or project in Afghanistan, awarded after December 23, 2016, unless the requiring activity provides the following documentation:

		(1)  Written affirmation that military or civilian personnel of the United States Government or their representatives, with authority to conduct oversight of such program or project, can safely access such program or project; or

		(2)(i) For programs or projects valued at less than $1 million, sufficient information upon which to base the determination described in 225.7705-2(a); or

			(ii)(A)  For programs or projects valued at $1 million or more, a copy of the approved determination described in 225.7705-2(a) and (b); and

				(B)  For programs or projects valued at $40 million or more, a copy of the Congressional notification described in 225.7705-2(c).	




[bookmark: _GoBack]
	(b)  After contract award, the contracting officer shall review the requiring activity’s progress reports (e.g., contracting officer’s representative reports) that addresses whether access continues to be safe or security conditions continue to permit effective implementation and oversight of the contract.  If the requiring activity does not affirm continued safe access or, if a determination to waive the prohibition has been approved, that security conditions continue to permit effective implementation and oversight of the contract, then the contracting officer shall consult with the requiring activity to take any appropriate actions.]

* * * * *
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