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Defense Federal Acquisition Regulation Supplement

Part 201—Federal Acquisition Regulations System

SUBPART 201.1-PURPOSE, AUTHORITY, ISSUANCE
(Revised May 4, 2018)

201.101 Purpose.

(1) The defense acquisition system, as defined in 10 U.S.C 2545, exists to
manage the investments of the United States in technologies, programs, and
product support necessary to achieve the national security strategy prescribed by
the President pursuant to section 108 of the National Security Act of 1947 (50
U.S.C. 3043) and to support the United States Armed Forces.

(2) The investment strategy of DoD shall be postured to support not only the
current United States armed forces, but also future armed forces of the United
States.

(3) The primary objective of DoD acquisition is to acquire quality supplies and
services that satisfy user needs with measurable improvements to mission
capability and operational support at a fair and reasonable price.

201.104 Applicability.

The FAR and the Defense Federal Acquisition Regulation Supplement (DFARS) also
apply to purchases and contracts by DoD contracting activities made in support of
foreign military sales or North Atlantic Treaty Organization cooperative projects
without regard to the nature or sources of funds obligated, unless otherwise specified in
this regulation.

201.105 Issuance.

201.105-3 Copies.

The DFARS and the DFARS Procedures, Guidance, and Information (PGI) are
available electronically via the World Wide Web at
http://www.acq.osd.mil/dpap/dars/index.htm.

201.106 OMB approval under the Paperwork Reduction Act.

See PGI 201.106 for a list of the information collection and recordkeeping requirements
contained in this regulation that have been approved by the Office of Management and
Budget.

201.107 Certifications.
In accordance with 41 U.S.C. 1304, a new requirement for a certification by a contractor
or offeror may not be included in the DFARS unless—

(1) The certification requirement is specifically imposed by statute; or
(2) Written justification for such certification is provided to the Secretary of Defense

by the Under Secretary of Defense (Acquisition, Technology, and Logistics), and the
Secretary of Defense approves in writing the inclusion of such certification requirement.
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201.109 Statutory acquisition-related dollar thresholds — adjustment for
inflation.

(a) Section 814(b) of the National Defense Authorization Act for Fiscal Year 2012
(Pub. L. 112-81) requires that the threshold established in 10 U.S.C. 2253(a)(2) for the
acquisition of right-hand drive passenger sedans be included in the list of dollar
thresholds that are subject to adjustment for inflation in accordance with the
requirements of 41 U.S.C. 1908, and is adjusted pursuant to such provisions, as
appropriate.

(d) A matrix showing the most recent escalation adjustments of statutory
acquisition-related dollar thresholds is available at PGI 201.109.

201.170 Peer reviews.
(a) DoD peer reviews.

(1) The Office of the Director, Defense Procurement and Acquisition Policy, will
organize teams of reviewers and facilitate peer reviews for solicitations and contracts,
as follows using the procedures at PGI 201.170—

(1) Preaward peer reviews for competitive procurements will be conducted in
three phases for all solicitations valued at $1 billion or more;

(1) Preaward peer reviews for noncompetitive procurements will be
conducted in two phases for new contract actions valued at $500 million or more; and

(i11)) Postaward peer reviews will be conducted for all contracts for services
valued at $1 billion or more.

(2) To facilitate planning for peer reviews, the military departments and
defense agencies shall provide a rolling annual forecast of acquisitions that will be
subject to DoD peer reviews at the end of each quarter (i.e., March 31; June 30;
September 30; December 31), to the Deputy Director, Defense Procurement and
Acquisition Policy (Contract Policy and International Contracting) via email to

osd.pentagon.ousd-atl.mbx.peer-reviews@mail.mil.

(b) Component peer reviews. The military departments and defense agencies shall
establish procedures for—

(1) Preaward peer reviews of solicitations for competitive procurements valued
at less than $1 billion;

(2) Preaward peer reviews for noncompetitive procurements valued at less than
$500 million; and

(3) Postaward peer reviews of all contracts for services valued at less than $1
billion.
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SUBPART 212.3—SOLICITATION PROVISIONS AND CONTRACT CLAUSES
FOR THE ACQUISITION OF COMMERCIAL ITEMS
(Revised May 4, 2018)

212.301 Solicitation provisions and contract clauses for the acquisition of
commercial items.

See DoD Class Deviation 2013-00019, Commercial Item Omnibus Clause for
Acquisitions Using the Standard Procurement System, issued September 25, 2013. This
class deviation allows the contracting officer to use the SPS clause logic capability to
automatically select the clauses that are applicable to the specific solicitation and
contract. The contracting officer shall ensure that the deviation clause is incorporated
into these solicitations and contracts because the deviation clause fulfills the statutory
requirements on auditing and subcontract clauses applicable to commercial items. The
deviation also authorizes adjustments to the deviation clause required by future
changes to the clause at 52.212-5 that are published in the FAR. This deviation is
effective for five years, or until otherwise rescinded.

(¢) Include an evaluation factor regarding supply chain risk (see subpart 239.73)
when acquiring information technology, whether as a service or as a supply, that is a
covered system, is a part of a covered system, or is in support of a covered system, as
defined in 239.7301.

(f) The following additional provisions and clauses apply to DoD solicitations and
contracts using FAR part 12 procedures for the acquisition of commercial items. If the
offeror has completed any of the following provisions listed in this paragraph
electronically as part of its annual representations and certifications at
https://www.acquisition.gov, the contracting officer shall consider this information
instead of requiring the offeror to complete these provisions for a particular solicitation.

(1) Part 203—Improper Business Practices and Personal Conflicts of Interest.

(A) Use the FAR clause at 52.203-3, Gratuities, as prescribed in FAR 3.202,
to comply with 10 U.S.C. 2207.

(B) Use the clause at 252.203-7000, Requirements Relating to
Compensation of Former DoD Officials, as prescribed in 203.171-4(a), to comply with
section 847 of Pub. L. 110-181.

(C) Use the clause at 252.203-7003, Agency Office of the Inspector General,
as prescribed in 203.1004(a), to comply with section 6101 of Pub. L. 110-252 and 41
U.S.C. 3509.

(D) Use the provision at 252.203-7005, Representation Relating to
Compensation of Former DoD Officials, as prescribed in 203.171-4(b).

(11) Part 204—Administrative Matters.

(A) Use the provision at 252.204-7008 Compliance with Safeguarding
Covered Defense Information Controls, as prescribed in 204.7304(a).
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(B) Use the clause at 252.204-7009, Limitations on the Use or Disclosure of
Third-Party Contractor Reported Cyber Incident Information, as prescribed in
204.7304(b).

(C) Use the provision at 252.204-7011, Alternative Line Item Structure, as
prescribed in 204.7109(b).

(D) Use the clause at 252.204-7012, Safeguarding Covered Defense
Information and Cyber Incident Reporting, as prescribed in 204.7304(c).

(E) Use the provision at 252.204-7013, Limitations on the Use or Disclosure
of Information by Litigation Support Offerors, as prescribed in 204.7403(a), to comply
with 10 U.S.C. 129d.

(F) Use the clause at 252.204-7014, Limitations on the Use or Disclosure of
Information by Litigation Support Contractors, as prescribed in 204.7403(b), to comply
with 10 U.S.C. 129d.

(G) Use the clause at 252.204-7015, Notice of Authorized Disclosure of
Information for Litigation Support, as prescribed in 204.7403(c), to comply with
10 U.S.C. 129d.

(i11) Part 205—Publicizing Contract Actions.
Use the clause at 252.205-7000, Provision of Information to Cooperative Agreement
Holders, as prescribed in 205.470, to comply with 10 U.S.C. 2416.

(iv) Part 211—Describing Agency Needs.

(A) Use the clause at 252.211-7003, Item Unique Identification and
Valuation, as prescribed in 211.274-6(a)(1).

(B) Use the provision at 252.211-7006, Passive Radio Frequency
Identification, as prescribed in 211.275-3.

(C) Use the clause at 252.211-7007, Reporting of Government-Furnished
Property, as prescribed in 211.274-6.

(D) Use the clause at 252.211-7008, Use of Government-Assigned Serial
Numbers, as prescribed in 211.274-6(c).

(v) Part 213—Simplified Acquisition Procedures.
Use the provision at 252.213-7000, Notice to Prospective Suppliers on Use of Past
Performance Information Retrieval System—Statistical Reporting in Past Performance
Evaluations, as prescribed in 213.106-2-70.

(vi) Part 215—Contracting by Negotiation.

(A) Use the provision at 252.215-7003, Requirements for Submission of
Data Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation,
as prescribed at 215.408(3)(1).
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(B) Use the clause at 252.215-7004, Requirement for Submission of Data
other Than Certified Cost or Pricing Data—Modifications—Canadian Commercial
Corporation, as prescribed at 215.408(3)(i1).

(C) Use the provision at 252.215-7007, Notice of Intent to Resolicit, as
prescribed in 215.371-6.

(D) Use the provision 252.215-7008, Only One Offer, as prescribed at
215.408(4).

(E) Use the provision 252.215-7010, Requirements for Certified Cost or
Pricing Data and Data Other Than Certified Cost or Pricing Data, as prescribed at
215.408(6)(1) to comply with section 831 of the National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239) and sections 851 and 853 of the National Defense
Authorization Act for Fiscal Year 2016 (Pub. L. 114-92).

(I) Use the basic provision as prescribed at 215.408(6)(1)(A).

(2) Use the alternate I provision as prescribed at 215.408(6)(1)(B).
(vi1) Part 219—Small Business Programs.

(A) Use the clause at 252.219-7003, Small Business Subcontracting Plan
(DoD Contracts), to comply with 15 U.S.C. 637.

(I) Use the basic clause as prescribed in 219.708(b)(1)(A)(1).
(2) Use the alternate I clause-as prescribed in 219.708(b)(1)(A)(2).

(B) Use the clause at 252.219-7004, Small Business Subcontracting Plan
(Test Program), as prescribed in 219.708(b)(1)(B), to comply with 15 U.S.C. 637 note.

(C) Use the provision at 252.219-7000, Advancing Small Business Growth,
as prescribed in 219.309(1), to comply with 10 U.S.C. 2419.

(D) Use the provision at 252.219-7012, Competition for Religious-Related
Services, as prescribed in 219.270-3.

(vii1) Part 222—Application of Labor Laws to Government Acquisitions.
Use the provision at 252.222-7007, Representation Regarding Combating Trafficking in
Persons, as prescribed in 222.1771.

(ix) Part 223—Enuvironment, Energy and Water Efficiency, Renewable Energy
Technologies, Occupational Safety, and Drug-Free Workplace.
Use the clause at 252.223-7008, Prohibition of Hexavalent Chromium, as prescribed in
223.7306.

(x) Part 225—Foreign Acquisition.

(A) Use the provision at 252.225-7000, Buy American—Balance of
Payments Program Certificate, to comply with 41 U.S.C. chapter 83 and Executive
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Order 10582 of December 17, 1954, Prescribing Uniform Procedures for Certain
Determinations Under the Buy-American Act.

(I) Use the basic provision as prescribed in 225.1101(1)@).
(2) Use the alternate I provision as prescribed in 225.1101(1)(@1).

(B) Use the clause at 252.225-7001, Buy American and Balance of
Payments Program, to comply with 41 U.S.C. chapter 83 and Executive Order 10582 of
December 17, 1954, Prescribing Uniform Procedures for Certain Determinations Under
the Buy-American Act.

(I) Use the basic clause as prescribed in 225.1101(2)(11).
(2) Use the alternate I clause as prescribed in 225.1101(2)(111).

(C) Use the clause at 252.225-7006, Acquisition of the American Flag, as
prescribed 1n 225.7002-3(c), to comply with section 8123 of the DoD Appropriations
Act, 2014 (Pub. L. 113-76, division C, title VIII), and the same provision in
subsequent DoD appropriations acts.

(D) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, as prescribed in 225.7003-5(a)(1), to comply with 10 U.S.C. 2533b.

(E) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, as prescribed in 225.7003-5(a)(2), to comply with
10 U.S.C. 2533b.

(F) Use the provision at 252.225-7010, Commercial Derivative Military
Article—Specialty Metals Compliance Certificate, as prescribed in 225.7003-5(b), to
comply with 10 U.S.C. 2533b.

(G) Use the clause at 252.225-7012, Preference for Certain Domestic
Commodities, as prescribed in 225.7002-3(a), to comply with 10 U.S.C. 2533a.

(H) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, as prescribed in 225.7002-3(b), to comply with 10 U.S.C. 2533a.

(I) Use the clause at 252.225-7016, Restriction on Acquisition of Ball and
Roller Bearings, as prescribed in 225.7009-5, to comply with section 8065 of Pub. L. 107-
117 and the same restriction in subsequent DoD appropriations acts.

(J) Use the clause at 252.225-7017, Photovoltaic Devices, as prescribed in
225.7017-5(a), to comply with section 858 of Public Law 113-291.

(K) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, as
prescribed in 225.7017-5(b), to comply with section 858 of Public Law 113-291.

(L) Use the provision at 252.225-7020, Trade Agreements Certificate, to
comply with 19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note. Alternate I also implements
section 886 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-
181).
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(I) Use the basic provision as prescribed in 225.1101(5)@).
(2) Use the alternate I provision as prescribed in 225.1101(5)(@11).

(M) Use the clause at 252.225-7021, Trade Agreements to comply with 19
U.S.C. 2501-2518 and 19 U.S.C. 3301 note.

(I) Use the basic clause as prescribed in 225.1101(6)(1).
(2) Use the alternate II clause as prescribed in 225.1101(6)(i1).
(N) Use the provision at 252.225-7023, Preference for Products or Services

from Afghanistan, as prescribed in 225.7703-4(a), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(O) Use the clause at 252.225-7024, Requirement for Products or Services
from Afghanistan, as prescribed in 225.7703-4(b), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(P) Use the clause at 252.225-7026, Acquisition Restricted to Products or
Services from Afghanistan, as prescribed in 225.7703-4(c), to comply with section 886 of
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(Q) Use the clause at 252.225-7027, Restriction on Contingent Fees for
Foreign Military Sales, as prescribed in 225.7307(a), to comply with 22 U.S.C. 2779.

(R) Use the clause at 252.225-7028, Exclusionary Policies and Practices of
Foreign Governments, as prescribed in 225.7307(b), to comply with 22
U.S.C. 2755.

(S) Use the clause at 252.225-7029, Acquisition of Uniform Components for
Afghan Military or Afghan National Police, as prescribed in 225.7703-4(d).

(T) Use the provision at 252.225-7031, Secondary Arab Boycott of Israel, as
prescribed in 225.7605, to comply with 10 U.S.C. 24101.

(U) Use the provision at 252.225-7035, Buy American—Free Trade
Agreements—Balance of Payments Program Certificate, to comply with 41 U.S.C.
chapter 83 and 19 U.S.C. 3301 note. Alternates II, ITI, and V also implement section
886 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(I) Use the basic provision as prescribed in 225.1101(9)@).

(2) Use the alternate I provision as prescribed in 225.1101(9)@1).
(3) Use the alternate II provision as prescribed in 225.1101(9)(1i1).
(4) Use the alternate III provision as prescribed in 225.1101(9)@iv).
(5) Use the alternate IV provision as prescribed in 225.1101(9)(v).
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(6) Use the alternate V provision as prescribed in 225.1101(9)(v1).

(V) Use the clause at 252.225-7036, Buy American—Free Trade
Agreements—Balance of Payments Program to comply with 41 U.S.C. chapter 83 and
19 U.S.C. 3301 note. Alternates II, III, and V also implement section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(I) Use the basic clause as prescribed in 225.1101(10)(1)(A).

(2) Use the alternate I clause as prescribed in 225.1101(10)(1)(B).
(8) Use the alternate II clause as prescribed in 225.1101(10)(@)(C).
(4) Use the alternate III clause as prescribed in 225.1101(10)(1)(D).
(5) Use the alternate IV clause as prescribed in 225.1101(10)()(E).
(6) Use the alternate V clause as prescribed in 225.1101(10)(1)(F).

(W) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit
Breakers, as prescribed in 225.7006-4(a), to comply with 10 U.S.C. 2534(a)(3).

(X) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, as prescribed in 225.7006-4(b), to comply with 10 U.S.C. 2534(a)(3).

(Y) Use the clause at 252.225-7039, Defense Contractors Performing
Private Security Functions Outside the United States, as prescribed in 225.302-6, to
comply with section 2 of Pub. L. 110-181, as amended.

(Z) Use the clause at 252.225-7040, Contractor Personnel Supporting U.S.
Armed Forces Deployed Outside the United States, as prescribed in_225.371-5(a).

(AA) Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy
for Defense Contractors Outside the United States, as prescribed in
225.372-2.

(BB) Use the provision at 252.225-7049, Prohibition on Acquisition of
Commercial Satellite Services from Certain Foreign Entities—Representations, as
prescribed at 225.772-5, to comply with 10 U.S.C. 2279.

(CC) Use the provision at 252.225-7050, Disclosure of Ownership or Control
by the Government of a Country that is a State Sponsor of Terrorism, as
prescribed in 225.771-5, to comply with 10 U.S.C. 2327(b).

(x1) Part 226--Other Socioeconomic Programs.
Use the clause at 252.226-7001, Utilization of Indian Organizations, Indian-Owned
Economic Enterprises, and Native Hawaiian Small Business Concerns, as prescribed in
226.104, to comply with section 8021 of Pub. L. 107-248 and similar sections in
subsequent DoD appropriations acts.

(xi1) Part 227—Patents, Data, and Copyrights.
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(A) Use the clause at 252.227-7013, Rights in Technical Data—
Noncommercial Items, as prescribed in 227.7103-6(a). Use the clause with its Alternate
I as prescribed in 227.7103-6(b)(1). Use the clause with its Alternate II as prescribed in
227.7103-6(b)(2), to comply with 10 U.S.C. 7317 and 17 U.S.C. 1301, et. seq.

(B) Use the clause at 252.227-7015, Technical Data—Commercial Items, as
prescribed in 227.7102-4(a)(1), to comply with 10 U.S.C. 2320. Use the clause with its
Alternate I as prescribed in 227.7102-4(a)(2), to comply with 10 U.S.C. 7317 and 17
U.S.C. 1301, et. seq.

(C) Use the clause at 252.227-7037, Validation of Restrictive Markings on
Technical Data, as prescribed in 227.7102-4(c).

(xi11) Part 229—Taxes.

(A) Use the clause at 252.229-7014, Taxes—Foreign Contracts in
Afghanistan, as prescribed at 229.402-70(k).

(B) Use the clause at 252.229-7015, Taxes—Foreign Contracts in
Afghanistan (North Atlantic Treaty Organization Status of Forces Agreement), as
prescribed at 229.402-70(1).

(xiv) Part 232—Contract Financing.

(A) Use the clause at 252.232-7003, Electronic Submission of Payment
Requests and Receiving Reports, as prescribed in 232.7004, to comply with 10 U.S.C.
22217.

(B) Use the clause at 252.232-7006, Wide Area WorkFlow Payment
Instructions, as prescribed in 232.7004(b).

(C) Use the clause at 252.232-7009, Mandatory Payment by
Governmentwide Commercial Purchase Card, as prescribed in 232.1110.

(D) Use the clause at 252.232-7010, Levies on Contract Payments, as
prescribed in 232.7102.

(E) Use the clause at 252.232-7011, Payments in Support of Emergencies
and Contingency Operations, as prescribed in 232.908.

(F) Use the provision at 252.232-7014, Notification of Payment in Local
Currency (Afghanistan), as prescribed in 232.7202.

(xv) Part 237—Service Contracting.

(A) Use the clause at 252.237-7010, Prohibition on Interrogation of
Detainees by Contractor Personnel, as prescribed in 237.173-5, to comply with section
1038 of Pub. L. 111-84.

(B) Use the clause at 252.237-7019, Training for Contractor Personnel
Interacting with Detainees, as prescribed in 237.171-4, to comply with section 1092 of
Pub. L. 108-375.
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(xvi) Part 239--Acquisition of Information Technology.

(A) Use the provision 252.239-7009, Representation of Use of Cloud
Computing, as prescribed in 239.7604(a).

(B) Use the clause 252.239-7010, Cloud Computing Services, as prescribed
in 239.7604(b).

(C) Use the provision at 252.239-7017, Notice of Supply Chain Risk, as
prescribed in 239.7306(a), to comply with section 806 of Pub. L. 111-383.

(D) Use the clause at 252.239-7018, Supply Chain Risk, as prescribed in
239.7306(b), to comply with section 806 of Pub. L. 111-383.

(xvi1) Part 243—Contract Modifications.
Use the clause at 252.243-7002, Requests for Equitable Adjustment, as prescribed in
243.205-71, to comply with 10 U.S.C. 2410.

(xviil) Part 244—Subcontracting Policies and Procedures.
Use the clause at 252.244-7000, Subcontracts for Commercial Items, as prescribed in
244.403.

(xix) Part 246—Quality Assurance.

(A) Use the clause at 252.246-7003, Notification of Potential Safety Issues,
as prescribed in 246.371(a).

(B) Use the clause at 252.246-7004, Safety of Facilities, Infrastructure, and
Equipment for Military Operations, as prescribed in 246.270-4, to comply with section
807 of Pub. L. 111-84.

(C) Use the clause at 252.246-7008, Sources of Electronic Parts, as
prescribed in 246.870-3(b), to comply with section 818(c)(3) of Pub. L. 112-81, as
amended by section 817 of the National Defense Authorization Act for Fiscal Year 2015
(Pub. L. 113-291) and section 885 of the National Defense Authorization Act for Fiscal
Year 2016 (Pub. L. 114-92).

(xx) Part 247—Transportation.

(A) Use the clause at 252.247-7003, Pass-Through of Motor Carrier Fuel
Surcharge Adjustment to the Cost Bearer, as prescribed in 247.207, to comply with
section 884 of Pub. L. 110-417.

(B) Use the provision at 252.247-7022, Representation of Extent of
Transportation by Sea, as prescribed in 247.574(a).

(C) Use the basic or one of the alternates of the clause at 252.247-7023,
Transportation of Supplies by Sea, as prescribed in 247.574(b), to comply with the
Cargo Preference Act of 1904 (10 U.S.C. 2631(a)).
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(I) Use the basic clause as prescribed in 247.574(b)(1).
(2) Use the alternate I clause as prescribed in 247.574(b)(2).
(3) Use the alternate II clause as prescribed in 247.574(b)(3).

(D) Use the clause at 252.247-7024, Notification of Transportation of
Supplies by Sea, as prescribed in 247.574(c).

(E) Use the clause 252.247-7025, Reflagging or Repair Work, as prescribed
n 247.574(d), to comply with 10 U.S.C. 2631(b).

(F) Use the provision at 252.247-7026, Evaluation Preference for Use of
Domestic Shipyards—Applicable to Acquisition of Carriage by Vessel for DoD Cargo in
the Coastwise or Noncontiguous Trade, as prescribed in 247.574(e), to comply with
section 1017 of Pub. L. 109-364.

(G) Use the clause at 252.247-7027, Riding Gang Member Requirements, as
prescribed in 247.574(f), to comply with section 3504 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417).

(H) Use the clause at 252.247-7028, Application for U.S Government
Shipping Documentation/Instructions, as prescribed in 247.207.

212.302 Tailoring of provisions and clauses for the acquisition of commercial
items.

(¢c) Tailoring inconsistent with customary commercial practice.
The head of the contracting activity is the approval authority within the DoD for
waivers under FAR 12.302(c).
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215.407-2
215.407-3
215.407-4
215.407-5
215.407-5-70
215.408
215.470

Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

Alternate structured approaches.

Fee requirements for cost-plus-award-fee contracts.
Fee requirements for FFRDCs.

Prenegotiation objectives.

Documenting the negotiation.

Special cost or pricing areas.

Defective certified cost or pricing data.
Make-or-buy programs.

Forward pricing rate agreements.

Should-cost review.

Estimating systems.

Disclosure, maintenance, and review requirements.
Solicitation provisions and contract clauses.
Estimated data prices.

SUBPART 215.5—PREAWARD, AWARD, AND POSTAWARD
NOTIFICATIONS, PROTESTS, AND MISTAKES

215.503
215.506

Notifications to unsuccessful offerors.
Postaward debriefing of offerors.
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SUBPART 215.4—-CONTRACT PRICING
(Revised May 4, 2018)

215.401 Definitions.
As used in this subpart—

“Market prices” means current prices that are established in the course of ordinary
trade between buyers and sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

“Relevant sales data” means information on sales of the same or similar items that can
be used to establish price reasonableness taking into consideration the age, volume, and
nature of the transactions (including any related discounts, refunds, rebates, offsets or
other adjustments).

215.402 Pricing policy.

(a)@) Pursuant to section 831 of the National Defense Authorization Act for Fiscal
Year 2013 (Pub. L. 112-239)—

(A) The contracting officer is responsible for determining if the information
provided by the offeror is sufficient to determine price reasonableness. This
responsibility includes determining whether information on the prices at which the
same or similar items have previously been sold is adequate for evaluating the
reasonableness of price, and determining the extent of uncertified cost data that should
be required in cases in which price information is not adequate;

(B) The contracting officer shall not limit the Government’s ability to obtain
information that may be necessary to support a determination of fair and reasonable
pricing by agreeing to contract terms that preclude obtaining necessary supporting
information; and

(C) When obtaining uncertified cost data, the contracting officer shall
require the offeror to provide the information in the form in which it is regularly
maintained in the offeror’s business operations.

(1) Follow the procedures at PGI 215.402 when conducting cost or price
analysis, particularly with regard to acquisitions for sole source commercial items.

215.403 Obtaining certified cost or pricing data.

215.403-1 Prohibition on obtaining certified cost or pricing data (10 U.S.C.
2306a and 41 U.S.C. chapter 35).

(b) Exceptions to certified cost or pricing data requirements. Follow the procedures
at PGI 215.403-1(b).

(c) Standards for exceptions from certified cost or pricing data requirements.

(1) Adequate price competition.
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(A) For acquisitions under dual or multiple source programs—

(I) The determination of adequate price competition must be made on a
case-by-case basis. Even when adequate price competition exists, in certain cases it
may be appropriate to obtain additional data to assist in price analysis; and

(2) Adequate price competition normally exists when—

(1) Prices are solicited across a full range of step quantities,
normally including a 0-100 percent split, from at least two offerors that are individually
capable of producing the full quantity; and

(i1) The reasonableness of all prices awarded is clearly established
on the basis of price analysis (see FAR 15.404-1(b)).

(B) If only one offer is received in response to a competitive solicitation, see
215.371-3.

(8) Commercial items.

(A) Follow the procedures at PGI 215.403-1(c)(3)(A) for pricing commercial

items.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, Defense Procurement and Acquisition Policy (DPAP), ATTN:
DPAP/CPIC, of all contracting officer determinations that commercial item exceptions
apply under FAR 15.403-1(b)(3), during the previous fiscal year, for any contract,
subcontract, or modification expected to have a value of $19.5 million or more. See PGI
215.403- 1((:)(3)(B) for the format and guidance for the report. The Director, DPAP, will
submit a consolidated report to the congressional defense committees.

(C) When applying the commercial item exception under FAR 15.403-
1(b)(3), see 212.102(a)(i1) regarding prior commercial item determinations.

(4) Waivers.

(A) The head of the contracting activity may, without power of delegation,
apply the exceptional circumstances authority when a determination is made that—

(1) The property or services cannot reasonably be obtained under the
contract, subcontract, or modification, without the granting of the waiver;

(2) The price can be determined to be fair and reasonable without the
submission of certified cost or pricing data; and

(3) There are demonstrated benefits to granting the waiver. Follow the
procedures at PGI 215.403-1(c)(4)(A) for determining when an exceptional case waiver
1s appropriate, for approval of such waivers, for partial waivers, and for waivers
applicable to unpriced supplies or services.
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(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, DPAP, ATTN: DPAP/CPIC, of all waivers granted under FAR
15.403-1(b)(4), during the previous fiscal year, for any contract, subcontract, or
modification expected to have a value of $19.5 million or more. See PGI 215.403-
1(c)(4)(B) for the format and guidance for the report. The Director, DPAP, will submit a
consolidated report to the congressional defense committees.

(C) DoD has waived the requirement for submission of certified cost or
pricing data for the Canadian Commercial Corporation and its subcontractors (but see
215.408(3) and 225.870-4(c)).

(D) DoD has waived certified cost or pricing data requirements for nonprofit
organizations (including educational institutions) on cost-reimbursement-no-fee
contracts. The contracting officer shall require—

(1) Submission of data other than certified cost or pricing data to the
extent necessary to determine price reasonableness and cost realism; and

(2) Certified cost or pricing data from subcontractors that are not
nonprofit organizations when the subcontractor’s proposal exceeds the certified cost or
pricing data threshold at FAR 15.403-4(a)(1).

215.403-3 Requiring data other than certified cost or pricing data.
Follow the procedures at PGI 215.403-3.

215.403-5 Instructions for submission of certified cost or pricing data and
data other than certified cost or pricing data.

(b)(3) For contractors following the contract cost principles in FAR subpart 31.2,
Contracts With Commercial Organizations, pursuant to the procedures in FAR
42.1701(b), the administrative contracting officer shall require contractors to comply
with the submission items in Table 215.403-1 in order to ensure that their forward
pricing rate proposal is submitted in an acceptable form in accordance with FAR
15.403-5(b)(3). The contracting officer should request that the proposal be submitted to
the Government at least 90 days prior to the proposed effective date of the rates. To
ensure the proposal is complete, the contracting officer shall request that the contractor
complete the Contractor Forward Pricing Rate Proposal Adequacy Checklist at Table
215.403-1, and submit it with the forward pricing rate proposal.

Table 215.403-1 — Contractor Forward Pricing Rate Proposal Adequacy
Checklist

Complete the following checklist, providing the location of requested information, or an
explanation of why the requested information is not provided, and submit it with the
forward pricing rate proposal.

Contractor Forward Pricing Rate Proposal Adequacy Checklist
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)
GENERAL INSTRUCTIONS
Is there a properly completed first page Proposal

of the proposal as specified by the
contracting officer?

Initial proposal elements include:

a. Name and address of contractor;

b. Name and telephone number of
point of contact;

c. Period covered;

d. The page of the proposal that
addresses—

1. Whether your organization is subject
to cost accounting standards (CAS);

2. Whether your organization has
submitted a CAS Disclosure Statement,
and whether it has been determined
adequate;

3. Whether you have been notified that
you are or may be in noncompliance
with your Disclosure Statement or CAS
(other than a noncompliance that the
cognizant Federal agency official had
determined to have an immaterial cost
impact), and if yes, an explanation;

4. Whether any aspect of this proposal
1s inconsistent with your disclosed
practices or applicable CAS, and, if so,
an explanation; and whether the
proposal is consistent with established
estimating and accounting principles
and procedures and FAR part 31, Cost
Principles, and, if not, an explanation;
e. The following statement: “This
forward pricing rate proposal reflects
our estimates, as of the date of
submission entered in (f) below and
conforms with Table 215.403-1. By
submitting this proposal, we grant the
Contracting Officer and authorized
representative(s) the right to examine
those records, which include books,
documents, accounting procedures and
practices, and other data, regardless of

Cover Page
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

type and form or whether such
supporting information is specifically
referenced or included in the proposal
as the basis for each estimate, that will
permit an adequate evaluation of the
proposed rates and factors.”;

f. Date of submission; and

g. Name, title, and signature of
authorized representative.

Summary of proposed direct and Immediately
indirect rates and factors, including the | following the
proposed pool and base costs for each proposal
proposed indirect rate and factor. cover page

Table of Contents or index.

a. Does the proposal include a table of
contents or index identifying and
referencing all supporting data
accompanying or identified in the
proposal?

b. For supporting documentation not
provided with the proposal, does the
basis of each estimate in the proposal
include the location of the
documentation and the point of contact
(custodian) name, phone number, and
email address?

Does the proposal disclose known or
anticipated changes in business
activities or processes that could
materially impact the proposed rates (if
not previously provided)? For
example—

a. Management initiatives to reduce
costs;

b. Changes in management objectives
as a result of economic conditions and
increased competitiveness;

c. Changes in accounting policies,
procedures, and practices including (1)
reclassification of expenses from direct
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

to indirect or vice versa; (i1) new
methods of accumulating and allocating
indirect costs and the related impact;
and (i11) advance agreements;

d. Company reorganizations (including
acquisitions or divestitures);

e. Shutdown of facilities; or

f. Changes in business volume and/or
contract mix/type.

Do proposed costs based on judgmental
factors include an explanation of the

5. estimating processes and methods used,
including those used in projecting from
known data?

Does the proposal show trends and
budgetary data? Does the proposal

6. provide an explanation of how the data,
as well as any adjustments to the data,
were used?

The proposal should reconcile to the
supporting data referenced. If the
7. proposal does not reconcile to the
supporting data referenced, identify
applicable page(s) and explain.

The proposal should be internally
3 consistent. If the proposal is not
: internally consistent, identify
applicable page(s) and explain.

Direct Labor

Direct Labor Rates Methodology and
Basis of Each Estimate.

a. Does the proposal include an

9 explanation of the methodology used to
: develop the direct labor rates and
1dentify the basis of each estimate?

b. Does the proposal include or identify
the location of the supporting
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SUBMISSION
ITEM

PROPOSAL

If not
provided,

PAGE No.

EXPLAIN

Gf
applicable)

gmay use

continuation

pages)

GENERAL INSTRUCTIONS

documents for the base-period labor
rates (e.g., payroll records)?

10.

Does the proposal identify escalation
factors for the out-year labor rates, the
costs to which escalation is applicable,
and the basis of each factor used?

11.

Does the proposal identify planned or
anticipated changes in the composition
of labor rates, labor categories, union
agreements, headcounts, or other
factors that could significantly impact
the direct labor rates?

Indirect Rates (Fringe, Overhead, G&A, etc.)

12.

Indirect Rates Methodology and Basis
of Each Estimate.

a. Does the proposal identify the basis
of each estimate and provide an
explanation of the methodology used to
develop the indirect rates?

b. Does the proposal include or identify
the location of the supporting
documents for the proposed rates?

13.

Does the proposal identify indirect
expenses by burden center, by cost
element, by year (including any
voluntary deletions, if applicable) in a
format that is consistent with the
accounting system used to accumulate
actual expenses?

14.

Does the proposal identify any
contingencies?

15.

Does the proposal identify planned or
anticipated changes in the nature, type,
or level of indirect costs, including
fringe benefits?
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SUBMISSION
ITEM

PROPOSAL

If not
provided,

PAGE No.

EXPLAIN

Gf
applicable)

gmay use

continuation

pages)

GENERAL INSTRUCTIONS

16.

Does the proposal identify corporate,
home office, shared services, or other
incoming allocated costs and the source
for those costs, including location and
point of contact (custodian) name,
phone number, and email address?

17.

Does the proposal separately identify
all intermediate cost pools and provide
a reconciliation to show where the costs
will be allocated?

18.

Does the proposal identify the
escalation factors used to escalate
indirect costs for the out-years, the
costs to which escalation is applicable,
and the basis of each factor used?

19.

Does the proposal provide details of the
development of the allocation base?

20.

Does the proposal include or reference
the supporting data for the allocation
base such as program budgets,
negotiation memoranda, proposals,
contract values, etc.?

21.

Does the proposal identify how the
proposed allocation bases reconcile with
its long range plans, strategic plan,
operating budgets, sales forecasts,
program budgets, etc.?

Cost of Money (COM)

22.

Cost of Money.

a. Are Cost of Money rates submitted
on Form CASB-CMF, with the Treasury
Rate used to compute COM identified
and a summary of the net book value of
assets, 1dentified as distributed and
non-distributed?

b. Does the proposal identify the
support for the Form CASB-CMF, for
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

example, the underlying reports and
records supporting the net book value of
assets contained in the form?

OTHER

Does the proposal include a comparison
of prior forecasted costs to actual

23. results in the same format as the
proposal and an explanation/analysis of
any differences?

If this 1s a revision to a previous rate
proposal or a forward pricing rate
agreement, does the new proposal

24. provide a summary of the changes in
the circumstances or the facts that the
contractor asserts require the change to
the rates?

215.404 Proposal analysis.
215.404-1 Proposal analysis techniques.
(a) General.

(1) Follow the procedures at PGI 215.404-1 for proposal analysis.

(11) For spare parts or support equipment, perform an analysis of—

(A) Those line items where the proposed price exceeds by 25 percent or more
the lowest price the Government has paid within the most recent 12-month period
based on reasonably available data;

(B) Those line items where a comparison of the item description and the
proposed price indicates a potential for overpricing;

(C) Significant high-dollar-value items. If there are no obvious high-dollar-
value items, include an analysis of a random sample of items; and
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(D) A random sample of the remaining low-dollar value items. Sample size
may be determined by subjective judgment, e.g., experience with the offeror and the
reliability of its estimating and accounting systems.

(b) Price analysis for commercial and noncommercial items.
(1) In the absence of adequate price competition in response to the solicitation,

pricing based on market prices is the preferred method to establish a fair and
reasonable price (see PGI 215.404-1(b)(@)).

(i1) If the contracting officer determines that the information obtained through
market research is insufficient to determine the reasonableness of price, the contracting
officer shall consider information submitted by the offeror of recent purchase prices paid
by the Government and commercial customers for the same or similar commercial items
under comparable terms and conditions in establishing price reasonableness on a
subsequent purchase if the contracting officer is satisfied that the prices previously paid
remain a valid reference for comparison. The contracting officer shall consider the
totality of other relevant factors such as the time elapsed since the prior purchase and
any differences in the quantities purchased (section 853 of the National Defense
Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

(i11) If the contracting officer determines that the offeror cannot provide
sufficient information as described in paragraph (b)(i1) of this section to determine the
reasonableness of price, the contracting officer should request the offeror to submit
information on—

(A) Prices paid for the same or similar items sold under different terms and
conditions;

(B) Prices paid for similar levels of work or effort on related products or
services;

(C) Prices paid for alternative solutions or approaches; and

(D) Other relevant information that can serve as the basis for determining
the reasonableness of price.

(iv) If the contracting officer determines that the pricing information submitted
1s not sufficient to determine the reasonableness of price, the contracting officer shall
request other relevant information, to include cost data. However, no cost data may be
required in any case in which there are sufficient non-Government sales of the same
item to establish reasonableness of price (section 831 of the National Defense
Authorization Act for Fiscal Year 2013 (Pub. L. 112-239)).

(v) When evaluating pricing data, the contracting officer shall consider
materially differing terms and conditions, quantities, and market and economic factors.
For similar items, the contracting officer shall also consider material differences
between the similar item and the item being procured (see FAR 15.404-1(b)(2)(i1)(B) and
PGI 215.404-1(b)(v)). Material differences are those that could reasonably be expected
to influence the contracting officer’s determination of price reasonableness. The
contracting officer shall consider the following factors when evaluating the relevance of
the information available:
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(A) Market prices.
(B) Age of data.

(I) Whether data is too old to be relevant depends on the industry (e.g.,
rapidly evolving technologies), product maturity (e.g., stable), economic factors (e.g.,
new sellers in the marketplace), and various other considerations.

(2) A pending sale may be relevant if, in the judgement of the
contracting officer, it is probable at the anticipated price, and the sale could reasonably
be expected to materially influence the contracting officer’s determination of price
reasonableness. The contracting officer may consult with the cognizant administrative
contracting officers (ACOs) as they may have information about pending sales.

(C) Volume and completeness of transaction data. Data must include a
sufficient number of transactions to represent the range of relevant sales to all types of
customers. The data must also include key information, such as date, quantity sold,
part number, part nomenclature, sales price, and customer. If the number of
transactions is insufficient or the data is incomplete, the contracting officer shall
request additional sales data to evaluate price reasonableness. If the contractor cannot
provide sufficient sales data, the contracting officer shall request other relevant
information.

(D) Nature of transactions. The nature of a sales transaction includes the
information necessary to understand the transaction, such as terms and conditions,
date, quantity sold, sale price, unique requirements, the type of customer (government
dlstrlbutor retail end- -user, etc.), and related agreements. It also includes warranties,
key product technical speaflcatlons maintenance agreements, and preferred customer
rewards.

(vi) The contracting officer shall consider catalog prices to be reliable when they
are regularly maintained and supported by relevant sales data (including any related
discounts, refunds, rebates, offsets, or other adjustments). The contracting officer may
request that the offeror support differences between the proposed price(s), catalog
price(s), and relevant sales data.

(vi1) The contracting officer may consult with the DoD cadre of experts who are
available to provide expert advice to the acquisition workforce in assisting with
commercial item and price reasonableness determinations. The DoD cadre of experts is
identified at PGI 215.404-1(b)(vii).

215.404-2 Data to support proposal analysis.
See PGI 215.404-2 for guidance on obtaining field pricing or audit assistance.

215.404-3 Subcontract pricing considerations.
Follow the procedures at PGI 215.404-3 when reviewing a subcontractor’s proposal.

215.404-4 Profit.
(b) Policy.
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(1) Contracting officers shall use a structured approach for developing a
prenegotiation profit or fee objective on any negotiated contract action when certified
cost or pricing data is obtained, except for cost-plus-award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or contracts with Federally Funded Research and
Development Centers (FFRDCs) (see 215.404-75). There are three structured
approaches—

(A) The weighted guidelines method;
(B) The modified weighted guidelines method; and
(C) An alternate structured approach.

(c) Contracting officer responsibilities.

(1) Also, do not perform a profit analysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured approach, the contracting officer—

(A) Shall use the weighted guidelines method (see 215.404-71), except as
provided in paragraphs (c)(2)(B) and (c)(2)(C) of this subsection.

(B) Shall use the modified weighted guidelines method (see 215.404-72) on
contract actions with nonprofit organizations other than FFRDCs.

(C) May use an alternate structured approach (see 215.404-73) when—
(1) The contract action is—

(1) At or below the certified cost or pricing data threshold (see FAR
15.403-4(a)(1)):

(i1) For architect-engineer or construction work;
(i11) Primarily for delivery of material from subcontractors; or
(iv) A termination settlement; or
(2) The weighted guidelines method does not produce a reasonable
overall profit objective and the head of the contracting activity approves use of the
alternate approach in writing.

(D) Shall use the weighted guidelines method to establish a basic profit rate
under a formula-type pricing agreement, and may then use the basic rate on all actions
under the agreement, provided that conditions affecting profit do not change.

(E) Shall document the profit analysis in the contract file.

(5) Although specific agreement on the applied weights or values for individual

profit factors shall not be attempted, the contracting officer may encourage the
contractor to—
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(A) Present the details of its proposed profit amounts in the weighted
guidelines format or similar structured approach; and

(B) Use the weighted guidelines method in developing profit objectives for
negotiated subcontracts.

(6) The contracting officer must also verify that relevant variables have not
materially changed (e.g., performance risk, interest rates, progress payment rates,
distribution of facilities capital).

(d) Profit-analysis factors.

(1) Commeon factors. The common factors are embodied in the DoD structured
approaches and need not be further considered by the contracting officer.

215.404-70 DD Form 1547, Record of Weighted Guidelines Method
Application.

Follow the procedures at PGI 215.404-70 for use of DD Form 1547 whenever a
structured approach to profit analysis is required.

215.404-71 Weighted guidelines method.
215.404-71-1 General.
(a) The weighted guidelines method focuses on four profit factors—
(1) Performance risk;
(2) Contract type risk;
(3) Facilities capital employed; and
(4) Cost efficiency.

(b) The contracting officer assigns values to each profit factor; the value multiplied
by the base results in the profit objective for that factor. Except for the cost efficiency
special factor, each profit factor has a normal value and a designated range of values.
The normal value is representative of average conditions on the prospective contract
when compared to all goods and services acquired by DoD. The designated range
provides values based on above normal or below normal conditions. In the price
negotiation documentation, the contracting officer need not explain assignment of the
normal value, but should address conditions that justify assignment of other than the
normal value. The cost efficiency special factor has no normal value. The contracting
officer shall exercise sound business judgment in selecting a value when this special
factor is used (see 215.404-71-5).

215.404-71-2 Performance risk.

(a) Description. This profit factor addresses the contractor's degree of risk in
fulfilling the contract requirements. The factor consists of two parts:
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(1) Technical--the technical uncertainties of performance.

(2) Management/cost control--the degree of management effort necessary—
(1) To ensure that contract requirements are met; and
(1) To reduce and control costs.

(b) Determination. The following extract from the DD Form 1547 is annotated to
describe the process.

Assigned  Assigned Base Profit
Item Contractor Risk Factors Weighting  Value (Item 20) Objective
21. Technical (1) (2) N/A N/A
22. Management/ (1) @) N/A N/A
Cost Control
23. Performance Risk N/A 3) 4) (5)
(Composite)

(1) Assign a weight (percentage) to each element according to its input to the
total performance risk. The total of the two weights equals 100 percent.

(2) Select a value for each element from the list in paragraph (c) of this
subsection using the evaluation criteria in paragraphs (d) and (e) of this subsection.

(3) Compute the composite as shown in the following example:

Assigned Assigned Weighted
Weighting Value Value
Technical 60% 5.0% 3.0%
Management/ 40% 4.0% 1.6%
Cost Control
Composite Value 100% 4.6%

(4) Insert the amount from Block 20 of the DD Form 1547. Block 20 is total
contract costs, excluding facilities capital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated ranges.

Normal Value Designated Range
Standard 5% 3% to 7%
Technology 9% 7% to 11%
Incentive

(1) Standard. The standard designated range should apply to most contracts.
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(2) Technology incentive. For the technical factor only, contracting officers may
use the technology incentive range for acquisitions that include development,
production, or application of innovative new technologies. The technology incentive
range does not apply to efforts restricted to studies, analyses, or demonstrations that
have a technical report as their primary deliverable.

(d) Evaluation criteria for technical.

(1) Review the contract requirements and focus on the critical performance
elements in the statement of work or specifications. Factors to consider include—

(1) Technology being applied or developed by the contractor;
(1) Technical complexity;
(1) Program maturity;
(iv) Performance specifications and tolerances;
(v) Delivery schedule; and
(vi) Extent of a warranty or guarantee.
(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value in those
cases where there is a substantial technical risk. Indicators are—

(A) Items are being manufactured using specifications with stringent
tolerance limits;

(B) The efforts require highly skilled personnel or require the use of
state-of-the-art machinery;

(C) The services and analytical efforts are extremely important to the
Government and must be performed to exacting standards;

(D) The contractor's independent development and investment has
reduced the Government's risk or cost;

(E) The contractor has accepted an accelerated delivery schedule to
meet DoD requirements; or

(F) The contractor has assumed additional risk through warranty
provisions.

(i) Extremely complex, vital efforts to overcome difficult technical obstacles
that require personnel with exceptional abilities, experience, and professional
credentials may justify a value significantly above normal.

(i11) The following may justify a maximum value—
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(A) Development or initial production of a new item, particularly if
performance or quality specifications are tight; or

(B) A high degree of development or production concurrency.
(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value in those
cases where the technical risk is low. Indicators are—

(A) Requirements are relatively simple;

(B) Technology is not complex;

(C) Efforts do not require highly skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort or a repetitive type acquisition.

(i) The contracting officer may assign a value significantly below normal
for—

(A) Routine services;
(B) Production of simple items;

(C) Rote entry or routine integration of Government-furnished
information; or

(D) Simple operations with Government-furnished property.
(4) Technology incentive range.

(1) The contracting officer may assign values within the technology incentive
range when contract performance includes the introduction of new, significant
technological innovation. Use the technology incentive range only for the most
innovative contract efforts. Innovation may be in the form of--

(A) Development or application of new technology that fundamentally
changes the characteristics of an existing product or system and that results in
increased technical performance, improved reliability, or reduced costs; or

(B) New products or systems that contain significant technological
advances over the products or systems they are replacing.

(11) When selecting a value within the technology incentive range, the
contracting officer should consider the relative value of the proposed innovation to the
acquisition as a whole. When the innovation represents a minor benefit, the contracting
officer should consider using values less than the norm. For innovative efforts that will
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have a major positive impact on the product or program, the contracting officer may use
values above the norm.

(e) Evaluation criteria for management/cost control.
(1) The contracting officer should evaluate—

(1) The contractor's management and internal control systems using
contracting office data, information and reviews made by field contract administration
offices or other DoD field offices;

(1)) The management involvement expected on the prospective contract
action;

(i11)) The degree of cost mix as an indication of the types of resources applied
and value added by the contractor;

(iv) The contractor's support of Federal socioeconomic programs;

(v) The expected reliability of the contractor's cost estimates (including the
contractor's cost estimating system);

(vi) The adequacy of the contractor's management approach to controlling
cost and schedule; and

(vil) Any other factors that affect the contractor's ability to meet the cost
targets (e.g., foreign currency exchange rates and inflation rates).

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value when
there is a high degree of management effort. Indicators of this are—

(A) The contractor's value added is both considerable and reasonably
difficult;

(B) The effort involves a high degree of integration or coordination;
(C) The contractor has a good record of past performance;

(D) The contractor has a substantial record of active participation in
Federal socioeconomic programs;

(E) The contractor provides fully documented and reliable cost
estimates;

(F) The contractor makes appropriate make-or-buy decisions; or
(G) The contractor has a proven record of cost tracking and control.

(i) The contracting officer may justify a maximum value when the effort—
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(A) Requires large scale integration of the most complex nature;

(B) Involves major international activities with significant management
coordination (e.g., offsets with foreign vendors); or

(C) Has critically important milestones.
(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value when the
management effort is minimal. Indicators of this are—

(A) The program is mature and many end item deliveries have been
made;

(B) The contractor adds minimal value to an item;
(C) The efforts are routine and require minimal supervision;
(D) The contractor provides poor quality, untimely proposals;

(E) The contractor fails to provide an adequate analysis of
subcontractor costs;

(F) The contractor does not cooperate in the evaluation and negotiation
of the proposal,;

(G) The contractor's cost estimating system is marginal;

(H) The contractor has made minimal effort to initiate cost reduction
programs;

() The contractor's cost proposal is inadequate;

(J) The contractor has a record of cost overruns or another indication of
unreliable cost estimates and lack of cost control; or

(K) The contractor has a poor record of past performance.
(i) The following may justify a value significantly below normal—
(A) Reviews performed by the field contract administration offices
disclose unsatisfactory management and internal control systems (e.g., quality

assurance, property control, safety, security); or

(B) The effort requires an unusually low degree of management
involvement.

215.404-71-3 Contract type risk and working capital adjustment.

(a) Description. The contract type risk factor focuses on the degree of cost risk
accepted by the contractor under varying contract types. The working capital
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adjustment is an adjustment added to the profit objective for contract type risk. It only
applies to fixed-price contracts that provide for progress payments. Though it uses a
formula approach, it is not intended to be an exact calculation of the cost of working
capital. Its purpose is to give general recognition to the contractor's cost of working
capital under varying contract circumstances, financing policies, and the economic
environment.

(b) Determination. The following extract from the DD 1547 is annotated to explain
the process.

Contractor Assigned Base Profit
Item | Risk Factors Value (Item 20) | Objective
24. Contract Type Risk (1) (2) 3
Cost Length Interest
Financed Factor Rate
25. Working Capital (4) (5) (6) (7) (8

(1) Select a value from the list of contract types in paragraph (c) of this
subsection using the evaluation criteria in paragraph (d) of this subsection.

(2) Insert the amount from Block 20, i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when the prospective contract is a fixed-price
contract containing provisions for progress payments.

(5) Insert the amount computed per paragraph (e) of this subsection.
(6) Insert the appropriate figure from paragraph (f) of this subsection.
(7) Use the interest rate established by the Secretary of the Treasury (see

http://www.treasurydirect.gov/govt/rates/tcir/tcir opdirsemi.htm). Do not use any other
interest rate.

(8) Multiply (5) by (6) by (7). This is the working capital adjustment. It shall
not exceed 4 percent of the contract costs in Block 20.

(c) Values: Normal and designated ranges.
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Normal | Designated
Contract Type Notes Value Range
(percent) | (percent)

Firm-fixed-price, no financing 1) 5 4 to 6.
Firm-fixed-price, with performance-based (6) 4 2.5 10 5.5.
payments
Firm-fixed-price, with progress payments @) 3 2 to 4.
Fixed-price incentive, no financing (1) 3 2 to 4.
Fixed-price incentive, with performance- (6) 2 0.5 to 3.5.
based payments
Fixed-price with redetermination 3)
provision
Fixed-price incentive, with progress @) 1 0 to 2.
payments
Cost-plus-incentive-fee 4) 1 Oto2
Cost-plus-fixed-fee 4) 5 Otol
Time-and-materials (including overhaul 5) 5 Oto1l
contracts priced on time-and-materials
basis)
Labor-hour 5) D Oto 1.
Firm-fixed-price, level-of-effort (5) .D Oto 1.

(1) “No financing” means either that the contract does not provide progress
payments or performance-based payments, or that the contract provides them only on a
limited basis, such as financing of first articles. Do not compute a working capital
adjustment.

(2) When the contract contains provisions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning profit values, treat a fixed-price contract with
redetermination provisions as if it were a fixed-price incentive contract with below
normal conditions.

(4) Cost-plus contracts shall not receive the working capital adjustment.

(5) These types of contracts are considered cost-plus-fixed-fee contracts for the
purposes of assigning profit values. They shall not receive the working capital
adjustment in Block 25. However, they may receive higher than normal values within
the designated range to the extent that portions of cost are fixed.

(6) When the contract contains provisions for performance-based payments, do
not compute a working capital adjustment.

(d) Evaluation criteria.

1998 EDITION 215.4-20



Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

(1) General. The contracting officer should consider elements that affect
contract type risk such as—

(1) Length of contract;

(1) Adequacy of cost data for projections;

(111) Economic environment;

(iv) Nature and extent of subcontracted activity;

(v) Protection provided to the contractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines contained in incentive provisions;

(vi1) Risks associated with contracts for foreign military sales (FMS) that
are not funded by U.S. appropriations; and

(viil) When the contract contains provisions for performance-based
payments—

(A) The frequency of payments;

(B) The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2); and

(C) The risk of the payment schedule to the contractor.

(2) Mandatory. The contracting officer shall assess the extent to which costs
have been incurred prior to definitization of the contract action (also see 217.7404-6(a)
and 243.204-70-6). The assessment shall include any reduced contractor risk on both
the contract before definitization and the remaining portion of the contract. When costs
have been incurred prior to definitization, generally regard the contract type risk to be
in the low end of the designated range. If a substantial portion of the costs have been
incurred prior to definitization, the contracting officer may assign a value as low as 0
percent, regardless of contract type.

(3) Above normal conditions. The contracting officer may assign a higher than
normal value when there is substantial contract type risk. Indicators of this are—

(1) Efforts where there is minimal cost history;

(1)) Long-term contracts without provisions protecting the contractor,
particularly when there is considerable economic uncertainty;

(i11) Incentive provisions (e.g., cost and performance incentives) that place a
high degree of risk on the contractor;

(iv) FMS sales (other than those under DoD cooperative logistics support
arrangements or those made from U.S. Government inventories or stocks) where the
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contractor can demonstrate that there are substantial risks above those normally
present in DoD contracts for similar items; or

(v) An aggressive performance-based payment schedule that increases risk.

(4) Below normal conditions. The contracting officer may assign a lower than
normal value when the contract type risk is low. Indicators of this are—

(1) Very mature product line with extensive cost history;

(1) Relatively short-term contracts;

(111) Contractual provisions that substantially reduce the contractor's risk;
(iv) Incentive provisions that place a low degree of risk on the contractor;

(v) Performance-based payments totaling the maximum allowable
amount(s) specified at FAR 32.1004(b)(2); or

(vi) A performance-based payment schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs multiplied by the portion (percent) of costs
financed by the contractor.

(2) Total costs equal Block 20 (i.e., all allowable costs excluding facilities capital
cost of money), reduced as appropriate when—

(1) The contractor has little cash investment (e.g., subcontractor progress
payments liquidated late in period of performance);

(1) Some costs are covered by special financing provisions, such as advance
payments; or

(i11)) The contract is multiyear and there are special funding arrangements.

(3) The portion that the contractor finances is generally the portion not covered
by progress payments, i.e., 100 percent minus the customary progress payment rate
(see FAR 32.501). For example if a contractor receives progress payments at 80
percent, the portion that the contractor finances is 20 percent. On contracts that
provide progress payments to small businesses, use the customary progress payment
rate for large businesses.

(®) Contract length factor.

(1) This is the period of time that the contractor has a working capital
investment in the contract. It—

(1) Isbased on the time necessary for the contractor to complete the
substantive portion of the work;
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(i1) Is not necessarily the period of time between contract award and final
delivery (or final payment), as periods of minimal effort should be excluded,;

(i11) Should not include periods of performance contained in option
provisions; and

(iv) Should not, for multiyear contracts, include periods of performance
beyond that required to complete the initial program year's requirements.

(2) The contracting officer—
(1) Should use the following table to select the contract length factor;

(i) Should develop a weighted average contract length when the contract
has multiple deliveries; and

(111) May use sampling techniques provided they produce a representative

result.
TABLE
Period to Perform Substantive Contract Length
Portion (in months) Factor
21 or less .40
22 to 27 .65
28 to 33 .90
34 to 39 1.15
40 to 45 1.40
46 to 51 1.65
52 to 57 1.90
58 to 63 2.15
64 to 69 2.40
70 to 75 2.65
76 or more 2.90

(3) Example: A prospective contract has a performance period of 40 months
with end items being delivered in the 34th, 36th, 38th, and 40th months of the contract.
The average period is 37 months and the contract length factor is 1.15.

215.404-71-4 Facilities capital employed.

(a) Description. This factor focuses on encouraging and rewarding capital
investment in facilities that benefit DoD. It recognizes both the facilities capital that
the contractor will employ in contract performance and the contractor's commitment to
1improving productivity.

(b) Contract facilities capital estimates. The contracting officer shall estimate the
facilities capital cost of money and capital employed using—

(1) An analysis of the appropriate Forms CASB-CMF and cost of money factors
(48 CFR 9904.414 and FAR 31.205-10); and
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(2) DD Form 1861, Contract Facilities Capital Cost of Money.

(¢) Useof DD Form 1861. See PGI 215.404-71-4(c) for obtaining field pricing
support for preparing DD Form 1861.

(1) Purpose. The DD Form 1861 provides a means of linking the Form CASB-
CMF and DD Form 1547, Record of Weighted Guidelines Application. It—

(1) Enables the contracting officer to differentiate profit objectives for
various types of assets (land, buildings, equipment). The procedure is similar to
applying overhead rates to appropriate overhead allocation bases to determine contract
overhead costs.

(11) Is designed to record and compute the contract facilities capital cost of
money and capital employed which is carried forward to DD Form 1547.

(2) Completion instructions. Complete a DD Form 1861 only after evaluating
the contractor's cost proposal, establishing cost of money factors, and establishing a
prenegotiation objective on cost. Complete the form as follows:

(1) List overhead pools and direct-charging service centers (if used) in the
same structure as they appear on the contractor's cost proposal and Form CASB-CMF.
The structure and allocation base units-of-measure must be compatible on all three
displays.

(1) Extract appropriate contract overhead allocation base data, by year,
from the evaluated cost breakdown or prenegotiation cost objective and list against each
overhead pool and direct-charging service center.

(i11) Multiply each allocation base by its corresponding cost of money factor
to get the facilities capital cost of money estimated to be incurred each year. The sum of
these products represents the estimated contract facilities capital cost of money for the
year's effort.

(iv) Total contract facilities cost of money is the sum of the yearly amounts.

(v) Since the facilities capital cost of money factors reflect the applicable cost
of money rate in Column 1 of Form CASB-CMF, divide the contract cost of money by
that same rate to determine the contract facilities capital employed.

(d) Preaward facilities capital applications. To establish cost and price objectives,
apply the facilities capital cost of money and capital employed as follows:

(1) Cost of Money.

(1) Cost Objective. Use the imputed facilities capital cost of money, with
normal, booked costs, to establish a cost objective or the target cost when structuring an
incentive type contract. Do not adjust target costs established at the outset even though
actual cost of money rates become available during the period of contract performance.
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(i1) Profit Objective. When measuring the contractor's effort for the purpose
of establishing a prenegotiation profit objective, restrict the cost base to normal, booked
costs. Do not include cost of money as part of the cost base.

(2) Facilities Capital Employed. Assess and weight the profit objective for risk
associated with facilities capital employed in accordance with the profit guidelines at
215.404-71-4.

(e) Determination. The following extract from the DD Form 1547 has been
annotated to explain the process.

Contractor Facilities Assigned Amount Profit
Item Capital Employed Value Employed Objective
26. Land N/A 2) N/A
217. Buildings N/A 2) N/A
28. Equipment (1) (2) 3

(1) Select a value from the list in paragraph (f) of this subsection using the
evaluation criteria in paragraph (g) of this subsection.

(2) Use the allocated facilities capital attributable to land, buildings, and
equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money.

(1) In addition to the net book value of facilities capital employed, consider
facilities capital that is part of a formal investment plan if the contractor submits
reasonable evidence that—

(A) Achievable benefits to DoD will result from the investment; and

(B) The benefits of the investment are included in the forward pricing
structure.

(11) If the value of intracompany transfers has been included in Block 20 at
cost (i.e., excluding general and administrative (G&A) expenses and profit), add to the
contractor's allocated facilities capital, the allocated facilities capital attributable to the
buildings and equipment of those corporate divisions supplying the intracompany
transfers. Do not make this addition if the value of intracompany transfers has been
included in Block 20 at price (i.e., including G&A expenses and profit).

(3) Multiply (1) by (2).

(®) Values: Normal and designated ranges.

Asset Type Normal Designated Range
Value
Land 0% N/A
Buildings 0% N/A
Equipment 17.5% 10% to 25%

(g) Evaluation criteria.
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(1) In evaluating facilities capital employed, the contracting officer—

(1) Should relate the usefulness of the facilities capital to the goods or
services being acquired under the prospective contract;

(1) Should analyze the productivity improvements and other anticipated
industrial base enhancing benefits resulting from the facilities capital investment,
including—

(A) The economic value of the facilities capital, such as physical age,
undepreciated value, idleness, and expected contribution to future defense needs; and

(B) The contractor's level of investment in defense related facilities as
compared with the portion of the contractor's total business that is derived from DoD;
and

(i11) Should consider any contractual provisions that reduce the contractor's
risk of investment recovery, such as termination protection clauses and capital
investment indemnification.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value if the
facilities capital investment has direct, identifiable, and exceptional benefits. Indicators
are—

(A) New investments in state-of-the-art technology that reduce
acquisition cost or yield other tangible benefits such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for research and development
applications.

(i) The contracting officer may assign a value significantly above normal
when there are direct and measurable benefits in efficiency and significantly reduced
acquisition costs on the effort being priced. Maximum values apply only to those cases
where the benefits of the facilities capital investment are substantially above normal.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value if the
facilities capital investment has little benefit to DoD. Indicators are—

(A) Allocations of capital apply predominantly to commercial item lines;

(B) Investments are for such things as furniture and fixtures, home or
group level administrative offices, corporate aircraft and hangars, gymnasiums; or

(C) Facilities are old or extensively idle.
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(i) The contracting officer may assign a value significantly below normal
when a significant portion of defense manufacturing is done in an environment
characterized by outdated, inefficient, and labor-intensive capital equipment.

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an incentive for contractors to reduce costs. To the
extent that the contractor can demonstrate cost reduction efforts that benefit the
pending contract, the contracting officer may increase the prenegotiation profit objective
by an amount not to exceed 4 percent of total objective cost (Block 20 of the DD Form
1547) to recognize these efforts (Block 29).

(b) To determine if using this factor is appropriate, the contracting officer shall
consider criteria, such as the following, to evaluate the benefit the contractor’s cost
reduction efforts will have on the pending contract:

(1) The contractor’s participation in Single Process Initiative improvements;
(2) Actual cost reductions achieved on prior contracts;
(3) Reduction or elimination of excess or idle facilities;

(4) The contractor’s cost reduction initiatives (e.g., competition advocacy
programs, technical insertion programs, obsolete parts control programs, spare parts
pricing reform, value engineering, outsourcing of functions such as information
technology). Metrics developed by the contractor such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct and indirect costs) or other productivity
measures may provide the basis for assessing the effectiveness of the contractor’s cost
reduction initiatives over time;

(5) The contractor’s adoption of process improvements to reduce costs;
(6) Subcontractor cost reduction efforts;

(7) The contractor’s effective incorporation of commercial items and processes;
or

(8) The contractor’s investment in new facilities when such investments
contribute to better asset utilization or improved productivity.

(c) When selecting the percentage to use for this special factor, the contracting
officer has maximum flexibility in determining the best way to evaluate the benefit the
contractor’s cost reduction efforts will have on the pending contract. However, the
contracting officer shall consider the impact that quantity differences, learning, changes
in scope, and economic factors such as inflation and deflation will have on cost
reduction.

215.404-72 Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

(a) Definition. As used in this subpart, a nonprofit organization is a business
entity—
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(1) That operates exclusively for charitable, scientific, or educational purposes;
(2) Whose earnings do not benefit any private shareholder or individual;

(3) Whose activities do not involve influencing legislation or political
campaigning for any candidate for public office; and

(4) That is exempted from Federal income taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that are entities that have been identified by the
Secretary of Defense or a Secretary of a Department as receiving sustaining support on
a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee
objective for covered actions using the weighted guidelines method in 215.404-71, with
the following modifications:

(1) Modifications to performance risk (Blocks 21-23 of the DD Form 1547).

(1) If the contracting officer assigns a value from the standard designated
range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of
the costs in Block 20 of the DD Form 1547. Show the net (reduced) amount on the DD
Form 1547.

(i) Do not assign a value from the technology incentive designated range.

(2) Modifications to contract type risk (Block 24 of the DD Form 1547). Use a
designated range of —1 percent to O percent instead of the values in 215.404-71-3. There
1s no normal value.

(c) For all other nonprofit organizations except FFRDCs, compute a fee objective for
covered actions using the weighted guidelines method in 215.404-71, modified as
described in paragraph (b)(1) of this subsection.

215.404-73 Alternate structured approaches.

(a) The contracting officer may use an alternate structured approach under 215.404-
4(c).

(b) The contracting officer may design the structure of the alternate, but it shall
include—

(1) Consideration of the three basic components of profit--performance risk,
contract type risk (including working capital), and facilities capital employed. However,
the contracting officer is not required to complete Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of money.
(1) The contracting officer shall reduce the overall prenegotiation profit

objective by the amount of facilities capital cost of money under Cost Accounting
Standard (CAS) 414, Cost of Money as an Element of the Cost of Facilities Capital (48
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CFR 9904.414). Cost of money under CAS 417, Cost of Money as an Element of the
Cost of Capital Assets Under Construction (48 CFR 9904.417), should not be used to
reduce the overall prenegotiation profit objective. The profit amount in the negotiation
summary of the DD Form 1547 must be net of the offset.

(i) This adjustment is needed for the following reason: The values of the
profit factors used in the weighted guidelines method were adjusted to recognize the
shift in facilities capital cost of money from an element of profit to an element of
contract cost (see FAR 31.205-10) and reductions were made directly to the profit factors
for performance risk. In order to ensure that this policy is applied to all DoD contracts
that allow facilities capital cost of money, similar adjustments shall be made to
contracts that use alternate structured approaches.

215.404-74 Fee requirements for cost-plus-award-fee contracts.
In developing a fee objective for cost-plus-award-fee contracts, the contracting officer
shall—

(a) Follow the guidance in FAR 16.405-2 and 216.405-2;

(b) Not use the weighted guidelines method or alternate structured approach;

(c) Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, i.e.,
reduce the base fee by the amount of facilities capital cost of money; and

(d) Not complete a DD Form 1547.

215.404-75 Fee requirements for FFRDCs.
For nonprofit organizations that are FFRDCs, the contracting officer—

(a) Should consider whether any fee is appropriate. Considerations shall include
the FFRDC’s—

(1) Proportion of retained earnings (as established under generally accepted
accounting methods) that relates to DoD contracted effort;

(2) Facilities capital acquisition plans;
(3) Working capital funding as assessed on operating cycle cash needs; and

(4) Provision for funding unreimbursed costs deemed ordinary and necessary to
the FFRDC.

(b) Shall, when a fee is considered appropriate, establish the fee objective in
accordance with FFRDC fee policies in the DoD FFRDC Management Plan.

(c) Shall not use the weighted guidelines method or an alternate structured
approach.

215.406-1 Prenegotiation objectives.
Follow the procedures at PGI 215.406-1 for establishing prenegotiation objectives.
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215.406-3 Documenting the negotiation.
Follow the procedures at PGI 215.406-3 for documenting the negotiation.

215.407 Special cost or pricing areas.
215.407-1 Defective certified cost or pricing data.

(c)1) When a contractor voluntarily discloses defective pricing after contract award,
the contracting officer shall discuss the disclosure with the Defense Contract Audit
Agency (DCAA). This discussion will assist in the contracting officer determining the
involvement of DCAA, which could be a limited-scope audit (e.g., limited to the affected
cost elements of the defective pricing disclosure), a full-scope audit, or technical
assistance as appropriate for the circumstances (e.g., nature or dollar amount of the
defective pricing disclosure). At a minimum, the contracting officer shall discuss with
DCAA the following:

(A) Completeness of the contractor’s voluntary disclosure on the affected
contract.

(B) Accuracy of the contractor’s cost impact calculation for the affected
contract.

(C) Potential impact on existing contracts, task or deliver orders, or other
proposals the contractor has submitted to the Government.

(1) Voluntary disclosure of defective pricing is not a voluntary refund as defined
in 242.7100 and does not waive the Government entitlement to the recovery of any
overpayment plus interest on the overpayments in accordance with FAR 15.407-1(b)(7).

(i11) Voluntary disclosure of defective pricing does not waive the Government’s
rights to pursue defective pricing claims on the affected contract or any other
Government contract.

215.407-2 Make-or-buy programs.

(a) General. See PGI for guidance on factors to consider when deciding whether to
request a make-or-buy plan and for factors to consider when evaluating make-or-buy
plan submissions.

(e) Program requirements.

(1) Items and work included. The minimum dollar amount is $1.5 million.

215.407-3 Forward pricing rate agreements.

(b)(1) Use forward pricing rate agreement (FPRA) rates when such rates are
available, unless waived on a case-by-case basis by the head of the contracting activity.

(i) Advise the ACO of each case waived.

(i11) Contact the ACO for questions on FPRAs or recommended rates.
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215.407-4 Should-cost review.
See PGI 215.407-4 for guidance on determining whether to perform a program or
overhead should-cost review.

215.407-5 Estimating systems.
215.407-5-70 Disclosure, maintenance, and review requirements.
(a) Definitions.

(1) “Acceptable estimating system” is defined in the clause at 252.215-7002,
Cost Estimating System Requirements.

(2) “Contractor” means a business unit as defined in FAR 2.101.

(3) “Estimating system” is as defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(4) “Significant deficiency” is defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(b) Applicability.

(1) DoD policy is that all contractors have acceptable estimating systems that
consistently produce well-supported proposals that are acceptable as a basis for
negotiation of fair and reasonable prices.

(2) A large business contractor is subject to estimating system disclosure,
maintenance, and review requirements if—

(1) Inits preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $50 million or more for which certified cost or pricing were
required; or

(i1) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $10 million or more (but less than $50 million) for which
certified cost or pricing data were required and the contracting officer, with concurrence
or at the request of the ACO, determines it to be in the best interest of the Government
(e.g., significant estimating problems are believed to exist or the contractor's sales are
predominantly Government).

(c) Policy.
(1) The contracting officer shall—
(1) Through use of the clause at 252.215-7002, Cost Estimating System

Requirements, apply the disclosure, maintenance, and review requirements to large
business contractors meeting the criteria in paragraph (b)(2)@) of this section;

(1) Consider whether to apply the disclosure, maintenance, and review
requirements to large business contractors under paragraph (b)(2)(i1) of this section; and
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(111) Not apply the disclosure, maintenance, and review requirements to
other than large business contractors.

(2) The cognizant contracting officer, in consultation with the auditor, for
contractors subject to paragraph (b)(2) of this section, shall—

(1) Determine the acceptability of the disclosure and approve or disapprove
the system; and

(i1) Pursue correction of any deficiencies.
(3) The auditor conducts estimating system reviews.

(4) An acceptable system shall provide for the use of appropriate source data,
utilize sound estimating techniques and good judgment, maintain a consistent
approach, and adhere to established policies and procedures.

(5) In evaluating the acceptability of a contractor's estimating system, the
contracting officer, in consultation with the auditor, shall determine whether the
contractor's estimating system complies with the system criteria for an acceptable
estimating system as prescribed in the clause at 252.215-7002, Cost Estimating System
Requirements.

(d) Disposition of findings—

(1) Reporting of findings. The auditor shall document findings and
recommendations in a report to the contracting officer. If the auditor identifies any
significant estimating system deficiencies, the report shall describe the deficiencies in
sufficient detail to allow the contracting officer to understand the deficiencies.

(2) Initial determination. (1) The contracting officer shall review all findings
and recommendations and, if there are no significant deficiencies, shall promptly notify
the contractor, in writing, that the contractor's estimating system is acceptable and
approved; or

(11) If the contracting officer finds that there are one or more significant
deficiencies (as defined in the clause at 252.215-7002, Cost Estimating System
Requirements) due to the contractor’s failure to meet one or more of the estimating
system criteria in the clause at 252.215-7002, the contracting officer shall—

(A) Promptly make an initial written determination on any significant
deficiencies and notify the contractor, in writing, providing a description of each
significant deficiency in sufficient detail to allow the contractor to understand the
deficiency;

(B) Request the contractor to respond, in writing, to the initial
determination within 30 days; and

(C) Promptly evaluate the contractor’s responses to the initial
determination, in consultation with the auditor or functional specialist, and make a
final determination.
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(3) Final determination. (i) The contracting officer shall make a final
determination and notify the contractor, in writing, that

(A) The contractor's estimating system is acceptable and approved, and
no significant deficiencies remain, or

(B) Significant deficiencies remain. The notice shall identify any
remaining significant deficiencies, and indicate the adequacy of any proposed or
completed corrective action. The contracting officer shall—

(I) Request that the contractor, within 45 days of receipt of the
final determination, either correct the deficiencies or submit an acceptable corrective
action plan showmg milestones and actions to eliminate the deficiencies;

(2) Disapprove the system in accordance with the clause at
252.215-7002, Cost Estimating System Requirements; and

(3) Withhold payments in accordance with the clause at 252.242-
7005, Contractor Business Systems, if the clause is included in the contract.

(1) Follow the procedures relating to monitoring a contractor's corrective
action and the correction of significant deficiencies in PGI 215.407-5-70(e).

(e) System approval. The contracting officer shall promptly approve a previously
disapproved estimating system and notify the contractor when the contracting officer
determines that there are no remaining significant deficiencies.

(f) Contracting officer notifications. The cognizant contracting officer shall promptly
distribute copies of a determination to approve a system, disapprove a system and
withhold payments, or approve a previously disapproved system and release withheld
payments, to the auditor; payment office; affected contracting officers at the buying
activities; and cognizant contracting officers in contract administration activities.

215.408 Solicitation provisions and contract clauses.

(1) Use the clause at 252.215-7000, Pricing Adjustments, in solicitations and
contracts that contain the clause at—

(1) FAR 52.215-11, Price Reduction for Defective Certified Cost or Pricing Data--
Modifications;

(11)) FAR 52.215-12, Subcontractor Certified Cost or Pricing Data; or

(111)) FAR 52.215-13, Subcontractor Certified Cost or Pricing Data--
Modifications.

(2) Use the clause at 252.215-7002, Cost Estimating System Requirements, in all
solicitations and contracts to be awarded on the basis of certified cost or pricing data.

(3) When contracting with the Canadian Commercial Corporation—

1998 EDITION 215.4-33


http://www.acq.osd.mil/dpap/dars/dfars/html/current/252215.htm#252.215-7002
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252242.htm#252.242-7005
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252242.htm#252.242-7005
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI215_4.htm#215.407-5-70
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252215.htm#252.215-7000
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252215.htm#252.215-7002

Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

(1)(A) Use the provision at 252.215-7003, Requirement for Submission of Data
Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation—

(1) Inlieu of DFARS 252.215-7010, Requirements for Certified Cost or
Pricing Data and Data Other Than Certified Cost or Pricing Data, in a solicitation,
including solicitations using FAR part 12 procedures for the acquisition of commercial
items, for a sole source acquisition from the Canadian Commercial Corporation that
is—

(1) Cost-reimbursement, if the contract value is expected to exceed
$700,000; or

(i1) Fixed-price, if the contract value is expected to exceed $500
million; or

(2) Inlieu of DFARS 252.215-7010, in a solicitation, including
solicitations using FAR part 12 procedures for the acquisition of commercial items, for a
sole source acquisition from the Canadian Commercial Corporation that does not meet
the thresholds specified in paragraph (3)(1)(A)(1), if approval is obtained as required at
225.870-4(c)(2)(1); and

(B) Do not use 252.225-7003 in lieu of DFARS 252.215-7010 in competitive
acquisitions; and

(11)(A) Use the clause at 252.215-7004, Requirement for Submission of Data
Other Than Certified Cost or Pricing Data—Modifications—Canadian Commercial
Corporation—

(I) In a solicitation, including solicitations using FAR part 12 procedures for
the acquisition of commercial items, for a sole source acquisition, from the Canadian
Commercial Corporation and resultant contract that is—

(1) Cost-reimbursement, if the contract value is expected to exceed
$700,000; or

(11) Fixed-price, if the contract value is expected to exceed $500 million;

(2) In a solicitation, including solicitations using FAR part 12 procedures for
the acquisition of commercial items, for a sole source acquisition from the Canadian
Commercial Corporation and resultant contract that does not meet the thresholds
specified in paragraph (3)(11)(A)(1), if approval is obtained as required at 225.870-

4(0)(2)(i1); or

(3)(1) In a solicitation, including solicitations using FAR part 12 procedures
for the acquisition of commercial items, for a competitive acquisition that includes FAR
52.215-21, Requirement for Data Other Than Certified Cost or Pricing Data—
Modifications, or that meets the thresholds specified in paragraph (3)(i1)(A) (1).

(i1) The contracting officer shall then select the appropriate clause to
include in the contract (52.215-21 only if award is not to the Canadian Commercial
Corporation; or 252.215-7004 if award is to the Canadian Commercial Corporation and
necessary approval is obtained in accordance with 225.870-4(c)(2)(i1)); and
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(B) The contracting officer may specify a higher threshold in paragraph (b)
of the clause 252.215-7004.

(4)3) Use the provision at 252.215-7008, Only One Offer, in competitive
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, unless an exception at 215.371-4(a) applies.

(i1) In solicitations that include 252.215-7008, Only One Offer, also include the
provision at FAR 52.215-20, Requirements for Certified Cost or Pricing Data and Data
Other Than Certified Cost or Pricing Data, with any appropriate alternate as
prescribed at FAR 15.408-1 if the contractlng officer is requesting submission of data
other than certified cost or pricing data with the offer.

(5) When the solicitation requires the submission of certified cost or pricing data,
the contracting officer should include 252.215-7009, Proposal Adequacy Checklist, in
the solicitation to facilitate submission of a thorough, accurate, and complete proposal.

(6) When reasonably certain that the submission of certified cost or pricing data or
data other than certified cost or pricing data will be required—

(1) Use the basic or alternate of the provision at 252.215-7010, Requirements for
Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, in
lieu of the provision at FAR 52.215-20, Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing Data, in solicitations, including
solicitations using FAR part 12 procedures for the acquisition of commercial items.

(A) Use the basic provision when submission of certified cost or pricing data
is required to be in the FAR Table 15-2 format, or if it is anticipated, at the time of
solicitation, that the submission of certified cost or pricing data may not be required.

(B) Use the alternate I provision to specify a format for certified cost or
pricing data other than the format required by FAR Table 15-2;

(1) Use the provision at 252.215-7011, Requirements for Submission of
Proposals to the Administrative Contracting Officer and Contract Auditor, when using
the basic or alternate of the provision at 252.215-7010 and copies of the proposal are to
be sent to the ACO and contract auditor; and

(i11) Use the provision at 252.215-7012, Requirements for Submission of
Proposals via Electronic Media, when using the basic or alternate of the provision at
252.215-7010 and submission via electronic media is required.

(7) Use the provision at 252.215-7013, Supplies and Services Provided by
Nontraditional Defense Contractors, in all solicitations.

215.470 Estimated data prices.

(a) DoD requires estimates of the prices of data in order to evaluate the cost to the
Government of data items in terms of their management, product, or engineering value.
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(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(c) The contracting officer shall ensure that the contract does not include a
requirement for data that the contractor has delivered or is obligated to deliver to the
Government under another contract or subcontract, and that the successful offeror
1dentifies any such data required by the solicitation. However, where duplicate data are
desired, the contract price shall include the costs of duplication, but not of preparation,
of such data.
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SUBPART 246.8—CONTRACTOR LIABILITY FOR LOSS OF OR DAMAGE TO
PROPERTY OF THE GOVERNMENT
(Revised May 4, 2018)

246.870 Contractors’ Counterfeit Electronic Part Detection and Avoidance.
246.870-0 Scope. This section—

(a) Partially implements section 818(c) and (e) of the National Defense
Authorization Act for Fiscal Year 2012 (Pub. L. 112-81), as amended by section 817 of
the National Defense Authorization Act for Fiscal Year 2015 (Pub. L. 113-291) and
section 885 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-
92); and

(b) Prescribes policy and procedures for preventing counterfeit electronic parts and
suspect counterfeit electronic parts from entering the supply chain when procuring
electronic parts or end items, components, parts, or assemblies that contain electronic
parts.

246.870-1 Definition. “Authorized supplier,” as used in this subpart, means a
supplier, distributor, or an aftermarket manufacturer with a contractual arrangement
with, or the express written authority of, the original manufacturer or current design
activity to buy, stock, repackage, sell, or distribute the part.

246.870-2 Policy.
(a) Sources of electronic parts.

(1) Except as provided in paragraph (a)(2) of this section, the Government
requires contractors and subcontractors at all tiers, to—

(1) Obtain electronic parts that are in production by the original
manufacturer or an authorized aftermarket manufacturer or currently available in
stock from—

(A) The original manufacturers of the parts;
(B) Their authorized suppliers; or

(C) Suppliers that obtain such parts exclusively from the original
manufacturers of the parts or their authorized suppliers; and

(1) Obtain electronic parts that are not in production by the original
manufacturer or an authorized aftermarket manufacturer, and that are not currently
available in stock from a source listed in paragraph (a)(1)() of this section, from
suppliers identified by the Contractor as contractor-approved suppliers, provided that—

(A) For identifying and approving such contractor-approved suppliers,
the contractor uses established counterfeit prevention industry standards and processes
(including inspection, testing, and authentication), such as the DoD-adopted standards
at https://assist.dla.mil;
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(B) The contractor assumes responsibility for the authenticity of parts
provided by such contractor-approved suppliers (see 231.205-71); and

(C) The selection of such contractor-approved suppliers is subject to
review, audit, and approval by the Government, generally in conjunction with a
contractor purchasmg system review or other surveillance of purchasing practices
by the contract administration office, or if the Government obtains credible evidence
that a contractor—approved supplier has provided counterfeit parts. The contractor
may proceed with the acquisition of electronic parts from a contractor-approved
supplier unless otherwise notified by DoD.

(2) The Government requires contractors and subcontractors to comply with the
notification, inspection, testing, and authentication requirements of paragraph (b)(3)(i1)
of the clause at 252.246-7008, Sources of Electronic Parts, if the contractor—

(1) Obtains an electronic part from—

(A) A source other than any of the sources identified in paragraph (a)(1)
of this section, due to nonavailability from such sources; or

(B) A subcontractor (other than the original manufacturer) that refuses
to accept flowdown of this clause; or

(1) Cannot confirm that an electronic part is new or not previously used and
that it has not been comingled in supplier new production or stock with used,
refurbished, reclaimed, or returned parts.

(3) Contractors and subcontractors are still required to comply with the
requirements of paragraphs (a)(1) or (2) of this section, as applicable, if—

(1) Authorized to purchase electronic parts from the Federal Supply
Schedule;

(1) Purchasing electronic parts from suppliers accredited by the Defense
Microelectronics Activity; or

(i11)) Requisitioning electronic parts from Government inventory/stock under
the authority of the clause at 252.251-7000, Ordering from Government Supply Sources.

(A) The cost of any required inspection, testing, and authentication of
such parts may be charged as a direct cost.

(B) The Government is responsible for the authenticity of the
requisitioned electronic parts. If any such part is subsequently found to be counterfeit
or suspect counterfeit, the Government will—

(I) Promptly replace such part at no charge; and
(2) Consider an adjustment in the contract schedule to the extent

that replacement of the counterfeit or suspect counterfeit electronic parts caused a delay
in performance.
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(b) Contractor counterfeit electronic part detection and avoidance system.

(1) Contractors that are subject to the cost accounting standards and that
supply electronic parts or products that include electronic parts, and their
subcontractors that supply electronic parts or products that include electronic parts, are
required to establish and maintain an acceptable counterfeit electronic part detection
and avoidance system. Failure to do so may result in disapproval of the purchasing
system by the contracting officer and/or withholding of payments (see 252.244-7001,
Contractor Purchasing System Administration).

(2) System criteria. A counterfeit electronic part detection and avoidance
system shall include risk-based policies and procedures that address, at a minimum,
the following areas (see the clause at 252.246-7007, Contractor Counterfeit Electronic
Part Detection and Avoidance System):

(1) The training of personnel.

(i) The inspection and testing of electronic parts, including criteria for
acceptance and rejection.

(i11) Processes to abolish counterfeit parts proliferation.
(iv) Processes for maintaining electronic part traceability.
(v) Use of suppliers in accordance with paragraph (a) of this section.

(vi) The reporting and quarantining of counterfeit electronic parts and
suspect counterfeit electronic parts.

(vi1) Methodologies to identify suspect counterfeit electronic parts and to
rapidly determine if a suspect counterfeit electronic part is, in fact, counterfeit.

(vii1) Design, operation, and maintenance of systems to detect and avoid
counterfeit electronic parts and suspect counterfeit electronic parts.

(ix) Flow down of counterfeit detection and avoidance requirements.

(x) Process for keeping continually informed of current counterfeiting
information and trends.

(x1) Process for screening the Government-Industry Data Exchange
Program (GIDEP) reports and other credible sources of counterfeiting information.

(xi1) Control of obsolete electronic parts.
246.870-3 Contract clauses.
(a)(1) Except as provided in paragraph (a)(2) of this section, use the clause at

252.246-7007, Contractor Counterfeit Electronic Part Detection and Avoidance System,
n solicitations and contracts when procuring—
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(1 Electronic parts;

(1) End items, components, parts, or assemblies containing electronic parts;
or

(111) Services, if the contractor will supply electronic parts or components,
parts, or assemblies containing electronic parts as part of the service.

(2) Do not use the clause in solicitations and contracts that are set aside for
small business.

(b) Use the clause at 252.246-7008, Sources of Electronic Parts, in solicitations and
contracts, including solicitations and contracts using FAR part 12 procedures for the
acquisition of commercial items, when procuring—

(1) Electronic parts;
(2) End items, components, parts, or assemblies containing electronic parts; or

(3) Services, if the contractor will supply electronic parts or components, parts,
or assemblies containing electronic parts as part of the service.

1998 EDITION 246.8-4


http://www.acq.osd.mil/dpap/dars/dfars/html/current/252246.htm#252.246-7008

Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(Revised May 4, 2018)

252.246-7000 Material Inspection and Receiving Report.
As prescribed in 246.370, use the following clause:

MATERIAL INSPECTION AND RECEIVING REPORT (MAR 2008)

(a) At the time of each delivery of supplies or services under this contract, the
Contractor shall prepare and furnish to the Government a material inspection and
receiving report in the manner and to the extent required by Appendix F, Material
Inspection and Receiving Report, of the Defense FAR Supplement.

(b) Contractor submission of the material inspection and receiving information
required by Appendix F of the Defense FAR Supplement by using the Wide Area
WorkFlow (WAWPF) electronic form (see paragraph (b) of the clause at 252.232-7003)
fulfills the requirement for a material inspection and receiving report (DD Form 250).
Two copies of the receiving report (paper copies of either the DD Form 250 or the
WAWTF report) shall be distributed with the shipment, in accordance with Appendix F,
Part 4, F-401, Table 1, of the Defense FAR Supplement.

(End of clause)
252.246-7001 Warranty of Data.
Basic. As prescribed in 246.710(1) and (1)(i), use the following clause:
WARRANTY OF DATA—BASIC (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled Rights in Technical Data and Computer Software.

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with the
specifications and all other requirements of this contract. The warranty period shall
extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.

(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:

(1) Within a reasonable time after such notification, the Contracting Officer
may—
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(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(i1) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(i) Elect a price or fee adjustment instead of correction or replacement.

(3) The remedies in this clause represent the only way to enforce the
Government's rights under this clause.

(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(i) of this
clause.

(End of clause)

Alternate I. As prescribed in 246.710(1) and (1)@i1), use the following clause, which
uses a different paragraph (d)(3) than the basic clause:

WARRANTY OF DATA—ALTERNATE I (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled “Rights in Technical Data and Computer Software.”

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with the
specifications and all other requirements of this contract. The warranty period shall
extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.

(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:
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(1) Within a reasonable time after such notification, the Contracting Officer
may—

(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(i1) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(i) Elect a price or fee adjustment instead of correction or replacement.

(3) In addition to the remedies under paragraphs (d)(1) and (2) of this clause,
the Contractor shall be liable to the Government for all damages to the Government as
a result of the breach of warranty.

(1) The additional liability under paragraph (d)(3) of this clause shall not
exceed 75 percent of the target profit.

(11) fthe breach of the warranty is with respect to the data supplied by an
equipment subcontractor, the limit of the Contractor's liability shall be—

(A) Ten percent of the total subcontract price in a firm-fixed-price
subcontract;

(B) Seventy-five percent of the total subcontract fee in a cost-plus-fixed-
fee or cost-plus-award-fee subcontract; or

(C) Seventy-five percent of the total subcontract target profit or fee in a
fixed-price-incentive or cost-plus-incentive subcontract.

(i11)) Damages due the Government under the provisions of this warranty
are not an allowable cost.

(iv) The additional liability in paragraph (d)(3) of this clause shall not
apply—

(A) With respect to the requirements for product drawings and
associated lists, special inspection equipment (SIE) drawings and associated lists,
special tooling drawmgs and associated lists, SIE operating instructions, SIE
descriptive documentation, and SIE calibration procedures under MIL-T-SIOOO,
General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500,
General Specification for Technical Data Packages, Supp 1, or drawings and associated
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lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data
Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for
New Design) Amendment 4, Notice 1; or drawings and associated lists under category E
or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data
furnished by the Contractor was current, accurate at time of submission, and did not
involve a significant omission of data necessary to comply with the requirements; or

(B) To defects the Contractor discovers and gives written notice to the
Government before the Government discovers the error.

(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(i) of this
clause.

(End of clause)

Alternate II. As prescribed in 246.710(1) and (1)(iii), use the following clause, which
uses a different paragraph (d)(3) than the basic clause:

WARRANTY OF DATA—ALTERNATE II (MAR 2014)

(a) Definition. “Technical data” has the same meaning as given in the clause in this
contract entitled “Rights in Technical Data and Computer Software.”

(b) Warranty. Notwithstanding inspection and acceptance by the Government of
technical data furnished under this contract, and notwithstanding any provision of this
contract concerning the conclusiveness of acceptance, the Contractor warrants that all
technical data delivered under this contract will at the time of delivery conform with the
specifications and all other requirements of this contract. The warranty period shall
extend for three years after completion of the delivery of the line item of data (as
1dentified in DD Form 1423, Contract Data Requirements List) of which the data forms
a part; or any longer period specified in the contract.

(c¢) Contractor Notification. The Contractor agrees to notify the Contracting Officer
in writing immediately of any breach of the above warranty which the Contractor
discovers within the warranty period.

(d) Remedies. The following remedies shall apply to all breaches of the warranty,
whether the Contractor notifies the Contracting Officer in accordance with paragraph
(c) of this clause or if the Government notifies the Contractor of the breach in writing
within the warranty period:

(1) Within a reasonable time after such notification, the Contracting Officer
may—

(1) By written notice, direct the Contractor to correct or replace at the
Contractor's expense the nonconforming technical data promptly; or

(1) If the Contracting Officer determines that the Government no longer
has a requirement for correction or replacement of the data, or that the data can be
more reasonably corrected by the Government, inform the Contractor by written notice
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that the Government elects a price or fee adjustment instead of correction or
replacement.

(2) If the Contractor refuses or fails to comply with a direction under paragraph
(d)(1)@) of this clause, the Contracting Officer may, within a reasonable time of the
refusal or failure—

(1) By contract or otherwise, correct or replace the nonconforming technical
data and charge the cost to the Contractor; or

(i1) Elect a price or fee adjustment instead of correction or replacement.

(3) In addition to the remedies under paragraphs (d)(1) and (2) of this clause,
the Contractor shall be liable to the Government for all damages to the Government as
a result of the breach of the warranty.

(1) The additional liability under paragraph (d)(3) of this clause shall not
exceed ten percent of the total contract price.

(11) If the breach of the warranty is with respect to the data supplied by an
equipment subcontractor, the limit of the Contractor's liability shall be—

(A) Ten percent of the total subcontract price in a firm-fixed-price
subcontract;

(B) Seventy-five percent of the total subcontract fee in a cost-plus-fixed-
fee or cost-plus-award-fee subcontract; or

(C) Seventy-five percent of the total subcontract target profit or fee in a
fixed-price-incentive or cost-plus-incentive subcontract.

(111) The additional liability specified in paragraph (d)(3) of this clause shall
not apply—

(A) With respect to the requirements for product drawings and
associated lists, special inspection equipment (SIE) drawings and associated lists,
special tooling drawmgs and associated lists, SIE operating instructions, SIE
descriptive documentation, and SIE calibration procedures under MIL-T-SIOOO,
General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500,
General Specification for Technical Data Packages, Supp 1, or drawings and associated
lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data
Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for
New Design) Amendment 4, Notice 1; or drawings and associated lists under category E
or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data
furnished by the Contractor was current, accurate at time of submission, and did not
involve a significant omission of data necessary to comply with the requirements; or

(B) To defects the Contractor discovers and gives written notice to the
Government before the Government discovers the error.
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(e) The provisions of this clause apply anew to that portion of any corrected or
replaced technical data furnished to the Government under paragraph (d)(1)(i) of this
clause.

(End of clause)

252.246-7002 Warranty of Construction (Germany).
As prescribed in 246.710(2), use the following clause:

WARRANTY OF CONSTRUCTION (GERMANY) (JUN 1997)

(a) In addition to any other representations in this contract, the Contractor
warrants, except as provided in paragraph (j) of this clause, that the work performed
under this contract conforms to the contract requirements and is free of any defect of
equipment, material, or design furnished or workmanship performed by the Contractor
or any subcontractor or supplier at any tier.

(b) This warranty shall continue for the period(s) specified in Section 13, VOB, Part
B, commencing from the date of final acceptance of the work under this contract. If the
Government takes possession of any part of the work before final acceptance, this
warranty shall continue for the period(s) specified in Section 13, VOB, Part B, from the
date the Government takes possession.

(c) The Contractor shall remedy, at the Contractor’s expense, any failure to conform
or any defect. In addition, the Contractor shall remedy, at the Contractor’s expense,
any damage to Government-owned or -controlled real or personal property when that
damage 1s the result of—

(1) The Contractor’s failure to conform to contract requirements; or

(2) Any defect of equipment, material, or design furnished or workmanship
performed.

(d) The Contractor shall restore any work damaged in fulfilling the terms and
conditions of this clause.

(e) The Contracting Officer shall notify the Contractor, in writing, within a
reasonable period of time after the discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure, defect, or damage within a
reasonable period of time after receipt of notice, the Government shall have the right to
replace, repair, or otherwise remedy the failure, defect, or damage at the Contractor’s
expense.

(g) With respect to all warranties, express or implied, from subcontractors,
manufacturers, or suppliers for work performed and materials furnished under this
contract, the Contractor shall—

(1) Obtain all warranties that would be given in normal commercial practice;

(2) Require all warranties to be executed in writing, for the benefit of the
Government, if directed by the Contracting Officer; and
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(3) Enforce all warranties for the benefit of the Government as directed by the
Contracting Officer.

(h) In the event the Contractor’s warranty under paragraph (b) of this clause has
expired, the Government may bring suit at its expense to enforce a subcontractor’s,
manufacturer’s, or supplier’s warranty.

(1) Unless a defect is caused by the Contractor’s negligence, or the negligence of a
subcontractor or supplier at any tier, the Contractor shall not be liable for the repair of
any defects of material or design furnished by the Government or for the repair of any
damage resulting from any defect in Government-furnished material or design.

() This warranty shall not limit the Government’s right under the Inspection clause
of this contract, with respect to latent defects, gross mistakes, or fraud.

(End of clause)

252.246-7003 Notification of Potential Safety Issues.
As prescribed in 246.371(a), use the following clause:

NOTIFICATION OF POTENTIAL SAFETY ISSUES (JUN 2013)
(a) Definitions. As used in this clause—

“Credible information” means information that, considering its source and the
surrounding circumstances, supports a reasonable belief that an event has occurred or
will occur.

“Critical safety item” means a part, subassembly, assembly, subsystem, installation
equipment, or support equipment for a system that contains a characteristic, any
failure, malfunction, or absence of which could have a safety impact.

“Safety impact” means the occurrence of death, permanent total disability,
permanent partial disability, or injury or occupational illness requiring hospitalization;
loss of a weapon system; or property damage exceeding $1,000,000.

“Subcontractor’” means any supplier, distributor, vendor, or firm that furnishes
supplies or services to or for the Contractor or another subcontractor under this
contract.

(b) The Contractor shall provide notification, in accordance with paragraph (c) of
this clause, of—

(1) All nonconformances for parts identified as critical safety items acquired by
the Government under this contract; and

(2) All nonconformances or deficiencies that may result in a safety impact for
systems, or subsystems, assemblies, subassemblies, or parts integral to a system,
acquired by or serviced for the Government under this contract.

(c) The Contractor—
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(1) Shall notify the Administrative Contracting Officer (ACO) and the Procuring
Contracting Officer (PCO) as soon as practicable, but not later than 72 hours, after
discovering or acquiring credible information concerning nonconformances and
deficiencies described in paragraph (b) of this clause; and

(2) Shall provide a written notification to the ACO and the PCO within 5
working days that includes—

(1) A summary of the defect or nonconformance;
(i) A chronology of pertinent events;

(i11) The identification of potentially affected items to the extent known at
the time of notification;

(iv) A point of contact to coordinate problem analysis and resolution; and
(v) Any other relevant information.
(d) The Contractor—

(1) Is responsible for the notification of potential safety issues occurring with
regard to an item furnished by any subcontractor; and

(2) Shall facilitate direct communication between the Government and the
subcontractor as necessary.

(e) Notification of safety issues under this clause shall be considered neither an
admission of responsibility nor a release of liability for the defect or its consequences.
This clause does not affect any right of the Government or the Contractor established
elsewhere in this contract.

(H)(1) The Contractor shall include the substance of this clause, including this
paragraph (f), in subcontracts for—

(1) Parts identified as critical safety items;

(i) Systems and subsystems, assemblies, and subassemblies integral to a
system; or

(11) Repair, maintenance, logistics support, or overhaul services for systems
and subsystems, assemblies, subassemblies, and parts integral to a system.

(2) For those subcontracts, including subcontracts for commercial items,
described in paragraph (f)(1) of this clause, the Contractor shall require the
subcontractor to provide the notification required by paragraph (c) of this clause to—

(1) The Contractor or higher-tier subcontractor; and

(i) The ACO and the PCO, if the subcontractor is aware of the ACO and the
PCO for the contract.
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(End of clause)

252.246-7004 Safety of Facilities, Infrastructure, and Equipment for Military
Operations.
As prescribed in 246.270-4, use the following clause:

SAFETY OF FACILITIES, INFRASTRUCTURE, AND EQUIPMENT FOR
MILITARY OPERATIONS (OCT 2010)

(@) Definition. “Discipline Working Group,” as used in this clause, means
representatives from the DoD Components, as defined in MIL-STD-3007F, who are
responsible for the unification and maintenance of the Unified Facilities Criteria
(UFC) documents for a particular discipline area.

(b) The Contractor shall ensure, consistent with the requirements of the
applicable inspection clause in this contract, that the facilities, infrastructure, and
equipment acquired, constructed, installed, repalred mamtamed or operated under
this contract comply with Unified Facilities Criteria (UFC) 1-200-01 for—

(1) Fire protection;

(2) Structural integrity;

(3) Electrical systems;

(4) Plumbing;

(5) Water treatment;

(6) Waste disposal; and

(7) Telecommunications networks.

(¢) The Contractor may apply a standard equivalent to or more stringent than
UFC 1-200-01 upon a written determination of the acceptability of the standard by
the Contracting Officer with the concurrence of the relevant Discipline Working
Group.

(End of clause)

252.246-7005 Notice of Warranty Tracking of Serialized Items.
As prescribed in 246.710(3)(1), use the following provision:

NOTICE OF WARRANTY TRACKING OF SERIALIZED ITEMS (MAR 2016)

2«

a) Definitions. “Duration,” “enterprise”, “enterprise identifier,” “fixed expiration,”
(134 9 &« : : e &« : ’ &« e : e " 9 &« b ’
item type,” “serialized item,” “starting event,” “unique item identifier,” “usage,
“warranty administrator,” “warranty guarantor,” and “warranty tracking” are defined

in the clause at 252.246-7006, Warranty Tracking of Serialized Items.

(b) Reporting of data for warranty tracking and administration.
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(1) The Offeror shall provide the information required by the attachment
entitled “Warranty Tracking Information” on each contract line item number, subline
1item number, or exhibit line item number for warranted items with its offer.
Information required in the warranty attachment for each warranted item shall include
such information as duration, fixed expiration, item type, starting event, usage,
warranty administrator enterprise identifier, and warranty guarantor enterprise
1dentifier.

(2) The successful offeror will be required to provide the following information
no later than when the warranted items are presented for receipt and/or acceptance, in
accordance with the clause at 252.246-7006—

(A) The unique item identifier for each warranted item required by the
attachment entitled “Warranty Tracking Information;” and

(B) All information required by the attachment entitled “Source of Repair
Instructions” for each warranted item.

(3) For additional information on warranty attachments, see the “Warranty and
Source of Repair” training and “Warranty and Source of Repair Tracking User Guide”
accessible on the Product Data Reporting and Evaluation Program (PDREP) website at
https://www.pdrep.csd.disa.mil/pdrep_files/other/wsr.htm.

(End of provision)

252.246-7006 Warranty Tracking of Serialized Items.
As prescribed in 246.710(3)(i1), use the following clause:

WARRANTY TRACKING OF SERIALIZED ITEMS (MAR 2016)

(a) Definitions. As used in this clause—

“Duration” means the warranty period. This period may be a stated period of time,
amount of usage, or the occurrence of a specified event, after formal acceptance of
delivery, for the Government to assert a contractual right for the correction of defects.

“Enterprise” means the entity (e.g., a manufacturer or vendor) responsible for
granting the warranty and/or assigning unique item identifiers to serialized warranty

items.

“Enterprise identifier” means a code that is uniquely assigned to an enterprise by an
1ssuing agency.

“First use” means the initial or first-time use of a product by the Government.

“Fixed expiration” means the date the warranty expires and the Contractor’s
obligation to provide for a remedy or corrective action ends.

“Installation” means the date a unit is inserted into a higher level assembly in order
to make that assembly operational.

“Issuing agency” means an organization responsible for assigning a globally unique
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1dentifier to an enterprise, as indicated in the Register of Issuing Agency Codes for
International Standards Organization/International Electrotechnical Commission,
located at http://www.aimglobal.org/?Reg Authority15459.

“Item type” means a coded representation of the description of the item being
warranted, consisting of the codes C - component procured separate from end item, S -
subassembly procured separate from end item or subassembly, E — embedded in
component, subassembly or end item parent, and P — parent end item.

“Starting event” means the event or action that initiates the warranty, such as first
use or upon installation.

“Serialized item” means each item produced is assigned a serial number that is
unique among all the collective tangible items produced by the enterprise, or each item
of a particular part, lot, or batch number is assigned a unique serial number within that
part, lot, or batch number assignment within the enterprise identifier. The enterprise
1s responsible for ensuring unique serialization within the enterprise identifier or
within the part, lot, or batch numbers, and that serial numbers, once assigned, are
never used again.

“Unique item identifier” means a set of data elements marked on an item that is
globally unique and unambiguous.

“Usage” means the quantity and an associated unit of measure that specifies the
amount of a characteristic subject to the contractor’s obligation to provide for remedy or
corrective action, such as a number of miles, hours, or cycles.

“Warranty administrator’ means the organization specified by the guarantor for
managing the warranty.

“Warranty guarantor” means the enterprise that provides the warranty under the
terms and conditions of a contract.

“Warranty repair source” means the organization specified by a warranty guarantor
L : : y y
for receiving and managing warranty items that are returned by a customer.

“Warranty tracking” means the ability to trace a warranted item from delivery
through completion of the effectivity of the warranty.

(b) Reporting of data for warranty tracking and administration.

(1) The Contractor shall provide the information required by the attachment
entitled “Warranty Tracking Information” on each contract line item number, subline
1item number, or exhibit line item number for warranted items no later than the time of
award. Information required in the warranty attachment shall include such
information as duration, fixed expiration, item type, starting event, usage, warranty
administrator enterprise identifier, and warranty guarantor enterprise identifier.

(2) The Contractor shall provide the following information no later than when
the warranted items are presented for receipt and/or acceptance—

(A) The unique item identifier for each warranted item required by the
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attachment entitled “Warranty Tracking Information;” and

(B) The warranty repair source information and instructions for each
warranted item required by the attachment entitled “Source of Repair Instructions.”

(3) The Contractor shall submit the data for warranty tracking to the
Contracting Officer with a copy to the requiring activity and the Contracting Officer
Representative.

(4) For additional information on warranty attachments, see the “Warranty and
Source of Repair” training and “Warranty and Source of Repair Tracking User Guide”
accessible on the Product Data Reporting and Evaluation Program (PDREP) website at
https://www.pdrep.csd.disa.mil/pdrep_files/other/wsr.htm.

(c) Reservation of rights. The terms of this clause shall not be construed to limit the
Government’s rights or remedies under any other contract clause.

(End of clause)

252.246-7007 Contractor Counterfeit Electronic Part Detection and
Avoidance System.
As prescribed in 246.870-3(a), use the following clause:

CONTRACTOR COUNTERFEIT ELECTRONIC PART DETECTION AND
AVOIDANCE SYSTEM (AUG 2016)

The following paragraphs (a) through (e) of this clause do not apply unless the
Contractor is subject to the Cost Accounting Standards under 41 U.S.C. chapter 15, as
implemented in regulations found at 48 CFR 9903.201-1.

(a) Definitions. As used in this clause—

“Authorized aftermarket manufacturer” means an organization that fabricates a
part under a contract with, or with the express written authority of, the original
component manufacturer based on the original component manufacturer’s designs,
formulas, and/or specifications.

“Authorized supplier” means a supplier, distributor, or an aftermarket manufacturer
with a contractual arrangement with, or the express written authority of, the original
manufacturer or current design activity to buy, stock, repackage, sell, or distribute the
part.

“Contract manufacturer’” means a company that produces goods under contract for
another company under the label or brand name of that company.

“Contractor-approved supplier” means a supplier that does not have a contractual
agreement with the original component manufacturer for a transaction, but has been
1dentified as trustworthy by a contractor or subcontractor.

“Counterfeit electronic part” means an unlawful or unauthorized reproduction,
substitution, or alteration that has been knowingly mismarked, misidentified, or
otherwise misrepresented to be an authentic, unmodified electronic part from the
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original manufacturer, or a source with the express written authority of the original
manufacturer or current design activity, including an authorized aftermarket
manufacturer. Unlawful or unauthorized substitution includes used electronic parts
represented as new, or the false identification of grade, serial number, lot number, date
code, or performance characteristics.

“Electronic part” means an integrated circuit, a discrete electronic component
(including, but not limited to, a transistor, capacitor, resistor, or diode), or a circuit
assembly (section 818(f)(2) of Pub. L. 112-81).

“Obsolete electronic part” means an electronic part that is no longer available from
the original manufacturer or an authorized aftermarket manufacturer.

"Original component manufacturer" means an organization that designs and/or
engineers a part and is entitled to any intellectual property rights to that part.

“Original equipment manufacturer” means a company that manufactures
products that it has designed from purchased components and sells those products
under the company's brand name.

“Original manufacturer” means the original component manufacturer, the
original equipment manufacturer, or the contract manufacturer.

“Suspect counterfeit electronic part” means an electronic part for which credible
evidence (including, but not limited to, visual inspection or testing) provides reasonable
doubt that the electronic part is authentic.

(b) Acceptable counterfeit electronic part detection and avoidance system. The
Contractor shall establish and maintain an acceptable counterfeit electronic part
detection and avoidance system. Failure to maintain an acceptable counterfeit
electronic part detection and avoidance system, as defined in this clause, may result in
disapproval of the purchasing system by the Contracting Officer and/or withholding of
payments and affect the allowability of costs of counterfeit electronic parts or suspect
counterfeit electronic parts and the cost of rework or corrective action that may be
required to remedy the use or inclusion of such parts (see DFARS 231.205-71).

(c) System criteria. A counterfeit electronic part detection and avoidance system
shall include risk-based policies and procedures that address, at a minimum, the
following areas:

(1) The training of personnel.

(2) The inspection and testing of electronic parts, including criteria for
acceptance and rejection. Tests and inspections shall be performed in accordance with
accepted Government- and industry-recognized techniques. Selection of tests and
inspections shall be based on minimizing risk to the Government. Determination of
risk shall be based on the assessed probability of receiving a counterfeit electronic part;
the probability that the inspection or test selected will detect a counterfeit electronic
part; and the potential negative consequences of a counterfeit electronic part being
installed (e.g., human safety, mission success) where such consequences are made
known to the Contractor.
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(3) Processes to abolish counterfeit parts proliferation.

(4) Risk-based processes that enable tracking of electronic parts from the
original manufacturer to product acceptance by the Government, whether the electronic
parts are supplied as discrete electronic parts or are contained in assemblies, in
accordance with paragraph (c) of the clause at 252.246-7008, Sources of Electronic Parts
(also see paragraph (c)(2) of this clause).

(5) Use of suppliers in accordance with the clause at 252.246-7008.

(6) Reporting and quarantining of counterfeit electronic parts and suspect
counterfeit electronic parts. Reporting is required to the Contracting Officer and to the
Government-Industry Data Exchange Program (GIDEP) when the Contractor becomes
aware of, or has reason to suspect that, any electronic part or end item, component,
part, or assembly containing electronic parts purchased by the DoD, or purchased by a
Contractor for delivery to, or on behalf of, the DoD, contains counterfeit electronic parts
or suspect counterfeit electronic parts. Counterfeit electronic parts and suspect
counterfeit electronic parts shall not be returned to the seller or otherwise returned to
the supply chain until such time that the parts are determined to be authentic.

(7) Methodologies to identify suspect counterfeit parts and to rapidly determine
if a suspect counterfeit part is, in fact, counterfeit.

(8) Design, operation, and maintenance of systems to detect and avoid
counterfeit electronic parts and suspect counterfeit electronic parts. The Contractor
may elect to use current Government- or industry-recognized standards to meet this
requirement.

(9) Flow down of counterfeit detection and avoidance requirements, including
applicable system criteria provided herein, to subcontractors at all levels in the supply
chain that are responsible for buying or selhng electronic parts or assemblies containing
electronic parts, or for performing authentication testing.

(10) Process for keeping continually informed of current counterfeiting
information and trends, including detection and avoidance techniques contained in
appropriate industry standards and using such information and techniques for
continuously upgrading internal processes.

(11) Process for screening GIDEP reports and other credible sources of
counterfeiting information to avoid the purchase or use of counterfeit electronic parts.

(12) Control of obsolete electronic parts in order to maximize the availability
and use of authentic, originally designed, and qualified electronic parts throughout the
product’s life cycle.

(d) Government review and evaluation of the Contractor’s policies and procedures
will be accomplished as part of the evaluation of the Contractor’s purchasing system in
accordance with 252.244-7001, Contractor Purchasing System Administration--Basic, or
Contractor Purchasing System Administration--Alternate I.
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(e) The Contractor shall include the substance of this clause, excluding the
introductory text and including only paragraphs (a) through (e), in subcontracts,
including subcontracts for commercial items, for electronic parts or assemblies
containing electronic parts.

(End of clause)

252.246-7008 Sources of Electronic Parts.
As prescribed in 246.870-3(b), use the following clause:

SOURCES OF ELECTRONIC PARTS (MAY 2018)
(a) Definitions. As used in this clause—

“Authorized aftermarket manufacturer” means an organization that fabricates a
part under a contract with, or with the express written authority of, the original
component manufacturer based on the original component manufacturer’s designs,
formulas, and/or specifications.

“Authorized supplier” means a supplier, distributor, or an aftermarket manufacturer
with a contractual arrangement with, or the express written authority of, the original
manufacturer or current design activity to buy, stock, repackage, sell, or distribute the
part.

“Contract manufacturer” means a company that produces goods under contract for
another company under the label or brand name of that company.

“Contractor-approved supplier” means a supplier that does not have a contractual
agreement with the original component manufacturer for a transaction, but has been
1dentified as trustworthy by a contractor or subcontractor.

“Electronic part” means an integrated circuit, a discrete electronic component
(including, but not limited to, a transistor, capacitor, resistor, or diode), or a circuit
assembly (section 818(f)(2) of Pub. L. 112-81).

"Original component manufacturer” means an organization that designs and/or
engineers a part and is entitled to any intellectual property rights to that part.

“Original equipment manufacturer” means a company that manufactures
products that it has designed from purchased components and sells those products
under the company's brand name.

“Original manufacturer’” means the original component manufacturer, the
original equipment manufacturer, or the contract manufacturer.

(b) Selecting suppliers. In accordance with section 818(c)(3) of the National Defense
Authorization Act for Fiscal Year 2012 (Pub. L. 112-81), as amended by section 817 of
the National Defense Authorization Act for Fiscal Year 2015 (Pub. L. 113-291) and
section 885 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-
92), the Contractor shall—

1998 EDITION 252.246-15


http://www.acq.osd.mil/dpap/dars/dfars/html/current/246_8.htm#246.870-3

Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(1) First obtain electronic parts that are in production by the original
manufacturer or an authorized aftermarket manufacturer or currently available in
stock from—

(1) The original manufacturers of the parts;
(1) Their authorized suppliers; or

(i11) Suppliers that obtain such parts exclusively from the original
manufacturers of the parts or their authorized suppliers;

(2) If electronic parts are not available as provided in paragraph (b)(1) of this
clause, obtain electronic parts that are not in production by the original manufacturer
or an authorized aftermarket manufacturer, and that are not currently available in
stock from a source listed in paragraph (b)(l) of this clause, from suppliers identified by
the Contractor as contractor-approved suppliers, provided that—

(1) For identifying and approving such contractor-approved suppliers, the
Contractor uses established counterfeit prevention industry standards and processes
(including inspection, testing, and authentication), such as the DoD-adopted standards
at https://assist.dla.mil;

(1) The Contractor assumes responsibility for the authenticity of parts
provided by such contractor-approved suppliers; and

(ii1) The Contractor’s selection of such contractor-approved suppliers is
subject to review, audit, and approval by the Government, generally in conjunction
with a contractor purchasmg system review or other surveillance of purchasing
practices by the contract administration office, or if the Government obtains
credible evidence that a contractor—approved suppher has provided counterfeit
parts. The Contractor may proceed with the acquisition of electronic parts from a
contractor-approved supplier unless otherwise notified by DoD; or

(3)@) Take the actions in paragraph (b)(3)(@i1) of this clause if the Contractor—
(A) Obtains an electronic part from—

(I) A source other than any of the sources identified in paragraph
(b)(1) or (b)(2) of this clause, due to nonavailability from such sources; or

(2) A subcontractor (other than the original manufacturer) that
refuses to accept flowdown of this clause; or

(B) Cannot confirm that an electronic part is new or previously unused
and that it has not been comingled in supplier new production or stock with used,
refurbished, reclaimed, or returned parts.

(i1) If the contractor obtains an electronic part or cannot confirm an
electronic part pursuant to paragraph (b)(3)(1) of this clause—

(A) Promptly notify the Contracting Officer in writing. If such
notification is required for an electronic part to be used in a designated lot of assemblies
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to be acquired under a single contract, the Contractor may submit one notification for
the lot, providing identification of the assemblies containing the parts (e.g., serial
numbers);

(B) Be responsible for inspection, testing, and authentication, in
accordance with existing applicable industry standards; and

(C) Make documentation of inspection, testing, and authentication of
such electronic parts available to the Government upon request.

(¢c) Traceability. If the Contractor is not the original manufacturer of, or
authorized supplier for, an electronic part, the Contractor shall—

(1) Have risk-based processes (taking into consideration the consequences of
failure of an electronic part) that enable tracking of electronic parts from the
original manufacturer to product acceptance by the Government, whether the
electronic part is supplied as a discrete electronic part or is contained in an
assembly;

(2) If the Contractor cannot establish this traceability from the original
manufacturer for a specific electronic part, be responsible for inspection, testing, and
authentication, in accordance with existing applicable industry standards; and

(3)1) Maintain documentation of traceability (paragraph (c)(1) of this clause)
or the inspection, testing, and authentication required when traceability cannot be
established (paragraph (c)(2) of this clause) in accordance with FAR subpart 4.7,
and

(1) Make such documentation available to the Government upon
request.

(d) Government sources. Contractors and subcontractors are still required to comply
with the requirements of paragraphs (b) and (c) of this clause, as applicable, if—

(1) Authorized to purchase electronic parts from the Federal Supply Schedule;

(2) Purchasing electronic parts from suppliers accredited by the Defense
Microelectronics Activity; or

(3) Requisitioning electronic parts from Government inventory/stock under the
authority of 252.251-7000, Ordering from Government Supply Sources.

(1) The cost of any required inspection, testing, and authentication of such
parts may be charged as a direct cost.

(i) The Government is responsible for the authenticity of the requisitioned
parts. If any such part is subsequently found to be counterfeit or suspect counterfeit,
the Government will—

(A) Promptly replace such part at no charge; and
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(B) Consider an adjustment in the contract schedule to the extent that
replacement of the counterfeit or suspect counterfeit electronic parts caused a delay in
performance.

(e) Subcontracts. The Contractor shall include the substance of this clause,
including this paragraph (e), in subcontracts, including subcontracts for commercial
items, that are for electronic parts or assemblies containing electronic parts, unless the
subcontractor is the original manufacturer.

(End of clause)
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