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PART 232—CONTRACT FINANCING

* * * * *

SUBPART 232.5--PROGRESS PAYMENTS BASED ON COSTS

232.501  General.

232.501-1  Customary progress payment rates.

	(a)  [Except for undefinitized contract actions as provided at FAR 32.501-1(d), in lieu of the customary progress payment rates specified at FAR 32.501-1(a), t]The customary progress payment rates for DoD [solicitations issued on or after January 1, 2019, and resultant] contracts, including contracts that contain foreign military sales (FMS) requirements, are 80 [50] percent for large[other than small] business[es] concerns and 90 percent for small business[es] concerns[, unless a different rate is specified for the contractor in the Contract Business Analysis Repository (CBAR) at [details TBD].

		[(i)  Contractors can qualify for an increased customary progress payment rate of up to 95 percent, based on the following criteria:

			(A)  Other than small businesses:

	Additional percentage
	Criteria

	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	10 percent
	Does not have open level III or IV corrective action requests.  See 242.302(a).

	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	 2.5 percent
	Has provided subcontracting opportunities for Ability One [details TBD].  



			(B)  Small businesses:

	Additional percentage
	Criteria

	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	2 percent
	Does not have open level III or IV corrective action requests.  See 242.302(a).

	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.



		(ii)  However, if a contractor or any of its principals has within the preceding Government fiscal year been convicted of or had a civil judgment rendered against the contractor or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property, the contractor will not be eligible for any of the above incentives and the customary progress payment rate will be 25 percent for that contractor.

		(iii)(A)  On or before December 1 of each year, except as provided in paragraph (a)(ii) of this section, a contractor, or a higher-level owner of a contractor, may submit to [email address TBD] a representation as to which criteria specified in paragraph (a)(i) of this section the contractor meets, and request a higher customary progress payment rate on that basis.

				(1)  If a representation is made on behalf of multiple business segments, the representation must address the criteria in paragraph (a)(i) of this section for each business segment for which higher customary progress payment rates are requested.

				(2)  If the size status of a contractor varies dependent upon the North American Industry Classification System (NAICS) code of the acquisition, the contractor may submit a representation and request for higher customary progress payment rates that address the rates for both a small business and an other than small business.

				(3)  A separate representation is not required to also request a higher maximum performance-based payment rate (see 232.1001(b)(2)).

			(B)  The representation is required to be executed by a person authorized to sign for the entity submitting the representation and must at a minimum include—

				(1)  The unique entity identifier and Commercial and Government Entity (CAGE) code(s) of the contractor;

				(2)  Size status of the contractor (small, other than small, or varies dependent upon the NAICS code of the acquisition); and 

				(3)  Identification of the criteria for which the contractor is requesting increase in the customary progress payment rate for the following calendar year.  It is not necessary to submit supporting data with the representation, but the contractor is required to provide such data upon request.

		(iv)  Based on the representation received, the Director, Defense Pricing and Contracting will determine the appropriate customary progress payment rate(s) for the following calendar year.  DoD will enter the customary progress payment rate(s) into CBAR by December 31.

		(v)  If a contractor fails to submit by the December 1 deadline, then the rate for that contractor in CBAR will be 50 percent if the contractor is other than a small business and 90 percent if the contractor is a small business, unless the rate is 25 percent as provided in (a)(ii) of this section.  If the contractor subsequently submits a representation after the December 1 deadline, any increase in rates will not be effective in CBAR until 30 days after submission.

		(vi)  The rate(s) may be adjusted at any time during the year if the Director, Defense Pricing and Contracting subsequently determines that the representation provided by a contractor was not accurate.

* * * * *

232.502  Preaward matters.

[232.502-4  Contract clauses.]

232.502-4-70  Additional clauses.

* * * * *

	(b)  Use the clause at 252.232-7004, DoD [Customary] Progress Payment Rates, instead of Alternate I of the clause at FAR 52.232-16, if the contractor is a small business concern[in solicitations and contracts that include FAR 52.232-16.  Do not use Alternate I of FAR 52.232-16].

232.503  Postaward matters.

232.503-6  Suspension or reduction of payments.

	(b)  Contractor noncompliance.  

		[(i)  If the Director, Defense Pricing and Contracting subsequently determines that the representation in accordance with 232.501-1(a) is inaccurate, the progress payment rate in CBAR will be adjusted. 

		(ii)]  See also 242.7503[242.7502(c)].

* * * * *

SUBPART 232.10--PERFORMANCE-BASED PAYMENTS

232.1001  Policy.

	(a)  As with all contract financing, the purpose of performance-based payments is to assist the contractor in the payment of costs incurred during the performance of the contract.  Therefore, performance-based payments should never exceed total cost incurred at any point during the contract.  See PGI 232.1001(a) for additional information on use of performance-based payments.[In accordance with 10 U.S.C. 2307(b)(2), performance-based payments shall not be conditioned upon costs incurred in contract performance, but on the achievement of performance outcomes.]

* * * * *

232.1004  Procedures.

	(b)  [Establishing performance-based finance payment amounts.]

		Prior to using performance-based payments, the contracting officer shall—

		(i)	Agree with the offeror on price using customary progress payments before negotiation begins on the use of performance-based payments, except for modifications to contracts that already use performance-based payments;

		(ii)  Analyze the performance-based payment schedule using the performance-based payments (PBP) analysis tool.  The PBP analysis tool is on the DPAP website in the Cost, Pricing & Finance section, Performance Based Payments - Guide Book & Analysis Tool tab, at

http://www.acq.osd.mil/dpap/cpic/cp/Performance_based_payments.html.

			(A)  When considering performance-based payments, obtain from the offeror/contractor a proposed performance-based payments schedule that includes all performance-based payments events, completion criteria and event values along with the projected expenditure profile in order to negotiate the value of the performance events.  If performance-based payments are deemed practical, the Government will evaluate and negotiate the details of the performance-based payments schedule.

			(B)  For modifications to contracts that already use performance-based payments financing, the basis for negotiation must include performance-based payments.  The PBP analysis tool will be used in the same manner to help determine the price for the modification.  The only difference is that the baseline assuming customary progress payments will reflect an objective profit rate instead of a negotiated profit rate;

		(iii)  Negotiate the consideration to be received by the Government if the performance-based payments payment schedule will be more favorable to the contractor than customary progress payments;

		(iv)  Obtain the approval of the business clearance approving official, or one level above the contracting officer, whichever is higher, for the negotiated consideration; and

		(v)  Document in the contract file that the performance-based payment schedule provides a mutually beneficial settlement position that reflects adequate consideration to the Government for the improved contractor cash flow.

		[(2)  In lieu of the 90 percent maximum rate specified in the FAR for performance-based payments, the maximum rates for DoD performance-based payments in solicitations issued on or after January 1, 2019, are 50 percent for other than small businesses and 90 percent for small businesses, unless a different rate is specified for the offeror in the Contract Business Analysis Repository [detail TBD].

			(A)  Offerors can qualify for an increased maximum performance-based payment rate of up to 95 percent, based on the following criteria:

				(1)  Other than small businesses:

	Additional percentage
	Criteria

	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	10 percent
	Does not have open level III or IV corrective action requests.  See 242.302(a).

	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	 2.5 percent
	Has provided subcontracting opportunities for the blind and severely disabled [details TBD].



				(2)  Small businesses:

	Additional percentage
	Criteria

	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	2 percent
	Does not have open level III or IV corrective action requests.  See 242.302(a).

	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.



			(B)  However, if an offeror or any of its principals has within the preceding Government fiscal year been convicted of or had a civil judgment rendered against the offeror or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property, the offeror will not be eligible for any of the above incentives and the maximum performance-based payment rate will be 25 percent for that offeror.

			(C)(1)  On December 1 of each year, except as provided in paragraph (b)(2)(B) of this section, an offeror, or a higher-level owner of an offeror, may submit to [email address TBD] a representation as to which criteria specified in  paragraph (b)(2)(A) of this section the offeror meets, and request a higher customary progress payment rate on that basis.  

					(i)  If a representation is made on behalf of multiple business segments, the representation must address the criteria in paragraph (b)(2)(A) of this section for each business segment for which higher customary progress payment rates are requested.
	
					(ii)  If the size status of an offeror varies dependent upon the North American Industry Classification System (NAICS) code of the acquisition, the offeror may submit a representation and request for a higher customary progress payment rate that addresses the rates for both a small business and an other than small business.
	
					(iii)  A separate representation is not required to also request a higher maximum performance-based payment rate (see 232.501-1(a)).

				(2)  The representation is required to be executed by a person authorized to sign for the entity submitting the representation and must at a minimum include—

					(i)  The unique entity identifier and Commercial and Government Entity (CAGE) code(s) of the offeror;

					(ii)  Size status of the offeror (small, other than small, or varies dependent upon the NAICS code of the acquisition); and 

					(iii)  Identification of the criteria for which the offeror is requesting increase in the customary progress payment rate for the following calendar year.  It is not necessary to submit supporting data with the representation, but the offeror is required to provide such data upon request.   

			(D)  Based on the representation received, the Director, Defense Pricing and Contracting will determine the appropriate maximum performance-based payment rate(s) for the following calendar year.  DoD will enter the maximum performance-based payment rate(s) into CBAR by December 31.

			(E)  If an offeror fails to submit by the December 1 deadline, then the rate for that offeror in CBAR will be 50 percent if the offeror is other than a small business and 90 percent if the offeror is a small business, unless the rate is 25 percent as provided in (b)(2)(B) of this section.  If the offeror subsequently submits a representation after the December 1 deadline, any increase in rates will not be effective in CBAR until 30 days after submission.

			(F)  The rate(s) may be adjusted at any time during the year if the Director, Defense Pricing and Contracting subsequently determines that the representation provided by an offeror was not accurate.]

	(c)  Instructions for multiple appropriations.  If the contract contains foreign military sales requirements, the contracting officer shall provide instructions for distribution of the contract financing payments to each country’s account.

[(S-70)  Eligibility for performance-based payments.  Nontraditional defense contractors and other private sector companies shall be eligible for performance-based payments, consistent with best commercial practices.  In accordance with 10 U.S.C. 2307(b), a contractor’s accounting system shall be in compliance with Generally Accepted Accounting Principles in order to receive performance-based payments.  10 U.S.C. 2307 does not grant the Defense Contract Audit Agency the authority to audit compliance with Generally Accepted Accounting Principles.]  

232.1005-70  Contract clauses[Solicitation provision].
 The contracting officer shall include the following clauses with appropriate fill-ins in solicitations and contracts that include performance-based payments:

	(a)  For performance-based payments made on a whole-contract basis, use the clause at 252.232-7012, Performance-Based Payments–Whole-Contract Basis.

	(b)  For performance-based payments made on a deliverable-item basis, use the clause at 252.232-7013, Performance-Based Payments--Deliverable-Item Basis.

[Use the provision 252.232-70YY, DoD Maximum Performance-Based Payment Rates, in solicitations that include FAR 52.232-28, Invitation to Propose Performance-Based Payments.]

* * * * *

SUBPART 242—CONTRACT ADMINISTRATION AND AUDIT SERVICES

* * * * *

SUBPART 242.3—CONTRACT ADMINISTRATION OFFICE FUNCTIONS

* * * * *

242.302  Contract administration functions.

	(a)  [Government personnel performing contract administration duties outlined in FAR 42.302(a) and this paragraph issue a corrective action request when contractual noncompliance is independently identified.  The Defense Contract Management Agency has identified four levels of corrective action requests.

		(i)  Level I is issued for noncompliances that are minor in nature, are promptly corrected by the contractor, and present no need for root cause determination or further preventive action.

		(ii)  Level II is issued for noncompliances that are not promptly correctable and warrant root cause analysis and preventive action, or need action by the contractor to determine if other product/services are affected.

		(iii)  Level III is issued to the contractor’s management responsible for the company or business segment to call attention to a serious noncompliance, a significant deficiency pursuant to 252.242-7005(b), a failure to respond to a lower level corrective action request, or to remedy recurring noncompliance.

		(iv)  Level IV is issued to the contractor’s segment or corporate management and when the contractual noncompliance(s) is of a serious nature or when a Level III corrective action request has been ineffective.

		(v)  For additional information on corrective action requests, see PGI 242.302(a).]

		(7)  * * *


* * * * *

[bookmark: BM242_70]SUBPART 242.70-- CONTRACTOR BUSINESS SYSTEMS


242.7000  Contractor business system deficiencies.

 * * * * *

	(b)  Determination to withhold payments.

If the contracting officer makes a final determination to disapprove a contractor’s business system in accordance with the clause at 252.242-7005, Contractor Business Systems, the contracting officer shall—

		(1)  In accordance with agency procedures, identify one or more covered contracts containing the clause at 252.242-7005, Contractor Business Systems, from which payments will be withheld[, except that, if a contract includes the clause 252.232-7004, DoD Customary Progress Payments, or the provision 252.232-70YY, DoD Maximum Performance-Based Payments, the contracting officer shall not withhold progress payments or performance based payments from that contract unless the contractor is receiving progress payments or performance-based payments under the contract at a rate specified in Contract Business Analysis Repository that includes the 10 percent incentive based on having acceptable business systems without significant deficiencies (see 232.501-1(a))].  When identifying the covered contracts from which to withhold payments, the contracting officer shall ensure that the total amount of payment withholding under 252.242-7005 does not exceed 10 percent of progress payments, performance-based payments, and interim payments under cost-reimbursement, labor-hour, and time-and-materials contracts billed under each of the identified covered contracts.  Similarly, the contracting officer shall ensure that the total amount of payment withholding under the clause at 252.242-7005, Contractor Business Systems, for each business system does not exceed five percent of progress payments, performance-based payments, and interim payments under cost-reimbursement, labor-hour, and time-and-materials contracts billed under each of the identified covered contracts.  The contracting officer has the sole discretion to identify the covered contracts from which to withhold payments.

* * * * *

PART 252  SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
[bookmark: BM252232]
[bookmark: 252.232-7004]252.232-7004  DoD [Customary] Progress Payment Rates.
As prescribed in 232.502-4-70(b), use the following clause:

DOD [CUSTOMARY] PROGRESS PAYMENT RATES (OCT 2014[DATE])

	[(a)]  If the Contractor is a small business concern, t[T]he Progress Payments clause of this contract is modified to change each mention of the progress payment rate and liquidation rate [in paragraphs (a)(1), (a)(6), and (b)] (excepting paragraph (k), Limitations on Undefinitized Contract Actions) to 90[50] percent [if the Contractor is other than a small business and 90 percent if the Contractor is a small business, unless a different rate is specified for the Contractor in the Contract Business Analysis Repository (CBAR) at [details TBD].  The limitations on undefinitized contract actions in paragraph (k) of the Progress Payments clause remain at a maximum of 80 percent for both the progress payment rate and the liquidation rate, notwithstanding any higher rate specified in CBAR].  

	[(b)  If the Contractor has a satisfactory record of performance, the Contractor can qualify for an increased customary progress payment rate of up to 95 percent, based on the following criteria:

		(1)  If the Contractor is other than a small business:

	Additional percentage
	Criteria

	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	10 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	 2.5 percent
	Has provided subcontracting opportunities for AbilityOne [details TBD]. 



		(2)  If the Contractor is a small business:

	Additional percentage
	Criteria

	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	2 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.



	(c)  However, if the Contractor or any of its principals has within the preceding Government fiscal year been convicted of or had a civil judgment rendered against the Contractor or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property, the Contractor will not be eligible for any of the above incentives and the customary progress payment rate will be 25 percent.  

	(d)(1)  On December 1 of each year, except as provided in paragraph (c) of this clause, the Contractor, or a higher-level owner of the Contractor, may submit to [email address TBD] a representation as to which criteria specified in paragraph (b) of this clause the Contractor meets, and request a higher customary progress payment rate on that basis.  

			(i)  If a representation is made on behalf of multiple business segments, the representation shall address the criteria in paragraph (b) of this clause for each business segment for which higher customary progress payment rates are requested.  Business segments that meet the same criteria may be grouped together. 

			(ii)  If the size status of the Contractor varies dependent upon the North American Industry Classification System (NAICS) code of the acquisition, the Contractor may submit a representation and request for a higher customary progress payment rate that addresses the rates for both a small business and an other than small business.

			(iii)  A separate representation is not required to also request a higher maximum performance-based payment rate (see DFARS 232.1004(b)(2)).
		
		(2)  The representation shall be executed by a person authorized to sign for the entity submitting the representation and shall at a minimum include—

			(i)  The unique entity identifier and Commercial and Government Entity (CAGE) code(s) of the Contractor;

			(ii)  The size status of the Contractor (small, other than small, or varies dependent upon the NAICS code of the acquisition); and 

			(iii)  Identification of the criteria for which the Contractor is requesting increase in the customary progress payment rate for the following calendar year.  It is not necessary to submit supporting data with the representation, but the Contractor is required to provide such data upon request. 

		(3)  The template in paragraph (h) of this clause may be used for the submission of the request and representation.  

	(e)  Based on the representation received, the Director, Defense Pricing and Contracting will determine the appropriate customary progress payment rate(s) for the following calendar year.  DoD will enter the customary progress payment rate(s) into CBAR by December 31. 

	(f)  If the Contractor fails to submit by the December 1 deadline, then the rate for the Contractor in CBAR will be 50 percent if the Contractor is other than a small business and 90 percent if the Contractor is a small business, except as provided in paragraph (c) of this clause.  If the Contractor subsequently submits a representation after the December 1 deadline, any increase in rates will not be effective in CBAR until 30 days after submission.

	(g)  The rate(s) may be adjusted at any time during the year if the Director, Defense Pricing and Contracting subsequently determines that the representation provided by a contractor was not accurate.

	(h)  Template. 
	Company Letterhead

I, _____[print name and title]___, request customary progress payment/maximum performance based payment rate(s) as follows:

1.a.  Name and address of company:
   b.  Unique Entity Identifier
   c.  Commercial and Government Entity (CAGE) Code(s).
   d.  Size status.  Fill out Table A if other than small business.  Fill out Table B if a small business.  If size status varies dependent upon NAICS code, fill out both tables.

	Table A - Other than small business:

	Enter “Yes” if meet the criteria, “No” if do not meet.
	50 percent plus additional percentage
	Criteria

	
	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	
	10 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	
	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	
	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	
	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	
	 2.5 percent
	Has provided subcontracting opportunities for AbilityOne [details TBD].



Total customary progress payment/maximum performance-based payment rate requested as an other than small business:_______________

	Table B - Small business:

	Enter “Yes” if meet the criteria, “No” if do not meet.
	90 percent plus additional percentage
	Criteria

	
	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	
	2 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	
	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.


 
Total customary progress payment/maximum performance-based payment rate requested as a small business: _______

2.  Repeat above information for any additional companies for which increased customary progress payment/maximum performance-based payment rates are requested.  Business segments that meet the same criteria may be grouped together.  

The above identified entity (entities) and any of the principals thereof have not  within the preceding Government fiscal year been convicted of or had a civil judgment rendered against any entity or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property.

I represent, to the best of my knowledge and belief, that all of the above information is accurate.

_______[Signature]_______
[Printed name and title]



(End of clause)

* * * * *

[bookmark: 252.232-7012]252.232-7012  [Reserved.] Performance-Based Payments–Whole-Contract Basis.
As prescribed in 232.1005-70(a), use the following clause: 

PERFORMANCE-BASED PAYMENTS-WHOLE-CONTRACT BASIS (MAR 2014)

	(a)  Performance-based payments shall form the basis for the contract financing payments provided under this contract, and shall apply to the whole contract. The performance-based payments schedule (Contract Attachment ____) describes the basis for payment, to include identification of the individual payment events, evidence of completion, and amount of payment due upon completion of each event.

	(b)(i)  At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under this contract. To ensure compliance with this requirement, the Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format:

	Current performance-based payment(s) event(s) addressed by this request:



	Contractor shall identify—
	Amount
	Totals

	(1a) Negotiated value of all previously completed performance-based payment(s) event(s);
	 
	 

	(1b) Negotiated value of the current performance-based payment(s) event(s);
	 
	 

	(1c) Cumulative negotiated value of performance-based payment(s) events completed to date (1a) + (1b);
	 
	 

	(2) Total costs incurred to date; 
	 
	 

	(3) Enter the amount from (1c) or (2), whichever is less;
	 
	 

	(4) Cumulative amount of payments previously requested; and
	 
	 

	(5) Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	 
	 



		(ii)  The Contractor shall not submit payment requests more frequently than monthly.

		(iii)  Incurred cost is determined by the Contractor’s accounting books and records, which the contractor shall provide access to upon request of the Contracting Officer for the administration of this clause.

(End of clause)

[bookmark: 252.232-7013]252.232-7013  [Reserved.] Performance-Based Payments—Deliverable-Item Basis.
As prescribed in 232.1005-70(b), use the following clause: 

PERFORMANCE-BASED PAYMENTS-DELIVERABLE-ITEM BASIS (APR 2014)

	(a)  Performance-based payments shall form the basis for the contract financing payments provided under this contract and shall apply to Contract Line Item Numbers (CLIN(s))   [Contracting Officer insert applicable CLIN(s)] . The performance-based payments schedule (Contract Attachment ____) describes the basis for payment, to include identification of the individual payment events, CLINs to which each event applies, evidence of completion, and amount of payment due upon completion of each event.

	(b)(i)  At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under CLIN(s)   [Contracting Officer insert applicable CLIN(s)] . To ensure compliance with this requirement, the Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format: 

	[bookmark: BM201_3]Current performance-based payment(s) event(s) addressed by this request:



	Contractor shall identify—
	Amount
	Totals

	(1a) Negotiated value of all previously completed performance-based payment(s) event(s);
	 
	 

	(1b) Negotiated value of the current performance-based payment(s) event(s);
	 
	 

	(1c) Cumulative negotiated value of performance-based payment(s) event(s) completed to date (1a) + (1b);
	 
	 

	(2) Total costs incurred to date;
	 
	 

	(3) Enter the amount from (1c) or (2), whichever is less;
	 
	 

	(4) Cumulative amount of payments previously requested; and
	 
	 

	(5) Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	 
	 



		(ii)  The Contractor shall not submit payment requests more frequently than monthly.

		(iii)  Incurred cost is determined by the Contractor’s accounting books and records, which the contractor shall provide access to upon request of the Contracting Officer for the administration of this clause.

(End of clause)

* * * * *

[252.232-70YY  DoD Maximum Performance-Based Payment Rates.

As prescribed in 232.1005-70, use the following provision:

DOD MAXIMUM PERFORMANCE-BASED PAYMENT RATES (DATE)

	(a)  The Invitation to Propose Performance-Based Payments provision in this solicitation is modified to change the maximum performance-based payment rate in paragraph (c)(2)(iii) of that provision to 50 percent if the Offeror is other than small business and 90 percent if the Offeror is a small business, unless a different rate is specified for the Offeror in the Contract Business Analysis Repository (CBAR) at [details TBD].

	(b)  If the Offeror has a satisfactory record of performance, the Offeror can qualify for an increased maximum performance-based payment rate of up to 95 percent, based on the following criteria:

		(1)  If the Offeror is other than small business:

	Additional percentage
	Criteria

	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	10 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	 2.5 percent
	Has provided subcontracting opportunities for AbilityOne [details TBD].




		(2)  If the Offeror is a small business:

	Additional percentage
	Criteria

	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	2 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.


 
	(c)  However, if the Offeror or any of its principals has within the preceding Government fiscal year been convicted of or had a civil judgment rendered against the Offeror or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property, the Offeror will not be eligible for any of the above incentives and the maximum performance-based payment rate will be 25 percent.

	(d)(1)  On December 1 of each year, except as provided in paragraph (c) of this provision, the Offeror, or a higher-level owner of the Offeror, may submit to [email address TBD] a representation as to which criteria specified in paragraph (b) of this provision it meets, and request a higher maximum performance-based payment rate on the basis of the applicable criteria.

			(i)  If a representation is made on behalf of multiple business segments, the representation shall address the criteria in paragraph (b) of this provision for each business segment for which higher customary progress payment rates are requested.  Business segments that meet the same criteria may be grouped together.

			(ii)  If the size status of the Offeror varies dependent upon the North American Industry Classification System (NAICS) code of the acquisition, the Offeror may submit a representation and request for a higher customary progress payment rate that addresses the rates for both a small business and an other than small business.

			(iii)  A separate representation is not required to also request a higher customary progress payment rate (see DFARS 232.501-1(a)).

		(2)  The representation shall be executed by a person authorized to sign for the entity submitting the representation and shall at a minimum include—

			(i)  The unique entity identifier and Commercial and Government Entity (CAGE) code of the Offeror;

			(ii)  The size status of the Offeror (small, other than small, or varies dependent upon the NAICS code of the acquisition); and

			(iii)  Identification of the criteria for which the Offeror is requesting increased maximum performance-based payment rate for the following calendar year.  It is not necessary to submit supporting data with the representation, but the Offeror shall provide such data upon request. 

		(3)  The template in paragraph (h) of this clause may be used for the submission of this request and representation.

	(e)  Based on the representation received, the Director, Defense Pricing and Contracting will determine the appropriate maximum performance-based payment rate(s) for the following calendar year.  DoD will enter the maximum performance-based payment rate(s) into CBAR by December 31. 
 
	(f)  If the Offeror fails to submit by the December 1 deadline, then the rate for the Offeror in CBAR will be 50 percent if the Offeror is other than a small business and 90 percent if the Offeror is a small business, except as provided in paragraph (c) of this provision.  If the Offeror subsequently submits a representation after the December 1 deadline, any increase in rates will not be effective in CBAR until 30 days after submission.

	(g)  The rate(s) may be adjusted at any time during the year if the Director, Defense Pricing and Contracting subsequently determines that the representation provided by the Offeror was not accurate.

	(h)  Template. 

	Company Letterhead

I, _____[print name and title]___, request customary progress payment/maximum performance based payment rate(s) as follows:

1.a.  Name and address of company:
   b.  Unique Entity Identifier:
   c.  Commercial and Government Entity (CAGE) code(s):
   d.  Size status.  Fill out Table A if other than a small business.  Fill out Table B if a small business.  If size status varies dependent upon NAICS code, fill out both tables.

	Table A - Other than small business:

	Enter “Yes” if meet the criteria, “No” if do not meet. 
	50 percent plus additional percentage
	Criteria

	
	10 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	
	10 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	
	10 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.

	
	 7.5 percent
	At least 95 percent of the time during the preceding Government fiscal year, when responding to solicitations that required submission of certified cost or pricing data, met the due date in the request for proposal and complied with the Proposal Adequacy Checklist (252.215-7009).

	
	 5 percent
	Has met its small business subcontracting goals during the preceding Government fiscal year.

	
	 2.5 percent
	Has provided subcontracting opportunities for AbilityOne [details TBD].  



Total customary progress payment/maximum performance-based payment rate requested as an other than small business:____________________

	Table B - Small business:

	Enter “Yes” if meet the criteria, “No” if do not meet.
	90 percent plus additional percentage
	Criteria

	
	2 percent
	Met the contract delivery dates for contract end items and contract data requirements lists or performance milestone schedule, as the case may be, at least 95 percent of the time during the preceding Government fiscal year (October 1 through September 30).

	
	2 percent
	Does not have open level III or IV corrective action requests.  See DFARS 242.302(a).

	
	1 percent
	All applicable contractor business systems are acceptable, without significant deficiencies.


 
Total customary progress payment/maximum performance-based payment rate requested as a small business: __________

2.  Repeat above information for any additional companies for which increased customary progress payment/maximum performance-based payment rates are requested.  Business segments that meet the same criteria may be grouped together. 

The above identified entity(entities) and any of the principals thereof have not  within the preceding Government fiscal year been convicted of or had a civil judgment rendered against any entity or any of its principals for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local) contract or subcontract; violation of Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal criminal tax laws, or receiving stolen property.

I represent, to the best of my knowledge and belief, that all of the above information is accurate.

________[Signature]____
[Printed name and title]



(End of provision)]
* * * * *

252.242-7005  Contractor Business Systems.
As prescribed in 242.7001, use the following clause:

CONTRACTOR BUSINESS SYSTEMS (FEB 2012[DATE])

	(a)  This clause only applies to covered contracts that are subject to the Cost Accounting Standards under 41 U.S.C. chapter 15, as implemented in regulations found at 48 CFR 9903.201-1 (see the FAR Appendix).

	(b)  Definitions.  As used in this clause—

	“Acceptable contractor business systems” means contractor business systems that comply with the terms and conditions of the applicable business system clauses listed in the definition of "contractor business systems" in this clause.

	“Contractor business systems” means—

		(1)  Accounting system, if this contract includes the clause at 252.242-7006, Accounting System Administration;

		(2)  Earned value management system, if this contract includes the clause at 252.234-7002, Earned Value Management System;

		(3)  Estimating system, if this contract includes the clause at 252.215-7002, Cost Estimating System Requirements; 

		(4)  Material management and accounting system, if this contract includes the clause at 252.242-7004, Material Management and Accounting System;

		(5)  Property management system, if this contract includes the clause at 252.245-7003, Contractor Property Management System Administration; and

		(6)  Purchasing system, if this contract includes the clause at 252.244-7001, Contractor Purchasing System Administration.

	“Significant deficiency,” in the case of a contractor business system, means a shortcoming in the system that materially affects the ability of officials of the Department of Defense to rely upon information produced by the system that is needed for management purposes.

	(c)  General.  The Contractor shall establish and maintain acceptable business 
systems in accordance with the terms and conditions of this contract.

	(d)  Significant deficiencies.  (1)  The Contractor shall respond, in writing, within 30 days to an initial determination that there are one or more significant deficiencies in one or more of the Contractor’s business systems.

		(2)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the final determination as to whether the Contractor’s business system contains significant deficiencies.  If the Contracting Officer determines that the Contractor’s business system contains significant deficiencies, the final determination will include a notice to withhold payments[, except as provided in paragraph (e) of this clause].

	[(e)  The requirements in paragraphs (f) and (g) of this clause regarding withholding of amounts due from progress payments and  performance-based payments do not apply unless the Contractor is receiving progress payments or performance-based payments under this contract at a rate specified in CBAR that includes the 10 percent incentive based on having acceptable business systems without significant deficiencies.]

	(e[f])  * * * 

	(f[g])  * * * 

* * * * *
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