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PART 215—CONTRACTING BY NEGOTIATION

* * * * * *

SUBPART 215.4—CONTRACT PRICING

* * * * *

215.404  Proposal analysis.

* * * * *

215.404-71  Weighted guidelines method.

* * * * *

215.404-71-3  Contract type risk and working capital adjustment.

* * * * *

	(d)  Evaluation criteria.

* * * * *

		(2)  Mandatory.

			(i)  The contracting officer shall assess the extent to which costs have been incurred prior to definitization of the contract action (also see 217.7404-6(a) and 243.204-70-6).  When costs have been incurred prior to definitization, generally regard the contract type risk to be in the low end of the designated range.  If a substantial portion of the costs have been incurred prior to definitization, the contracting officer may assign a value as low as 0 percent, regardless of contract type.[  However, if a contractor submits a qualifying proposal to definitize an undefinitized contract action and the contracting officer for such action definitizes the contract after the end of the 180-day period beginning on the date on which the contractor submitted the qualifying proposal (as defined in 217.7401(c)), the profit allowed on the contract shall accurately reflect the cost risk of the contractor as such risk existed on the date the contractor submitted the qualifying proposal.]

* * * * *



PART 217—SPECIAL CONTRACTING METHODS

* * * * *

SUBPART 217.74—UNDEFINITIZED CONTRACT ACTIONS

[bookmark: P744_42934]* * * * * 
217.7401 Definitions.
* * * * * 
	(c)  “Qualifying proposal” means a proposal containing sufficient data for the DoD to do complete and meaningful analyses and audits of the—
(1)  Data in the proposal; and 
(2)  Any other data that the contracting officer has determined DoD needs to review in connection with the contract.
* * * * * 
217.7402  Exceptions.

	(a)  The following undefinitized contract actions (UCAs) are not subject to this subpart.  However, the contracting officer shall apply the policy and procedures to them to the maximum extent practicable (also see paragraph (b) of this section):

		(1)  UCAs for foreign military sales;

		(2)  Purchases at or below the simplified acquisition threshold;[.]

		(3[2])  Special access programs;[.]

		(4[3])  Congressionally mandated long-lead procurement contracts.

* * * * *

217.7404  Limitations.
See PGI 217.7404 for additional guidance on obtaining approval to authorize use of an undefinitized contact action, documentation requirements, and other limitations on their use.

[	(a)  Foreign military sales contracts.  

		(1)  A contracting officer may not enter into a UCA for a foreign military sale unless—

			(i)  The contract action provides for agreement upon contractual terms, specifications, and price by the end of the 180-day period beginning on the date on which the contractor submits a qualifying proposal; and 

			(ii)  The contracting officer obtains approval from the head of the contracting activity to enter into a UCA in accordance with 217.7404-1.  

		(2)  The head of an agency may waive the requirements of paragraph (a)(1) of this section, if a waiver is necessary in order to support any of the following operations: 

			(i)  A contingency operation.

			(ii)  A humanitarian or peacekeeping operation.

	(b)  Unilateral definitization by a contracting officer.  Any UCA with a value greater than $50 million may not be unilaterally definitized until—

(1)  The earlier of—

 	(i)  The end of the 180-day period, beginning on the date on which the contractor submits a qualifying proposal to definitize the contractual terms, specifications, and price; or 

	(ii)  The date on which the amount of funds expended under the contractual action is equal to more than 50 percent of the negotiated overall not-to-exceed price for the contractual action;

(2)  The service acquisition executive for the military department that awarded the contract or the Under Secretary of Defense for Acquisition and Sustainment if the contract was awarded by a defense agency or other component of the Department of Defense, approves the definitization in writing;

(3)  The contracting officer provides a copy of the written approval to the contractor; and

(4)  A period of 30 calendar days has elapsed after the written approval is provided to the contractor.]

* * * * *

217.7404-3  Definitization schedule.

	(a)  UCAs shall contain definitization schedules that provide for definitization by the earlier of—

		(1)  The date that is 180 days after [the contractor submits a qualifying proposal.]issuance of the action (t[T]his date may [not ]be extended but may not exceed the date that is 180 days[beyond an additional 90 days without a written determination by the Secretary of the military department concerned, the head of the defense agency concerned, the commander of the combatant command concerned, or the Under Secretary of Defense for Acquisition and Sustainment that it is in the best interests of the military department, the defense agency, the combatant command, or the Department of Defense, respectively, to continue the action] after the contractor submits a qualifying proposal); or

		(2)  The date on which the amount of funds obligated under the contract action is equal to more than 50 percent of the not-to-exceed price.

	(b)  Submission of a qualifying proposal in accordance with the definitization schedule is a material element of the contract.  If the contractor does not submit a timely qualifying proposal, the contacting officer may suspend or reduce progress payments under FAR 32.503-6, or take other appropriate action.

* * * * *

217.7404-5  Exceptions.

	(a)  The limitations in 217.7404-2, 217.7404-3, and 217.7404-4 do not apply to UCAs for the purchase of initial spares.

	(b)  The head of an agency may waive the limitations in [217.7404(a),] 217.7404-2, 217.7404-3, and 217.7404-4 for UCAs if the head of the agency determines that the waiver is necessary to support—

		(1)  A contingency operation; or

		(2)  A humanitarian or peacekeeping operation.

* * * * *

217.7404-6  Allowable profit.

When the final price of a UCA is negotiated after a substantial portion of the required performance has been completed, the head of the contracting activity shall ensure the profit allowed reflects—

	(a)  Any reduced cost risk to the contractor for costs incurred during contract performance before negotiation of the final price[.  However, if a contractor submits a qualifying proposal to definitize a UCA and the contracting officer for such action definitizes the contract after the end of the 180-day period beginning on the date on which the contractor submitted the qualifying proposal, the profit allowed on the contract shall accurately reflect the cost risk of the contractor as such risk existed on the date the contractor submitted the qualifying proposal]; 

	(b)  Any reduced cost risk to the contractor for costs expected to be incurred during performance of the remainder of the contract; and

	(c)  The requirements at 215.404-71-3(d)(2).  The risk assessment shall be documented in the price negotiation memorandum.

* * * * *
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