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PART 227—PATENTS, DATA, AND COPYRIGHTS

* * * * *
[bookmark: BM227_4]SUBPART 227.71--RIGHTS IN TECHNICAL DATA
[bookmark: _Hlk13603363]* * * * *

227.7103-13  Government right to review, verify, challenge, and validate asserted restrictions.

* * * * *

	(c)  Challenge considerations and presumption.

* * * * *

		(2)  [Commercial items–p]Presumption regarding development exclusively at private expense.  10 U.S.C. 2320(b)(1) and 2321(f) establish a presumption and procedures regarding validation of asserted restrictions for technical data related to commercial items, and to major systems, on the basis of development exclusively at private expense.

			(i)  Commercial items.  Except as provided in paragraph (c)(2)(ii) of this section, c[  C]ontracting officers shall presume that a commercial item was developed exclusively at private expense whether or not a contractor or subcontractor submits a justification in response to a challenge notice.  When a challenge is warranted[ for a commercial item], a contractor's or subcontractor's failure to respond to the challenge notice cannot be the sole basis for issuing a final decision denying the validity of an asserted restriction.

[bookmark: _GoBack]			(ii)  Major weapon systems.  When the contracting officer challenges an asserted restriction regarding technical data for a major weapon system or a subsystem or component thereof on the basis that the technology was not developed exclusively at private expense—

				(A)  The presumption in paragraph (c)(2)(i) of this section applies to—

					(1)  A commercial subsystem or component of a major weapon system, if the major weapon system was acquired as a commercial item in accordance with subpart 234.70 (10 U.S.C. 2379(a));

					(2)  A component of a subsystem, if the subsystem was acquired as a commercial item in accordance with subpart 234.70 (10 U.S.C. 2379(b)); and

					(3)  Any other component, if the component is a commercially available off-the-shelf item or a commercially available off-the-shelf item with modifications of a type customarily available in the commercial marketplace or minor modifications made to meet Federal Government requirements; and

				(B)  In all other cases, the contracting officer shall sustain the challenge
unless information provided by the contractor or subcontractor demonstrates that the 
item was developed exclusively at private expense.

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
SUBPART 252.2—TEXT OF PROVISIONS AND CLAUSES

252.227-7037  Validation of Restrictive Markings on Technical Data.
As prescribed in 227.7102-4(c), 227.7103-6(e)(3), 227.7104(e)(5), or 227.7203-6(f), use the following clause:

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (SEP 2016[DATE])

* * * * *

	(b)  [Commercial items–p]Presumption regarding development exclusively at private expense.

		(1)  Commercial items.

			(i)  Except as provided in paragraph (b)(2) of this clause, t[T]he Contracting Officer will presume that the Contractor’s or a subcontractor’s asserted use or release restrictions with respect to a commercial item is justified on the basis that the item was developed exclusively at private expense.

			(ii)  The Contracting Officer will not challenge such assertions unless the Contracting Officer has information that demonstrates that the commercial item was not developed exclusively at private expense.

		(2)  Major weapon systems.  In the case of a challenge to a use or release restriction that is asserted with respect to data of the Contractor or a subcontractor for a major weapon system or a subsystem or component thereof on the basis that the major weapon system, subsystem, or component was developed exclusively at private expense—

			(i)  The presumption in paragraph (b)(1) of this clause applies to—

				(A)  A commercial subsystem or component of a major weapon system, if the major weapon system was acquired as a commercial item in accordance with DFARS subpart 234.70 (10 U.S.C. 2379(a));

				(B)  A component of a subsystem, if the subsystem was acquired as a commercial item in accordance with DFARS subpart 234.70 (10 U.S.C. 2379(b)); and

				(C)  Any other component, if the component is a commercially available off-the-shelf item or a commercially available off-the-shelf item with modifications of a type customarily available in the commercial marketplace or minor modifications made to meet Federal Government requirements; and

			(ii)  In all other cases, the challenge to the use or release restriction will be sustained unless information provided by the Contractor or a subcontractor demonstrates that the item or process was developed exclusively at private expense.

	(c)  Justification.  The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data delivered or required to be delivered under the contract or subcontract.  Except as provided in paragraph (b)(1) of this clause, the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e) of this clause.

* * * * *

(End of clause)

* * * * *
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