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PART 210—MARKET RESEACH

210.001  Policy.

	(a)  In addition to the requirements of FAR 10.001(a), agencies shall—

		(i)  Conduct market research appropriate to the circumstances before issuing a solicitation with tiered evaluation of offers (section 816 of Pub. L. 109-163); and

		(ii)  Use the results of market research to determine whether the criteria in FAR 
part 19 are met for setting aside the acquisition for small business or, for a task or delivery order, whether there are a sufficient number of qualified small business concerns available to justify limiting competition under the terms of the contract.  If the contracting officer cannot determine whether the criteria are met, the contracting officer shall include a written explanation in the contract file as to why such a 
determination could not be made (section 816 of Pub. L. 109-163).

		[(iii)  Use market research, where appropriate, to inform price reasonableness determinations (see 212.209 and 234.7002).] 

* * * * *

PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.2-- SPECIAL REQUIREMENTS FOR THE ACQUISITION OF COMMERCIAL ITEMS 

* * * * *

212.209  Determination of price reasonableness.

[bookmark: _GoBack]	(a)  Market research shall be used, where appropriate, to inform price reasonableness determinations.[In accordance with 10 U.S.C. 2377(d), agencies shall conduct or obtain market research to support the determination of the reasonableness of price for commercial items contained in any bid or offer submitted in response to an agency solicitation.  To the extent necessary to support such market research, the contracting officer for the solicitation—
[bookmark: d_1]
[bookmark: d_2]		(1)  In the case of major weapon systems items acquired as commercial items under 10 U.S.C. 2379, shall use information submitted under 234.7002(d); and

		(2)  In the case of other items, may require the offeror to submit other relevant information as described in this section.

	(b)  If the contracting officer determines that the information obtained through market research pursuant to paragraph (a) of this section, is insufficient to determine the reasonableness of price, the contracting officer shall consider information submitted by the offeror of recent purchase prices paid by the Government and commercial customers for the same or similar commercial items under comparable terms and conditions in establishing price reasonableness on a subsequent purchase if the contracting officer is satisfied that the prices previously paid remain a valid reference for comparison.  In assessing whether the prices previously paid remain a valid reference for comparison, the contracting officer shall consider the totality of other relevant factors such as the time elapsed since the prior purchase and any differences in the quantities purchased (10 U.S.C. 2306a(b)).

	(c)  If the contracting officer determines that the offeror cannot provide sufficient information as described in paragraph (b) of this section to determine the reasonableness of price, the contracting officer should request the offeror to submit information on—

		(1)  Prices paid for the same or similar items sold under different terms and conditions;

		(2)  Prices paid for similar levels of work or effort on related products or services;

		(3)  Prices paid for alternative solutions or approaches; and

		(4)  Other relevant information that can serve as the basis for determining the reasonableness of price.

	(d)  Nothing in this section shall be construed to preclude the contracting officer from requiring the contractor to supply information that is sufficient to determine the reasonableness of price, regardless of whether or not the contractor was required to provide such information in connection with any earlier procurement.  If the contracting officer determines that the pricing information submitted is not sufficient to determine the reasonableness of price, the contracting officer may request other relevant information regarding the basis for price or cost, including uncertified cost data such as labor costs, material costs, and other direct and indirect costs.

* * * * * 

PART 215—CONTRACTING BY NEGOTIATION

* * * * *

SUBPART 215.4—CONTRACT PRICING

* * * * *

215.403  Obtaining certified cost or pricing data.

* * * * *

215.403-3  Requiring data other than certified cost or pricing data.
Follow the procedures at PGI 215.403-3.

	[(c)  Commercial items.  For determination of price reasonableness of major weapon systems acquired as commercial items, see 234.7002(d).]  

* * * * *

PART 234—MAJOR SYSTEMS ACQUISITION
* * * * *
[bookmark: BM234_0]SUBPART 234.70—ACQUISITION OF MAJOR WEAPON SYSTEMS AS COMMERCIAL ITEMS

234.7000  Scope of subpart.
This subpart—

	(a)  Implements 10 U.S.C. 2379; and

	(b)  Requires a determination by the Secretary of Defense and a notification to Congress before acquiring a major weapon system as a commercial item.

234.7001 Definition[s].

[As used in this subpart--]

	“Major weapon system,” as used in this subpart, means a weapon system acquired pursuant to a major defense acquisition program.

["Value analysis” means a systematic and objective evaluation of the function of a product and its related costs, whose purpose is to ensure optimum value.] 

234.7002  Policy.

	(a)  Major weapon systems.  

		(1)  A DoD major weapon system may be treated as a commercial item, or acquired under procedures established for the acquisition of commercial items, only if—

			(i)  The Secretary of Defense determines that—

				(A)  The major weapon system is a commercial item as defined in FAR 2.101; and

				(B)  Such treatment is necessary to meet national security objectives; 
and

			(ii)  The congressional defense committees are notified at least 30 days 
before such treatment or acquisition occurs.  Follow the procedures at PGI 234.7002.

		(2)  The authority of the Secretary of Defense to make a determination under paragraph (a)(1) of this section may not be delegated below the level of the Deputy Secretary of Defense.

* * * * *

	(d)  Relevant information.  This section implements 10 U.S.C. 2379.  [See also 212.209(a).]

		(1)  To the extent necessary to make a determination of price reasonableness, the contracting officer shall require the offeror to submit prices paid for the same or 
similar commercial items under comparable terms and conditions by both Government and commercial customers.

		(2)  If the contracting officer determines that the offeror cannot provide sufficient information described in paragraph (d)(1) of this section to determine the reasonableness of price, the contracting officer shall request the offeror to submit information on—

			(i)  Prices paid for the same or similar items under different terms and conditions;

			(ii)  Prices paid for similar levels of work or effort on related products or services;

			(iii)  Prices paid for alternative solutions or approaches; and

			(iv)  Other relevant information that can serve as the basis for a price reasonableness determination.

		(3)  If the contracting officer determines that the information submitted pursuant to paragraphs (d)(1) and (2) of this section is not sufficient to determine the reasonableness of price, the contracting officer shall request the offeror to submit other relevant information, including uncertified cost data.  However, no uncertified cost data may be required in any case in which there are sufficient non-Government sales of the same item to establish reasonableness of price.

		(4)  An offeror shall not be required to submit information described in paragraph (d)(3) of this section with regard to a commercially available off-the-shelf item.  An offeror may be required to submit such information with regard to any other item that was developed exclusively at private expense only after the head of the contracting activity determines in writing that the information submitted pursuant to paragraphs (d)(1) and (2) of this section is not sufficient to determine the reasonableness of price.

		[(5)  An offeror may submit information or analysis relating to the value of a commercial item to aid in the determination of the reasonableness of the price of such item.  Value analysis is used to understand what features or characteristics of a given product or service, or offered terms and conditions warrant consideration as having legitimate value to the Government.  A contracting officer may consider such information or analysis in addition to the information submitted pursuant to paragraphs (d)(1) and (d)(2) of this section.  For additional guidance on use of value analysis see PGI 234.7002(d)(5).]

* * * * *
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