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PART 202—DEFINITION OF WORDS AND TERMS

SUBPART 202.1--DEFINITIONS

202.101  Definitions.

* * * * *

[“Milestone decision authority,” with respect to a major defense acquisition program, major automated information system, or major system, means the official within the Department of Defense designated with the overall responsibility and authority for acquisition decisions for the program or system, including authority to approve entry of the program or system into the next phase of the acquisition process (10 U.S.C. 2431a).]

* * * * *
PART 216—TYPES OF CONTRACTS

* * * * *

SUBPART 216.1—SELECTING CONTRACT TYPES

216.102  Policies.

	[(1)  In accordance with section 829 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328), the contracting officer shall first consider the use of fixed-price contracts, including fixed-price incentive contracts, in the determination of contract type.  See 216.301-3(2) for approval requirements for certain cost-reimbursement contracts. 

	(2)]  In accordance with section 811 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239), use of any cost-reimbursement line item for the acquisition of production of major defense acquisition programs is prohibited, unless the exception at 234.004(2)(ii) applies.  

	[(3)  See 225.7301-1 for the requirement to use fixed-price contracts for acquisitions for foreign military sales.] 

* * * * *

[bookmark: 216.104-70][bookmark: BM216_1]216.104-70  Research and development.
Follow the procedures at PGI 216.104-70 for selecting the appropriate research and development contract type[, and see 235.006(b) for additional approval requirements].

* * * * *
[bookmark: BM216_3]
SUBPART 216.3--COST-REIMBURSEMENT CONTRACTS
* * * * * 

216.301-3  Limitations.

[	(1)  ]For contracts in connection with a military construction project or a military family housing project, contracting officers shall not use cost-plus-fixed-fee, cost-plus-award-fee, or cost-plus-incentive-fee contract types (10 U.S.C. 2306(c)). This applies notwithstanding a declaration of war or the declaration by the President of a national emergency under section 201 of the National Emergencies Act (50 U.S.C. 1621) that includes the use of the Armed Forces.

[	(2)  Except as provided in 235.006(b), in accordance with section 829 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328), approval of the head of the contracting activity is required prior to awarding cost-reimbursement contracts in excess of $25 million.]

* * * * * 

216.401  General.

* * * * *

[	(d)(i)  Except as provided in paragraph (d)(ii), the determination and findings justifying that the use of an incentive- or award-fee contract is in the best interest of the Government, may be signed by the head of contracting activity or a designee—

			(A)  No lower than one level below the head of the contracting activity for award fee contracts; or

			(B)  One level above the contracting officer for incentive fee contracts.

		(ii)  For cost-reimbursement incentive- or award fee contracts valued in excess of $25 million, the determination and findings justifying that the use of this type of contract is in the best interest of the Government shall be signed by the head of the contracting activity.  See DFARS 216.301-3(2).]

[bookmark: _GoBack]* * * * * 

PART 217 - SPECIAL CONTRACTING METHODS

* * * * *
SUBPART 217.2--OPTIONS

[bookmark: 217.202][bookmark: BM217_2]217.202  Use of options.

	(1)  See PGI 217.202 for guidance on the use of options.

		[(i)  See PGI 217.202(1) for guidance on the use of options with foreign military sales (FMS).  

		(ii)  See PGI 217.202(2) for the use of options with sole source major systems for U.S. and U.S./FMS combined procurements.]

	(2)  See 234.005-1 for limitations on the use of contract options for the provision of advanced component development, prototype, or initial production of technology developed under the contract or the delivery of initial or additional items.

* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.73--ACQUISITIONS FOR FOREIGN MILITARY SALES

* * * * *

[225.7301-1  Requirement to use firm-fixed-price contracts.

	(a)  Requirement.  In accordance with section 830 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328), a firm-fixed-price contract shall be used for FMS, unless the foreign country that is the counterparty to FMS—

		(1)  Has established in writing a preference for a different contract type; or

	(2)  Requests in writing that a different contract type be used for a specific FMS.  See PGI 217.202(2) on the use of priced options for FMS requirements.

	(b)  Waiver.  The requirement in paragraph (a) of this section may be waived, if the chief of the contracting office determines, on a case-by-case basis, that a different contract type is in the best interest of the United States and American taxpayers.

225.7301-2  Solicitation approval for sole source contracts.

The contracting officer shall coordinate through agency channels with the Principal Director, Defense Pricing and Contracting, prior to issuing a solicitation for a firm-fixed-price sole source contract type for U.S./FMS combined requirements for a major system that has an estimated contract value that exceeds $500 million.  See also 201.170 and PGI 216.403-1(1)(ii)(B) and (C).]

* * * * *

Part 234—MAJOR SYSTEM ACQUISITION 

* * * * *

234.004  Acquisition strategy.

* * * * *

	(2)   Contract type.

	(i)  In accordance with section 818 of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L. 109-364), for major defense acquisition programs at Milestone B—

		(A)  The M[m]ilestone D[d]ecision A[a]uthority shall select, with the advice of the contracting officer, the contract type for a development program at the time of Milestone B approval or, in the case of a space program, Key Decision Point B approval;

* * * * *

		(C)  If a cost-reimbursement type contract is selected, the contract file shall include the M[m]ilestone D[d]ecision A[a]uthority's written determination that—

* * * * *

		(ii)  In accordance with section 811 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239), for contracts entered into on or after October 1, 2014, the contracting officer shall—

			(A)  Not use cost-reimbursement line items for the acquisition of production of major defense acquisition programs, unless [the Under Secretary of Defense for Acquisition and Sustainment (]USD(AT&L[A&S)])[, or the milestone decision authority when the milestone decision authority is the service acquisition executive of the military department that is managing the program,] submits to the congressional defense committees—

				(1)  A written certification that the particular cost-reimbursement line items are needed to provide a required capability in a timely and cost effective manner; and

				(2)  An explanation of the steps taken to ensure that cost-reimbursement line items are used only when to achieve the purposes of the exception; and

			(B)  Include a copy of such congressional certification in the contract file.

		[(iii)  See 216.301-3 for additional contract type approval requirements for cost-reimbursement contracts.

		(iv)  For fixed-price incentive (firm target) contracts, contracting officers shall comply with the guidance provided at PGI 216.403-1(1)(ii)(B) and (C).]

* * * * *

PART 235—RESEARCH AND DEVELOPMENT CONTRACTING
 
* * * * *

235.006  Contracting methods and contract type.

	(b)(i)  [Consistent with section 829 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328), the Under Secretary of Defense for Acquisition and Sustainment (USD(A&S)) has determined that the use of cost-reimbursement contracts for research and development in excess of $25 million is approved, if the contracting officer executes a written determination and findings that—

			(A)  The level of program risk does not permit realistic pricing; and

			(B)  It is not possible to provide an equitable and sensible allocation of program risk between the Government and the contractor. 

	(ii)]  For major defense acquisition programs as defined in 10 U.S.C. 2430—

			(A)  Follow the procedures at 234.004; and

			(B)  Notify the Under Secretary of Defense (Acquisition, Technology, and Logistics) (USD(AT&L)) [milestone decision authority] of an intent not to exercise a fixed-price production option on a development contract for a major weapon system reasonably in advance of the expiration of the option exercise period.

		 (ii[i])  For other than major defense acquisition programs—

			(A)  Do not award a fixed-price type contract for a development program effort unless—

				(1)  The level of program risk permits realistic pricing;

				(2)  The use of a fixed-price type contract permits an equitable and sensible allocation of program risk between the Government and the contractor; and

				(3)  A written determination that the criteria of paragraphs (b)(ii[i])(A)(1) and (2) of this section have been met is executed—
						
					(i)  By the USD(AT&L[A&S]) if the contract is over $25 million and is for: research and development for a non-major system; the development of a major system (as defined in FAR 2.101); or the development of a subsystem of a major system; or

					(ii)  By the contracting officer for any development not covered by paragraph (b)(ii[i])(A)(3)(i) of this section.

			(B)  Obtain USD(AT&L[A&S]) approval of the Government’s prenegotiation position before negotiations begin, and obtain USD(AT&L[A&S]) approval of the negotiated agreement with the contractor before the agreement is executed, for any action that is—

				(1)  An increase of more than $250 million in the price or ceiling price of a fixed-price type development contract, or a fixed-price type contract for the lead ship of a class; 

* * * * *
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