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PART 227—PATENTS, DATA, AND COPYRIGHTS

[227.001  Definition.
“Data,” as used in this part, means recorded information, regardless of form or method of the recording.  The term includes technical data and computer software.  The term does not include information incidental to contract administration, such as financial, administrative, cost or pricing, or management information.]

* * * * *

SUBPART 227.71--RIGHTS IN TECHNICAL DATA [AND ASSOCIATED RIGHTS]

* * * * *

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE DOCUMENTATION [AND ASSOCIATED RIGHTS]

227.7200  Scope of subpart.
This subpart—

	(a)  Prescribes policies and procedures for the acquisition of computer software and computer software documentation, and the rights to use, modify, reproduce, release, perform, display, or disclose such software or documentation.  It implements requirements in the following laws and Executive Order:

		(1)  10 U.S.C. 2302(4).

		(2)  10 U.S.C. 2305 (subsection (d)(4)).

		(3)  10 U.S.C. 2320.

		(4)  10 U.S.C. 2321.

		(5)  [10 U.S.C. 2322a.
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		(6)]  10 U.S.C. 2325.

		(6)[(7)]  Executive Order 12591 (subsection 1(b)(6)).

	(b)  Does not apply to—

		(1)  Computer software or computer software documentation acquired under GSA schedule contracts; or

		(2)  Releases of computer software or computer software documentation to litigation support contractors (see subpart 204.74).

* * * * *

227.7202  Commercial computer software and commercial computer software documentation.

227.7202-1  Policy.

* * * * *

	[(d)  When establishing contract requirements and negotiation objectives to meet agency needs, the Government shall consider the factors identified in 227.7203-2(b) and (c), adapted as appropriate for commercial computer software and computer software documentation.]

* * * * *

227.7203-2  Acquisition of noncommercial computer software and computer software documentation [and associated rights]. 

* * * * *

	(b)(1) Data managers or other requirements personnel are responsible for identifying the Government's minimum needs.  In addition to desired software performance, compatibility, or other technical considerations, needs determinations should consider such factors as multiple site or shared use requirements, whether the Government's software maintenance philosophy will require the right to modify or have third parties modify the software, and any special computer software documentation requirements.

		[(2)(i)  To the maximum extent practicable, the needs determination must address the acquisition at appropriate times in the life cycle of all computer software, related data, and associated license rights necessary to—

				(A)  Reproduce, build, or recompile the software from its source code and required software libraries;

				(B)  Conduct required computer software testing; and

				(C)  Deploy computer programs on relevant system hardware.

			(ii)  Needs determinations should be made as early as practicable, preferably before or during a competitive phase (10 U.S.C. 2322a).]

		([3]2)  When reviewing offers received in response to a solicitation or other request for computer software or computer software documentation, data managers must balance the original assessment of the Government's needs with prices offered. 

	(c)  Contracting officers are responsible for ensuring that, wherever practicable, solicitations and contracts—

* * * * *

		(4) Include delivery schedules and acceptance criteria for each deliverable item; and

		(5) Specifically identify the place of delivery for each deliverable item[; and

		(6)  Require that any computer software, related data, and associated license rights identified in the needs determination in paragraph (b) shall, to the extent appropriate—

			(i)  Include computer software delivered in a digital format compatible with applicable computer programs on relevant system hardware;

			(ii)  Not rely on external or additional noncommercial or commercial computer software or data, including any required software libraries, unless such software or data is included  in the items to be delivered or is commercially available, along with all necessary license rights; and

			(iii)  When the negotiated terms do not allow for the inclusion of the external or additional noncommercial or commercial computer software or data, include sufficient information to support maintenance and understanding of interfaces and software revision history, along with all necessary license rights.]

* * * * * 

PART 239—ACQUISITION OF INFORMATION TECHNOLOGY

* * * * *
SUBPART 239.1—GENERAL

239.101 Policy

	(1)  A contracting officer may not enter into a contract in excess of the simplified acquisition threshold for information technology products or services that are not commercial items unless the head of the contracting activity determines in writing that no commercial items are suitable to meet the agency's needs, as determined through the use of market research appropriate to the circumstances (see FAR 10.001(a)(3)) (section 855 of the National Defense Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

	(2)  See subpart 208.74 when acquiring commercial software or software maintenance.
	(3)  See 227.7202 for policy on the acquisition of commercial computer software and commercial computer software documentation.

	[(4)  See 227.7203 for policy on the acquisition of noncommercial computer software and noncommercial computer software documentation.]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
SUBPART 252.2—TEXT OF PROVISIONS AND CLAUSES

* * * * * 

252.227-7013  Rights in Technical Data--Noncommercial Items.
As prescribed in 227.7103-6(a), use the following clause:

RIGHTS IN TECHNICAL DATA–NONCOMMERCIAL ITEMS (FEB 2014[DATE])

	(a)  Definitions.  As used in this clause—

* * * * *

		(15) “Technical data” means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation). The term does not include computer software or data [information] incidental to contract administration, such as financial and/or management information.

* * * * *

[bookmark: 252.227-7015]252.227-7015  Technical Data--Commercial Items.
As prescribed in 227.7102-4(a)(1), use the following clause:

TECHNICAL DATA—COMMERCIAL ITEMS (FEB 2014[DATE])

	(a)  Definitions.  As used in this clause—

* * * * *

		(5)  “Technical data” means recorded information, regardless of the form or method of recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data [information] incidental to contract administration, such as financial and/or management information.

* * * * *

252.227-7018  Rights in Noncommercial Technical Data and Computer Software—Small Business Innovation Research (SBIR) Program.
As prescribed in 227.7104(a), use the following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA AND COMPUTER SOFTWARE—SMALL BUSINESS INNOVATION RESEARCH (SBIR) PROGRAM (FEB 2014[DATE])

	(a) Definitions. As used in this clause—

* * * * *

		(20) “Technical data” means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation). The term does not include computer software or data [information] incidental to contract administration, such as financial and/or management information.

* * * * *
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