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PART 202—DEFINITIONS OF WORDS AND TERMS

SUBPART 202.1

202.101  Definitions.

* * * * *

[“Nontraditional defense contractor” means an entity that is not currently performing and has not performed any contract or subcontract for DoD that is subject to full coverage under the cost accounting standards prescribed pursuant to 41 U.S.C. 1502 and the regulations implementing such section, for at least the 1-year period preceding the solicitation of sources by DoD for the procurement (10 U.S.C. 2302(9)).]

* * * * *

PART 204—ADMINISTRATIVE AND INFORMATION MATTERS

* * * * *

SUBPART 204.12—ANNUAL REPRESENTATIONS AND CERTIFICATIONS

204.1202  Solicitation provision [and contract clause].

When using the provision at FAR 52.204-8, Annual Representations and Certifications—

	(1)  Use the provision with 252.204-7007, Alternate A, Annual Representations and Certifications; and

	(2)  When the provision at FAR 52.204-7, System for Award Management, is included in the solicitation, do not include separately in the solicitation the following provisions, which are included in DFARS 252.204-7007:

		(i)  * * *

		[(xv) 252.232-7015, Performance-Based Payments—Representation.]

		(xv[vi])  252.247-7022, Representation of Extent of Transportation by Sea.

* * * * *

PART 212—ACQUISITION OF COMMERCIAL ITEMS

212.001  Definitions.  As used in this part—

* * * * * 

	“Nontraditional defense contractor” means an entity that is not currently performing and has not performed any contract or subcontract for DoD that is subject to full coverage under the cost accounting standards prescribed pursuant to 41 U.S.C. 1502 and the regulations implementing such section, for at least the 1-year period preceding the solicitation of sources by DoD for the procurement (10 U.S.C. 2302(9)).

* * * * *

PART 232—CONTRACT FINANCING

* * * * *

SUBPART 232.10—PERFORMANCE-BASED PAYMENTS

232.1001  Policy.

	(a)  As with all contract financing, the purpose of performance-based payments is to assist the contractor in the payment of costs incurred during the performance of the contract.  Therefore, performance-based payments should never exceed total cost incurred at any point during the contract.  See PGI 232.1001(a) for additional information on use of performance-based payments.  [However, in accordance with 10 U.S.C. 2307(b)(2), performance-based payments shall not be conditioned upon costs incurred in contract performance, but on the achievement of performance outcomes.  Subject to the criteria in 232.1003-70, all companies, including nontraditional defense contractors, are eligible for performance-based payments, consistent with best commercial practices.]

* * * * *

232.1003-70  Criteria for use.

The contracting officer will consider the adequacy of an offeror’s or contractor’s accounting system prior to agreeing to use performance-based payments.
[In accordance with 10 U.S.C. 2307(b)(4)(A), a contractor’s financial statements shall be in compliance with Generally Accepted Accounting Principles in order to receive performance-based payments.  10 U.S.C. 2307(b)(4)(B) specifies that it does not grant the Defense Contract Audit Agency the authority to audit compliance with Generally Accepted Accounting Principles.]

* * * * *

232.1004  Procedures.

	(b)  [Establishing performance-based finance payment amounts.] Prior to using performance-based payments, the contracting officer shall—

		(i)	Agree with the offeror on price using customary progress payments before negotiation begins on the use of performance-based payments, except for modifications to contracts that already use performance-based payments[The contracting officer should include in a solicitation both the progress payments and performance-based payments provisions and clauses prescribed in this part, when considering both types of payment methods.  Only one type of financing will be included in the resultant contract, except as may be authorized on separate orders subject to FAR 32.1003(c)).] 

		(ii)  [The contracting officer shall a]Analyze the performance-based payment schedule using the performance-based payments (PBP) analysis tool.  The PBP analysis tool is on the DPAP[DPC] website in the Cost, Pricing & Finance section, Performance Based Payments - Guide Book & Analysis Tool tab, at http://www.acq.osd.mil/dpap/cpic/cp/Performance_based_payments.html.

			(A)  When considering performance-based payments, obtain from the offeror/contractor a proposed performance-based payments schedule that includes all performance-based payments events, completion criteria and event values along with the projected [monthly] expenditure profile in order to negotiate the value of the performance events [such that the performance-based payments are not expected to result in an unreasonably low or negative level of contractor investment in the contract].  If performance-based payments are deemed practical, the Government will evaluate and negotiate the details of the performance-based payments schedule.

			(B)  For modifications to contracts that already use performance-based payments financing, the basis for negotiation must include performance-based payments.  The PBP analysis tool will be used in the same manner to help determine the price for the modification.  The only difference is that the baseline assuming customary progress payments will reflect an objective profit rate instead of a negotiated profit rate; 

		(iii)  Negotiate the consideration to be received by the Government if the performance-based payments payment schedule will be more favorable to the contractor than customary progress payments;

		(iv)  Obtain the approval of the business clearance approving official, or one level above the contracting officer, whichever is higher, for the negotiated consideration; and

		(v[iii])  [The contracting officer shall d]Document in the contract file that the performance-based payment schedule provides a mutually beneficial settlement position that reflects adequate consideration to the Government for the improved contractor cash flow.

* * * * *

232.1005-70  [Solicitation provisions] and C[c]ontract clauses.

	[(a)]   * * *

      	(a[1])  * * * 

      	(b[2])  * * *

	[(b)  Use the provision at 252.232-7015, Performance-Based Payments—Representation, in solicitations where the resulting contract may include performance-based payments.

	(c)  Use the provision at 252.232-7016, Notice of Progress Payments or Performance-Based Payments, in lieu of FAR 52.232-13, Notice of Progress Payments, when the solicitation contains clauses for progress payments and performance-based payments (only one type of financing will be included in the resultant contract, except as may be authorized on separate orders subject to FAR 32.1003(c)).]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[bookmark: 252.204-7007]252.204-7007  Alternate A, Annual Representations and Certifications.
As prescribed in 204.1202, use the following provision:

ALTERNATE A, ANNUAL REPRESENTATIONS AND CERTIFICATIONS
 (DEC 2019[APR 2020])

Substitute the following paragraphs (b), (d), and (e) for paragraphs (b) and (d) of the provision at FAR 52.204-8

     (d)  * * *

		(2)  The following representations or certifications in SAM are applicable to this solicitation as indicated by the Contracting Officer: [Contracting Officer check as appropriate.]

* * * * * 

			[____(vii)  252.232-7015, Performance-Based Payments--Representation.] 

* * * * *

252.232-7012  Performance-Based Payments–Whole-Contract Basis.
As prescribed in 232.1005-70(a)[(1)], use the following clause:

PERFORMANCE-BASED PAYMENTS—WHOLE-CONTRACT BASIS (MAR 2014[APR 2020])

* * * * *

	[(b)  In accordance with 10 U.S.C. 2307(b)(4)(A), the Contractor’s financial statements shall be in compliance with Generally Accepted Accounting Principles in order to receive performance-based payments.

	(c)(1)](b)(i)   At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under this contract.  To ensure compliance with this requirement, t[T]he Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format:

	Current performance-based payment(s) event(s) addressed by this request:




	Contractor shall identify—
	Amount
	Totals

	(1a)  Negotiated value of all previously completed performance-based payment(s) event(s);
	
	

	(1b)  Negotiated value of the current performance-based payment(s) event(s);
	
	

	(1c)  Cumulative negotiated value of performance-based payment(s) events completed to date (1a) + (1b); [and]
	
	

	(2)  Total costs incurred to date; [.]
	
	

	(3)  Enter the amount from (1c) or (2), whichever is less;
	______________.
	.________________

	(4)  Cumulative amount of payments previously requested; and
	_______________
	_________________

	(5)  Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	.______________
	_________________



[bookmark: BM252232]	(ii)  The Contractor shall not submit payment requests more frequently than monthly.

		(iii[2])  Incurred cost is determined by the Contractor’s accounting books and records, [to] which the c[C]ontractor shall provide access to upon request of the Contracting Officer for the administration of this clause.  [An acceptable accounting system in accordance with DFARS 252.242-7006 is not required for reporting of incurred costs under this clause.  If the Contractor’s accounting system is not capable of tracking costs on a job order basis, the Contractor shall provide a realistic approximation of the allocation of incurred costs attributable to this contract in accordance with the Contractor’s accounting system.  FAR 52.232-32(m) does not require certification of incurred costs.

    (d)  Security for financing. 

(1)  Title to the property described in paragraph (f) of the clause at FAR 52.232-32, Performance-Based Payments, is the preferred security for receipt of performance-based payments. 
 
		(2)(i)  If the Contractor’s accounting system is not capable of identifying and tracking through the build cycle the property that is allocable and properly chargeable to this contract, the Contracting Officer may consider acceptance of one or a combination of the following alternative forms of security sufficient to constitute adequate security for the performance-based payments and so specify in the contract, consistent with FAR 32.202-4: 
 
 				(A)  A paramount lien on assets.

 				(B)  An irrevocable letter of credit from a federally insured financial institution. 

				(C)  A bond from a surety, acceptable in accordance with FAR part 28. 

				(D)  A guarantee of repayment from a person or corporation of demonstrated liquid net worth, connected by significant ownership interest to the Contractor.

 				(E)  Title to identified Contractor assets of adequate worth.  

 			(ii)  Paragraph (f) of the clause at FAR 52.232-32 does not apply to the extent that the Contractor and the Contracting Officer agree on alternative forms of security.  In the event the Contractor fails to provide adequate security, as required in this contract, no financing payment will be made under this contract.  Upon receipt of adequate security, financing payments will be made, including all previous payments to which the Contractor is entitled, in accordance with the terms of the provisions for contract financing.  If at any time the Contracting Officer determines that the security provided by the Contractor is insufficient, the Contractor shall promptly provide such additional security as the Contracting Officer determines necessary.  In the event the Contractor fails to provide such additional security, the Contracting Officer may collect or liquidate such security that has been provided and suspend further payments to the Contractor; and the Contractor shall repay to the Government the amount of unliquidated financing payments as the Contracting Officer at his sole discretion deems repayable.]  

(End of clause)

* * * * *

252.232-7013  Performance-Based Payments—Deliverable-Item Basis.
As prescribed in 232.1005-70(b[a)(2]), use the following clause:

[bookmark: _GoBack]PERFORMANCE-BASED PAYMENTS-DELIVERABLE-ITEM BASIS (APR 2014[APR 2020])

* * * * *
	
	[(b)  In accordance with 10 U.S.C. 2307(b)(4)(A), the Contractor’s financial statements shall be in compliance with Generally Accepted Accounting Principles in order to receive performance-based payments.

	(c)(1)  ](b)(i) At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under CLIN(s) __[Contracting Officer insert applicable CLIN(s)]__.  To ensure compliance with this requirement, t[T]he Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format:

	Current performance-based payment(s) event(s) addressed by this request:



	Contractor shall identify—
	Amount
	Totals

	(1a)  Negotiated value of all previously completed performance-based payment(s) event(s);
	
	

	(1b)  Negotiated value of the current performance-based payment(s) event(s);
	
	

	(1c) Cumulative negotiated value of performance-based payment(s) event(s) completed to date (1a) + (1b); [and]
	
	

	(2)  Total costs incurred to date;[.]
	
	

	(3)  Enter the amount from (1c) or (2), whichever is less;
	______________
	________________

	(4)  Cumulative amount of payments previously requested; and
	______________
	_________________

	(5)  Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	______________
	_________________



		(ii)  The Contractor shall not submit payment requests more frequently than monthly.

		(iii[2])  Incurred cost is determined by the Contractor’s accounting books and records, [to] which the c[C]ontractor shall provide access to upon request of the Contracting Officer for the administration of this clause.  [An acceptable accounting system in accordance with DFARS 252.242-7006 is not required for reporting of incurred costs under this clause.  If the Contractor’s accounting system is not capable of tracking costs on a job order basis, the Contractor shall provide a realistic approximation of the allocation of incurred costs attributable to this contract in accordance with the Contractor’s accounting system.  FAR 52.232-32(m) does not require certification of incurred costs.

    (d) Security for financing. 

(1)  Title to the property described in paragraph (f) of the clause at FAR 52.232-32, Performance-Based Payments, is the preferred security for receipt of performance-based payments. 
 
		(2)(i)  If the Contractor’s accounting system is not capable of identifying and tracking through the build cycle the property that is allocable and properly chargeable to this contract, the Contracting Officer may consider acceptance of one or a combination of the following alternative forms of security sufficient to constitute adequate security for the performance-based payments and so specify in the contract, consistent with FAR 32.202-4: 
 
 				(A)  A paramount lien on assets.

 				(B)  An irrevocable letter of credit from a federally insured financial institution. 

				(C)  A bond from a surety, acceptable in accordance with FAR part 28. 

				(D)  A guarantee of repayment from a person or corporation of demonstrated liquid net worth, connected by significant ownership interest to the Contractor.

 				(E)  Title to identified Contractor assets of adequate worth.  

 			(ii)  Paragraph (f) of the clause at FAR 52.232-32 does not apply to the extent that the Contractor and the Contracting Officer agree on alternative forms of security.  In the event the Contractor fails to provide adequate security, as required in this contract, no financing payment will be made under this contract.  Upon receipt of adequate security, financing payments will be made, including all previous payments to which the Contractor is entitled, in accordance with the terms of the provisions for contract financing.  If at any time the Contracting Officer determines that the security provided by the Contractor is insufficient, the Contractor shall promptly provide such additional security as the Contracting Officer determines necessary.  In the event the Contractor fails to provide such additional security, the Contracting Officer may collect or liquidate such security that has been provided and suspend further payments to the Contractor; and the Contractor shall repay to the Government the amount of unliquidated financing payments as the Contracting Officer at his sole discretion deems repayable.]  

(End of clause)

* * * * *

[252.232-7015  Performance-Based Payments—Representation
As prescribed in 232.1005-70(b), use the following provision:

PERFORMANCE-BASED PAYMENTS--REPRESENTATION (APR 2020)

	(a)  In accordance with 10 U.S.C. 2307(b)(4)(A), the Contractor’s financial statements shall be in compliance with Generally Accepted Accounting Principles in order to receive performance-based payments.

	(b)  The Offeror represents that its financial statements are [ ] are not [ ] in compliance with Generally Accepted Accounting Principles.

(End of provision)

252.232-7016  Notice of Progress Payments or Performance-Based Payments
As prescribed in 232.1005-70(c), insert the following provision:

NOTICE OF PROGRESS PAYMENTS OR PERFORMANCE-BASED PAYMENTS (APR 2020)

	(a)  The need for customary progress payments in accordance with subpart 32.5 of the Federal Acquisition Regulation (FAR) or performance-based payments in accordance with FAR subpart 32.10 will not be considered as a handicap or adverse factor in the award of the contract.  

	(b)  This solicitation includes a FAR and Defense Federal Acquisition Regulation Supplement (DFARS) clause for performance-based payments and a FAR clause for progress payments.  The resultant contract will include either performance-based payments or progress payments, not both, except as may be authorized on separate orders subject to FAR 32.1003(c).   

		(1)  The performance-based payments clauses will be included in the contract if—

			(i)  The Offeror has provided positive representation in response to DFARS 252.232-7015, Performance-Based Payments—Representation;

			(ii)  The Offeror proposes a performance-based payment arrangement in accordance with FAR 52.232-28, Invitation to Propose Performance-Based Payments, including proposed events and timing, event completion criteria, event values, and expected expenditure profile; and

			(iii)  The Offeror and the Government reach agreement on all aspects of the arrangement.   

 	(2)  If performance-based payments clauses are not included in the resultant contract, the progress payments clause included in this solicitation will be included in any resultant contract, modified or altered if necessary in accordance with FAR 52.232-16 and its Alternate I.  Even though the progress payments clause is included in the contract, the clause shall be inoperative during any time the contractor’s accounting system and controls are determined by the Government to be inadequate for segregation and accumulation of contract costs. 

(End of provision)]

* * * * *
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