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SUBPART 201.6—CAREER DEVELOPMENT, CONTRACTING AUTHORITY,
AND RESPONSIBILITIES
(Revised June 5, 2020)
201.602 Contracting officers.

201.602-2 Responsibilities.

(d) Follow the procedures at PGI 201.602-2 regarding designation, assignment, and
responsibilities of a contracting officer's representative (COR).

(1) A COR shall be an employee, military or civilian, of the U.S. Government, a
foreign government, or a North Atlantic Treaty Orgamzatlon/coahtlon partner. Tn no
case shall contractor personnel serve as CORs.

201.602-70 Contract clause.
Use the clause at 252.201-7000, Contracting Officer's Representative, in solicitations
and contracts when appointment of a contracting officer's representative is anticipated.

201.603 Selection, appointment, and termination of appointment for
contracting officers.

201.603-2 Selection.

(1) In accordance with 10 U.S.C. 1724, in order to qualify to serve as a contracting
officer with authority to award or administer contracts for amounts above the simplified
acquisition threshold, a person must—

(1) Have completed all contracting courses required for a contracting officer to
serve in the grade in which the employee or member of the armed forces will serve;

(11) Have at least 2 years experience in a contracting position;

(i11) Have received a baccalaureate degree from an accredited educational
Institution; and

(iv) Meet such additional requirements, based on the dollar value and
complexity of the contracts awarded or administered in the position, as may be
established by the Secretary of Defense.

(2) The qualification requirements in paragraph (1)@iii) of this subsection do not
apply to a DoD employee or member of the armed forces who—

(1) On or before September 30, 2000, occupied—

(A) A contracting officer position with authority to award or administer
contracts above the simplified acquisition threshold; or

(B) A position either as an employee in the GS-1102 occupational series or a
member of the armed forces in an occupational specialty similar to the GS-1102 series;
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(11) Isin a contingency contracting force; or

(i11) Is an individual appointed to a 3-year developmental position. Information
on developmental opportunities is contained in DoD Instruction 5000.66, Defense
Acquisition Workforce Education, Training, Experience, and Career Development
Program.

(3) Waivers to the requirements in paragraph (1) of this subsection may be
authorized. Information on waivers is contained in DoD Instruction 5000.66.

201.603-3 Appointment.

(a) Certificates of Appointment executed under the Armed Services Procurement
Regulation or the Defense Acquisition Regulation have the same effect as if they had
been issued under FAR.

(b) Agency heads may delegate the purchase authority in 213.301 to DoD civilian
employees and members of the U.S. Armed Forces.

201.670 Appointment of property administrators and plant clearance
officers.

(a) The appropriate agency authority shall appoint or terminate (in writing)
property administrators and plant clearance officers.

(b) In appointing qualified property administrators and plant clearance officers,
the appointing authority shall consider experience, training, education, business
acumen, judgment, character, and ethics.
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SUBPART 206.3—OTHER THAN FULL AND OPEN COMPETITION
(Revised June 5, 2020)

206.302 Circumstances permitting other than full and open competition.

206.302-1 Only one responsible source and no other supplies or services will
satisfy agency requirements.

(a) Authority.

(2)@) Section 8059 of Pub. L. 101-511 and similar sections in subsequent
defense appropriations acts, prohibit departments and agencies from entering into
contracts for studies, analyses or consulting services (see FAR Subpart 37.2) on the
basis of an unsolicited proposal without providing for full and open competition,
unless—

(1) The head of the contracting activity, or a designee no lower than
chief of the contracting office, determines that—

(1) Following thorough technical evaluation, only one source is fully
qualified to perform the proposed work;

(i1) The unsolicited proposal offers significant scientific or
technological promise, represents the product of original thinking, and was submitted in
confidence; or

(ii1) The contract benefits the national defense by taking advantage
of a unique and significant industrial accomplishment or by ensuring financial support
to a new product or idea;

(2) A civilian official of the DoD, whose appointment has been
confirmed by the Senate, determines the award to be in the interest of national defense;
or

(3) The contract is related to improvement of equipment that is in
development or production.

(b) Application. This authority may be used for acquisitions of test articles and
associated support services from a designated foreign source under the DoD Foreign
Comparative Testing Program.

(c) Application for brand-name descriptions.

(2) Notwithstanding FAR 6.302-1(c)(2), in accordance with section 888(a) of the
National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328), the
justification and approval addressed in FAR 6.303 is required in order to use brand
name or equal descriptions.

(d) Limitations. Follow the procedures at PGI 206.302-1(d) prior to soliciting a
proposal without providing for full and open competition under this authority.
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(S-70) Application for proprietary specifications or standards. In accordance with
section 888(a) of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L.
114-328), the justification and approval addressed in FAR 6.303 is required in order to
use proprietary specifications and standards.

206.302-2 Unusual and compelling urgency.

(b) Application. For guidance on circumstances under which use of this authority
may be appropriate, see PGI 206.302-2(b).

206.302-3 Industrial mobilization, engineering, developmental, or research
capability, or expert services.

206.302-3-70 Solicitation provision.
Use the provision at 252.206-7000, Domestic Source Restriction, in all solicitations that
are restricted to domestic sources under the authority of FAR 6.302-3.

206.302-4 International agreement.

(c) Limitations. Pursuant to 10 U.S.C. 2304(f)(2)(E), the justifications and
approvals described in FAR 6.303 and 6.304 are not required if the head of the
contracting activity prepares a document that describes the terms of an agreement or
treaty or the written directions, such as a Letter of Offer and Acceptance, that have the
effect of requiring the use of other than competitive procedures for the acquisition.

206.302-5 Authorized or required by statute.
(b) Application. Agencies may use this authority to—

(1) Acquire supplies and services from military exchange stores outside the
United States for use by the armed forces outside the United States in accordance with
10 U.S.C. 2424(a) and subject to the limitations of 10 U.S.C. 2424(b). The limitations of
10 U.S.C. 2424(b)(1) and (2) do not apply to the purchase of soft drinks that are
manufactured in the United States. For the purposes of 10 U.S.C. 2424, soft drinks
manufactured in the United States are brand name carbonated sodas, manufactured in
the United States, as evidenced by product markings.

(i) Acquire police, fire protection, airfield operation, or other community
services from local governments at military installations to be closed under the
circumstances in 237.7401 (Section 2907 of Fiscal Year 1994 Defense Authorization Act
(Pub. L. 103-160)).

(¢c) Limitations.
(1) 10 U.S.C. 2361 precludes use of this exception for awards to colleges or
universities for the performance of research and development, or for the construction of
any research or other facility, unless—

(A) The statute authorizing or requiring award specifically—

(1) States that the statute modifies or supersedes the provisions of 10
U.S.C. 2361,

1998 EDITION 206.3-2


https://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI206_3.htm#206.302-2
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252206.htm#252.206-7000

Defense Federal Acquisition Regulation Supplement

Part 206—Competition Requirements

(2) Identifies the particular college or university involved, and

(3) States that award is being made in contravention of 10 U.S.C.
2361(a); and

(B) The Secretary of Defense provides Congress written notice of intent to
award. The contract cannot be awarded until 180 days have elapsed since the date
Congress received the notice of intent to award. Contracting activities must submit a
draft notice of intent with supporting documentation through channels to the Director
of Defense Procurement and Acquisition Policy, Office of the Under Secretary of
Defense (Acquisition, Technology, and Logistics).

(i) The limitation in paragraph (c)(i) of this subsection applies only if the
statute authorizing or requiring award was enacted after September 30, 1989.

(i11)) Subsequent statutes may provide different or additional constraints on the
award of contracts to specified colleges and universities. Contracting officers should
consult legal counsel on a case-by-case basis.

206.302-7 Public interest.

(c) Limitations. For the defense agencies, the written determination to use this
authority must be made by the Secretary of Defense.

206.303 Justifications.
206.303-1 Requirements.

(a) In accordance with section 823 of the National Defense Authorization Act for
Fiscal Year 2020 (Pub. L. 116-92), no justification and approval is required for a sole -
source contract under the 8(a) authority (15 U.S.C. 637(a)) for an amount not exceeding
$100 million.

(b) In lieu of FAR 6.303-1(b), in accordance with section 823 of the National Defense
Authorization Act for Fiscal Year 2020 (Pub. L. 116-92), contracting officers shall not
award a sole source contract under the 8(a) authority (15 U.S.C. 637(a)) for an amount
exceeding $100 million unless—

(1) The contracting officer justifies the use of a sole source contract in writing in
accordance with FAR 6.303-2;

(2) The justification is approved in accordance with 206.304(a)(S-71); and

(3) The justification and related information are made public after award in
accordance with FAR 6.305.

206.303-2 Content.
(b)(1) In lieu of the threshold at FAR 6.303-2(b), each justification shall include the

information at FAR 6.303-2(b), except for sole-source 8(a) contracts over $100 million
(see paragraph (d) of this section).
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(11) Include the information required by PGI 206.303-2(b)(1) in justifications
citing the authority at FAR 6.302-1.

(d) Inlieu of the threshold at FAR 6.303-2(d), each justification for a sole-source 8(a)
contract over $100 million shall include the information at FAR 6.303-2(d).

206.303-70 Acquisitions in support of operations in Afghanistan.
The justification and approval addressed in FAR 6.303 is not required for acquisitions
conducted using a procedure specified in 225.7703-1(a).

206.304 Approval of the justification.

(a)(4) The Under Secretary of Defense (Acquisition, Technology, and Logistics) may
delegate this authority to—

(A) An Assistant Secretary of Defense; or

(B) For a defense agency, an officer or employee serving in, assigned, or
detailed to that agency who—

(1) If a member of the armed forces, is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a position with a grade under the General
Schedule (or any other schedule for civilian officers or employees) that is comparable to
or higher than the grade of major general or rear admiral.

(S-70) For a non-competitive follow-on acquisition to a previous award for the
same supply or service supported by a justification for other than full and open
competition citing the authority at FAR 6.302-1, follow the procedures at PGI
206.304(a)(S-70).

(S-71) In accordance with section 823 of the National Defense Authorization Act
for Fiscal Year 2020 (Pub. L. 116-92), the head of the procuring activity is the approval
authority for a proposed sole-source 8(a) contract exceeding $100 million. This authority
may only be delegated to an officer or employee who—

(1) If a member of the armed forces, is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a position with a grade under the General
Schedule (or any other schedule for civilian officers or employees) that is comparable to
or higher than the grade of major general or rear admiral.

206.305 Availability of the justification.

See PGI 206.305 for further guidance on the requirements for preparing, obtaining
approval, and posting justification and approval documents for contracts awarded
using the authority of FAR 6.302-2.
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(Revised June 5, 2020)

208.002 Priorities for use of mandatory supply sources.
(a)(1) Supplies.

(1) See the guidance at PGI 208.002(a)(1)(1) to obtain information on
available items in DoD’s property inventories.

(v) See subpart 208.70, Coordinated Acquisition, and subpart 208.74
Enterprise Software Agreements.

o
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210.001 Policy.
(a) In addition to the requirements of FAR 10.001(a)—

(1(A) Agencies shall conduct market research appropriate to the circumstances

before issuing a solicitation with tiered evaluation of offers (section 816 of Pub. L. 109-
163); and

(B) Use the results of market research to determine whether the criteria in
FAR part 19 are met for setting aside the acquisition for small business or, for a task or
delivery order, whether there are a sufficient number of qualified small business
concerns available to justify limiting competition under the terms of the contract. If the
contracting officer cannot determine whether the criteria are met, the contracting
officer shall include a written explanation in the contract file as to why such a
determination could not be made (section 816 of Pub. L. 109-163); and

(i1) Contracting officers shall use market research, where appropriate, to
inform price reasonableness determinations (see 212.209 and 234.7002).

(c)(2) In addition to the notification requirements at FAR 10.001(c)(2)(i) and (ii), see
205.205-70 for the bundling notification publication requirement.

210.002 Procedures.

(e)(1) When contracting for services, see PGI 210.070, for the “Market Research
Report Guide for Improving the Tradecraft in Services Acquisition”.

(i1) See PGI 210.002(e)(i1) regarding potential offerors that express an interest
In an acquisition.

(111) Follow the procedures at PGI 210.002(e)(ii1) regarding contract file
documentation.
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SUBPART 212.2-SPECIAL REQUIREMENTS FOR THE ACQUISITION OF
COMMERCIAL ITEMS
(Revised June 5, 2020)

See DoD Class Deviation 2018-00016, Defense Commercial Solutions Opening Pilot Program,
issued June 26, 2018. This class deviation allows the contracting officer to acquire innovative
commercial items, technologies, or services using the competitive procedure outlined in the class
deviation called a commercial solutions opening (CSO). Use of a CSO is authorized by section
879 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328). Under a
CSO, DoD may competitively select proposals received in response to a general solicitation,
similar to a broad agency announcement, based on a review of proposals by scientific,
technological, or other subject matter experts. This class deviation remains in effect until
September 30, 2022.

212.203 Procedures for solicitation, evaluation, and award.
(1) See 215.101-2-70 for the limitations and prohibitions on the use of the lowest
price technically acceptable source selection process, which are applicable to the

acquisition of commercial items.

(2) See 217.7801 for the prohibition on the use of reverse auctions for personal
protective equipment and aviation critical safety items.

212.205 Offers.

(¢) When using competitive procedures, if only one offer is received, the contracting
officer shall follow the procedures at 215.371.

212.207 Contract type.
(b) In accordance with section 805 of the National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181), use of time-and-materials and labor-hour contracts

for the acquisition of commercial items is authorized only for the following:

(1) Services acquired for support of a commercial item, as described in
paragraph (5) of the definition of “commercial item” at FAR 2.101 (41 U.S.C. 103).

(11) Emergency repair services.

(i11)) Any other commercial services only to the extent that the head of the
agency concerned approves a written determination by the contracting officer that—

(A) The services to be acquired are commercial services as defined in
paragraph (6) of the definition of “commercial item” at FAR 2.101 (41 U.S.C. 103);

(B) If the services to be acquired are subject to FAR 15.403-1(c)(3)(i1), the
offeror of the services has submitted sufficient information in accordance with that
subsection;

(C) Such services are commonly sold to the general public through use of
time-and-materials or labor-hour contracts; and
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(D) The use of a time-and-materials or labor-hour contract type is in the
best interest of the Government.

212.209 Determination of price reasonableness.

(a) In accordance with 10 U.S.C. 2377(d), agencies shall conduct or obtain market
research to support the determination of the reasonableness of price for commercial
items contained in any bid or offer submitted in response to an agency solicitation. To
the extent necessary to support such market research, the contracting officer—

(1) In the case of major weapon systems items acquired as commercial items in
accordance with subpart 234.70, shall use information submitted under 234.7002(d);
and

(2) In the case of other items, may require the offeror to submit other relevant
information.

(b) If the contracting officer determines that the information obtained through
market research pursuant to paragraph (a) of this section, is insufficient to determine
the reasonableness of price, the contracting officer shall consider information submitted
by the offeror of recent purchase prices paid by the Government and commercial
customers for the same or similar commercial items under comparable terms and
conditions in establishing price reasonableness on a subsequent purchase if the
contracting officer is satisfied that the prices previously paid remain a valid reference
for comparison. In assessing whether the prices previously paid remain a valid
reference for comparison, the contracting officer shall consider the totality of other
relevant factors such as the time elapsed since the prior purchase and any differences in
the quantities purchased (10 U.S.C. 2306a(b)).

(c) If the contracting officer determines that the offeror cannot provide sufficient
information as described in paragraph (b) of this section to determine the
reasonableness of price, the contracting officer should request the offeror to submit
information on—

(1) Prices paid for the same or similar items sold under different terms and
conditions;

(2) Prices paid for similar levels of work or effort on related products or services;
(3) Prices paid for alternative solutions or approaches; and

(4) Other relevant information that can serve as the basis for determining the
reasonableness of price.

(d) Nothing in this section shall be construed to preclude the contracting officer from
requiring the contractor to supply information that is sufficient to determine the
reasonableness of price, regardless of whether or not the contractor was required to
provide such information in connection with any earlier procurement. If the contracting
officer determines that the pricing information submitted is not sufficient to determine
the reasonableness of price, the contracting officer may request other relevant
information regarding the basis for price or cost, including uncertified cost data such as
labor costs, material costs, and other direct and indirect costs.
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212.211 Technical data.
The DoD policy for acquiring technical data for commercial items is at 227.7102.

212.212 Computer software.

(1) Departments and agencies shall identify and evaluate, at all stages of the
acquisition process (including concept refinement, concept de01s1on and technology
development), opportunities for the use of commercial computer software and other non-
developmental software in accordance with Section 803 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417).

(2) See Subpart 208.74 when acquiring commercial software or software
maintenance. See 227.7202 for policy on the acquisition of commercial computer
software and commercial computer software documentation.

212.270 Major weapon systems as commercial items.
The DoD policy for acquiring major weapon systems as commercial items is in Subpart
234.70.

212.271 Limitation on acquisition of right-hand drive passenger sedans.
10 U.S.C. 2253(a)(2) limits the authority to purchase right-hand drive passenger sedans
to a cost of not more than $40,000 per vehicle.

212.272 Preference for certain commercial products and services.

(a) As required by section 855 of the National Defense Authorization Act for Fiscal
Year 2016 (Pub. L. 114-92), for requirements relating to the acquisition of commercial
information technology products and services, see 239.101.

(b)(1) As required by section 876 of the National Defense Authorization Act of Fiscal
Year 2017 (Pub. L. 114-328), a contracting officer may not enter into a contract above
the simplified acquisition threshold for facilities-related services, knowledge-based
services (except engineering services), medical services, or transportation services that
are not commercial services unless the appropriate official specified in paragraph (b)(2)
of this section determines in writing that no commercial services are suitable to meet
the agency’s needs as provided in section 10 U.S.C. 2377(c)(2).

(2) The following officials are authorized to make the determination specified in
paragraph (b)(1) of this section:

(1) For contracts above $10 million, the head of the contracting activity, the
combatant commander of the combatant command concerned, or the Under Secretary of
Defense for Acquisition and Sustainment (as applicable).

(i1) For contracts in an amount above the simplified acquisition
threshold and at or below $10 million, the contracting officer.
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SUBPART 215.4—-CONTRACT PRICING
(Revised June 5, 2020)

215.401 Definitions.
As used in this subpart—

“Market prices” means current prices that are established in the course of ordinary
trade between buyers and sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

“Relevant sales data” means information on sales of the same or similar items that can
be used to establish price reasonableness taking into consideration the age, volume, and
nature of the transactions (including any related discounts, refunds, rebates, offsets or
other adjustments).

215.402 Pricing policy.

(a)@) Pursuant to section 831 of the National Defense Authorization Act for Fiscal
Year 2013 (Pub. L. 112-239)—

(A) The contracting officer is responsible for determining if the information
provided by the offeror is sufficient to determine price reasonableness. This
responsibility includes determining whether information on the prices at which the
same or similar items have previously been sold is adequate for evaluating the
reasonableness of price, and determining the extent of uncertified cost data that should
be required in cases in which price information is not adequate;

(B) The contracting officer shall not limit the Government’s ability to obtain
information that may be necessary to support a determination of fair and reasonable
pricing by agreeing to contract terms that preclude obtaining necessary supporting
information; and

(C) When obtaining uncertified cost data, the contracting officer shall
require the offeror to provide the information in the form in which it is regularly
maintained in the offeror’s business operations.

(1) Follow the procedures at PGI 215.402 when conducting cost or price
analysis, particularly with regard to acquisitions for sole source commercial items.

215.403 Obtaining certified cost or pricing data.

215.403-1 Prohibition on obtaining certified cost or pricing data (10 U.S.C.
2306a and 41 U.S.C. chapter 35).

(b) Exceptions to certified cost or pricing data requirements.

(1) Follow the procedures at PGI 215.403-1(b).
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(1) Submission of certified cost or pricing data shall not be required in the case
of a contract, subcontract, or modification of a contract or subcontract to the extent such
data relates to an indirect offset.

(c) Standards for exceptions from certified cost or pricing data requirements.

(1) Adequate price competition.

(A) For acquisitions under dual or multiple source programs—

(I) The determination of adequate price competition must be made on a
case-by-case basis. Even when adequate price competition exists, in certain cases it
may be appropriate to obtain additional data to assist in price analysis; and

(2) Adequate price competition normally exists when—

(1) Prices are solicited across a full range of step quantities,
normally including a 0-100 percent split, from at least two offerors that are individually

capable of producing the full quantity; and

(i1) The reasonableness of all prices awarded is clearly established
on the basis of price analysis (see FAR 15.404-1(b)).

(B) If only one offer is received in response to a competitive solicitation, see
215.371-3.

(8) Commercial items.

(A) Follow the procedures at PGI 215.403-1(c)(3)(A) for pricing commercial

items.

(B) When applying the commercial item exception under FAR 15.403-
1(b)(3), see 212.102(a)(i1) regarding prior commercial item determinations.

(4) Waivers.

(A) The head of the contracting activity may, without power of delegation,
apply the exceptional circumstances authority when a determination is made that—

(1) The property or services cannot reasonably be obtained under the
contract, subcontract, or modification, without the granting of the waiver;

(2) The price can be determined to be fair and reasonable without the
submission of certified cost or pricing data; and

(3) There are demonstrated benefits to granting the waiver. Follow the
procedures at PGI 215.403-1(c)(4)(A) for determining when an exceptional case waiver
1s appropriate, for approval of such waivers, for partial waivers, and for waivers
applicable to unpriced supplies or services.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, Defense Pricing and Contracting, Pricing and Contracting
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Initiatives (DPC/PCI), of all waivers granted under FAR 15.403-1(b)(4), during the
previous fiscal year, for any contract, subcontract, or modification expected to have a
value of $19.5 million or more. See PGI 215.403-1(c)(4)(B) for the format and guidance
for the report.

(C) DoD has waived the requirement for submission of certified cost or
pricing data for the Canadian Commercial Corporation and its subcontractors (but see
215.408(3) and 225.870-4(c)).

(D) DoD has waived certified cost or pricing data requirements for nonprofit
organizations (including educational institutions) on cost-reimbursement-no-fee
contracts. The contracting officer shall require—

(1) Submission of data other than certified cost or pricing data to the
extent necessary to determine price reasonableness and cost realism; and

(2) Certified cost or pricing data from subcontractors that are not
nonprofit organizations when the subcontractor’s proposal exceeds the certified cost or
pricing data threshold at FAR 15.403-4(a)(1).

215.403-3 Requiring data other than certified cost or pricing data.
Follow the procedures at PGI 215.403-3.

(¢) Commercial items. For determinations of price reasonableness of major weapon
systems acquired as commercial items, see 234.7002(d).

215.403-5 Instructions for submission of certified cost or pricing data and
data other than certified cost or pricing data.

(b)(3) For contractors following the contract cost principles in FAR subpart 31.2,
Contracts With Commercial Organizations, pursuant to the procedures in FAR
42.1701(b), the administrative contracting officer shall require contractors to comply
with the submission items in Table 215.403-1 in order to ensure that their forward
pricing rate proposal is submitted in an acceptable form in accordance with FAR
15.403-5(b)(3). The contracting officer should request that the proposal be submitted to
the Government at least 90 days prior to the proposed effective date of the rates. To
ensure the proposal is complete, the contracting officer shall request that the contractor
complete the Contractor Forward Pricing Rate Proposal Adequacy Checklist at Table
215.403-1, and submit it with the forward pricing rate proposal.

Table 215.403-1 — Contractor Forward Pricing Rate Proposal Adequacy
Checklist

Complete the following checklist, providing the location of requested information, or an
explanation of why the requested information is not provided, and submit it with the
forward pricing rate proposal.

Contractor Forward Pricing Rate Proposal Adequacy Checklist
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)
GENERAL INSTRUCTIONS
Is there a properly completed first page Proposal

of the proposal as specified by the
contracting officer?

Initial proposal elements include:

a. Name and address of contractor;

b. Name and telephone number of
point of contact;

c. Period covered;

d. The page of the proposal that
addresses—

1. Whether your organization is subject
to cost accounting standards (CAS);

2. Whether your organization has
submitted a CAS Disclosure Statement,
and whether it has been determined
adequate;

3. Whether you have been notified that
you are or may be in noncompliance
with your Disclosure Statement or CAS
(other than a noncompliance that the
cognizant Federal agency official had
determined to have an immaterial cost
impact), and if yes, an explanation;

4. Whether any aspect of this proposal
1s inconsistent with your disclosed
practices or applicable CAS, and, if so,
an explanation; and whether the
proposal is consistent with established
estimating and accounting principles
and procedures and FAR part 31, Cost
Principles, and, if not, an explanation;
e. The following statement: “This
forward pricing rate proposal reflects
our estimates, as of the date of
submission entered in (f) below and
conforms with Table 215.403-1. By
submitting this proposal, we grant the
Contracting Officer and authorized
representative(s) the right to examine
those records, which include books,
documents, accounting procedures and
practices, and other data, regardless of

Cover Page
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

type and form or whether such
supporting information is specifically
referenced or included in the proposal
as the basis for each estimate, that will
permit an adequate evaluation of the
proposed rates and factors.”;

f. Date of submission; and

g. Name, title, and signature of
authorized representative.

Summary of proposed direct and Immediately
indirect rates and factors, including the | following the
proposed pool and base costs for each proposal
proposed indirect rate and factor. cover page

Table of Contents or index.

a. Does the proposal include a table of
contents or index identifying and
referencing all supporting data
accompanying or identified in the
proposal?

b. For supporting documentation not
provided with the proposal, does the
basis of each estimate in the proposal
include the location of the
documentation and the point of contact
(custodian) name, phone number, and
email address?

Does the proposal disclose known or
anticipated changes in business
activities or processes that could
materially impact the proposed rates (if
not previously provided)? For
example—

a. Management initiatives to reduce
costs;

b. Changes in management objectives
as a result of economic conditions and
increased competitiveness;

c. Changes in accounting policies,
procedures, and practices including (1)
reclassification of expenses from direct
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

to indirect or vice versa; (i1) new
methods of accumulating and allocating
indirect costs and the related impact;
and (i11) advance agreements;

d. Company reorganizations (including
acquisitions or divestitures);

e. Shutdown of facilities; or

f. Changes in business volume and/or
contract mix/type.

Do proposed costs based on judgmental
factors include an explanation of the

5. estimating processes and methods used,
including those used in projecting from
known data?

Does the proposal show trends and
budgetary data? Does the proposal

6. provide an explanation of how the data,
as well as any adjustments to the data,
were used?

The proposal should reconcile to the
supporting data referenced. If the
7. proposal does not reconcile to the
supporting data referenced, identify
applicable page(s) and explain.

The proposal should be internally
3 consistent. If the proposal is not
: internally consistent, identify
applicable page(s) and explain.

Direct Labor

Direct Labor Rates Methodology and
Basis of Each Estimate.

a. Does the proposal include an

9 explanation of the methodology used to
: develop the direct labor rates and
1dentify the basis of each estimate?

b. Does the proposal include or identify
the location of the supporting
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SUBMISSION
ITEM

PROPOSAL

If not
provided,

PAGE No.

EXPLAIN

Gf
applicable)

gmay use

continuation

pages)

GENERAL INSTRUCTIONS

documents for the base-period labor
rates (e.g., payroll records)?

10.

Does the proposal identify escalation
factors for the out-year labor rates, the
costs to which escalation is applicable,
and the basis of each factor used?

11.

Does the proposal identify planned or
anticipated changes in the composition
of labor rates, labor categories, union
agreements, headcounts, or other
factors that could significantly impact
the direct labor rates?

Indirect Rates (Fringe, Overhead, G&A, etc.)

12.

Indirect Rates Methodology and Basis
of Each Estimate.

a. Does the proposal identify the basis
of each estimate and provide an
explanation of the methodology used to
develop the indirect rates?

b. Does the proposal include or identify
the location of the supporting
documents for the proposed rates?

13.

Does the proposal identify indirect
expenses by burden center, by cost
element, by year (including any
voluntary deletions, if applicable) in a
format that is consistent with the
accounting system used to accumulate
actual expenses?

14.

Does the proposal identify any
contingencies?

15.

Does the proposal identify planned or
anticipated changes in the nature, type,
or level of indirect costs, including
fringe benefits?
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SUBMISSION
ITEM

PROPOSAL

If not
provided,

PAGE No.

EXPLAIN

Gf
applicable)

gmay use

continuation

pages)

GENERAL INSTRUCTIONS

16.

Does the proposal identify corporate,
home office, shared services, or other
incoming allocated costs and the source
for those costs, including location and
point of contact (custodian) name,
phone number, and email address?

17.

Does the proposal separately identify
all intermediate cost pools and provide
a reconciliation to show where the costs
will be allocated?

18.

Does the proposal identify the
escalation factors used to escalate
indirect costs for the out-years, the
costs to which escalation is applicable,
and the basis of each factor used?

19.

Does the proposal provide details of the
development of the allocation base?

20.

Does the proposal include or reference
the supporting data for the allocation
base such as program budgets,
negotiation memoranda, proposals,
contract values, etc.?

21.

Does the proposal identify how the
proposed allocation bases reconcile with
its long range plans, strategic plan,
operating budgets, sales forecasts,
program budgets, etc.?

Cost of Money (COM)

22.

Cost of Money.

a. Are Cost of Money rates submitted
on Form CASB-CMF, with the Treasury
Rate used to compute COM identified
and a summary of the net book value of
assets, 1dentified as distributed and
non-distributed?

b. Does the proposal identify the
support for the Form CASB-CMF, for
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If not
PROPOSAL provided,
SUBMISSION PAGE No. EXPLAIN
ITEM Gf (may use
applicable) | continuation
pages)

GENERAL INSTRUCTIONS

example, the underlying reports and
records supporting the net book value of
assets contained in the form?

OTHER

Does the proposal include a comparison
of prior forecasted costs to actual

23. results in the same format as the
proposal and an explanation/analysis of
any differences?

If this 1s a revision to a previous rate
proposal or a forward pricing rate
agreement, does the new proposal

24. provide a summary of the changes in
the circumstances or the facts that the
contractor asserts require the change to
the rates?

215.404 Proposal analysis.
215.404-1 Proposal analysis techniques.
(a) General.

(1) Follow the procedures at PGI 215.404-1 for proposal analysis.

(11) For spare parts or support equipment, perform an analysis of—

(A) Those line items where the proposed price exceeds by 25 percent or more
the lowest price the Government has paid within the most recent 12-month period
based on reasonably available data;

(B) Those line items where a comparison of the item description and the
proposed price indicates a potential for overpricing;

(C) Significant high-dollar-value items. If there are no obvious high-dollar-
value items, include an analysis of a random sample of items; and
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(D) A random sample of the remaining low-dollar value items. Sample size
may be determined by subjective judgment, e.g., experience with the offeror and the
reliability of its estimating and accounting systems.

(b) Price analysis for commercial and noncommercial items.
(1) In the absence of adequate price competition in response to the solicitation,

pricing based on market prices is the preferred method to establish a fair and
reasonable price (see PGI 215.404-1(b)(1)).

(i1) If the contracting officer determines that the information obtained through
market research is insufficient to determine the reasonableness of price, the contracting
officer shall consider information submitted by the offeror of recent purchase prices paid
by the Government and commercial customers for the same or similar commercial items
under comparable terms and conditions in establishing price reasonableness on a
subsequent purchase if the contracting officer is satisfied that the prices previously paid
remain a valid reference for comparison. The contracting officer shall consider the
totality of other relevant factors such as the time elapsed since the prior purchase and
any differences in the quantities purchased (section 853 of the National Defense
Authorization Act for Fiscal Year 2016 (Pub. L. 114-92)).

(i11) If the contracting officer determines that the offeror cannot provide
sufficient information as described in paragraph (b)(i1) of this section to determine the
reasonableness of price, the contracting officer should request the offeror to submit
information on—

(A) Prices paid for the same or similar items sold under different terms and
conditions;

(B) Prices paid for similar levels of work or effort on related products or
services;

(C) Prices paid for alternative solutions or approaches; and

(D) Other relevant information that can serve as the basis for determining
the reasonableness of price.

(iv) If the contracting officer determines that the pricing information submitted
1s not sufficient to determine the reasonableness of price, the contracting officer shall
request other relevant information, to include cost data. However, no cost data may be
required in any case in which there are sufficient non-Government sales of the same
item to establish reasonableness of price (section 831 of the National Defense
Authorization Act for Fiscal Year 2013 (Pub. L. 112-239)).

(v) When evaluating pricing data, the contracting officer shall consider
materially differing terms and conditions, quantities, and market and economic factors.
For similar items, the contracting officer shall also consider material differences
between the similar item and the item being procured (see FAR 15.404-1(b)(2)(11)(B) and
PGI 215.404-1(b)(v)). Material differences are those that could reasonably be expected
to influence the contracting officer’s determination of price reasonableness. The
contracting officer shall consider the following factors when evaluating the relevance of
the information available:
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(A) Market prices.
(B) Age of data.

(I) Whether data is too old to be relevant depends on the industry (e.g.,
rapidly evolving technologies), product maturity (e.g., stable), economic factors (e.g.,
new sellers in the marketplace), and various other considerations.

(2) A pending sale may be relevant if, in the judgement of the
contracting officer, it is probable at the anticipated price, and the sale could reasonably
be expected to materially influence the contracting officer’s determination of price
reasonableness. The contracting officer may consult with the cognizant administrative
contracting officers (ACOs) as they may have information about pending sales.

(C) Volume and completeness of transaction data. Data must include a
sufficient number of transactions to represent the range of relevant sales to all types of
customers. The data must also include key information, such as date, quantity sold,
part number, part nomenclature, sales price, and customer. If the number of
transactions is insufficient or the data is incomplete, the contracting officer shall
request additional sales data to evaluate price reasonableness. If the contractor cannot
provide sufficient sales data, the contracting officer shall request other relevant
information.

(D) Nature of transactions. The nature of a sales transaction includes the
information necessary to understand the transaction, such as terms and conditions,
date, quantity sold, sale price, unique requirements, the type of customer (government
dlstrlbutor retail end- -user, etc.), and related agreements. It also includes warranties,
key product technical speaflcatlons maintenance agreements, and preferred customer
rewards.

(vi) The contracting officer shall consider catalog prices to be reliable when they
are regularly maintained and supported by relevant sales data (including any related
discounts, refunds, rebates, offsets, or other adjustments). The contracting officer may
request that the offeror support differences between the proposed price(s), catalog
price(s), and relevant sales data.

(vi1) The contracting officer may consult with the DoD cadre of experts who are
available to provide expert advice to the acquisition workforce in assisting with
commercial item and price reasonableness determinations. The DoD cadre of experts is
identified at PGI 215.404-1(b)(vii).

(h) Review and justification of pass-through contracts. Follow the procedures at PGI
215.404-1(h)(2) when considering alternative approaches or making the determination
that the contracting approach selected is in the best interest of the Government, as
required by FAR 15.404-1(h)(2).

215.404-2 Data to support proposal analysis.
See PGI 215.404-2 for guidance on obtaining field pricing or audit assistance.

215.404-3 Subcontract pricing considerations.
Follow the procedures at PGI 215.404-3 when reviewing a subcontractor’s proposal.
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215.404-4 Profit.

(b) Policy.

(1) Contracting officers shall use a structured approach for developing a
prenegotiation profit or fee objective on any negotiated contract action when certified
cost or pricing data is obtained, except for cost-plus-award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or contracts with Federally Funded Research and
Development Centers (FFRDCs) (see 215.404-75). There are three structured
approaches—

(A) The weighted guidelines method;
(B) The modified weighted guidelines method; and
(C) An alternate structured approach.

(c) Contracting officer responsibilities.

(1) Also, do not perform a profit analysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured approach, the contracting officer—

(A) Shall use the weighted guidelines method (see 215.404-71), except as
provided in paragraphs (c)(2)(B) and (c)(2)(C) of this subsection.

(B) Shall use the modified weighted guidelines method (see 215.404-72) on
contract actions with nonprofit organizations other than FFRDCs.

(C) May use an alternate structured approach (see 215.404-73) when—
(1) The contract action is—

(1) At or below the certified cost or pricing data threshold (see FAR
15.403-4(a)(1)):

(i1) For architect-engineer or construction work;
(i11) Primarily for delivery of material from subcontractors; or
(iv) A termination settlement; or
(2) The weighted guidelines method does not produce a reasonable
overall profit objective and the head of the contracting activity approves use of the
alternate approach in writing.
(D) Shall use the weighted guidelines method to establish a basic profit rate

under a formula-type pricing agreement, and may then use the basic rate on all actions
under the agreement, provided that conditions affecting profit do not change.
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(E) Shall document the profit analysis in the contract file.

(5) Although specific agreement on the applied weights or values for individual
profit factors shall not be attempted, the contracting officer may encourage the
contractor to—

(A) Present the details of its proposed profit amounts in the weighted
guidelines format or similar structured approach; and

(B) Use the weighted guidelines method in developing profit objectives for
negotiated subcontracts.

(6) The contracting officer must also verify that relevant variables have not
materially changed (e.g., performance risk, interest rates, progress payment rates,
distribution of facilities capital).

(d) Profit-analysis factors.

(1) Commeon factors. The common factors are embodied in the DoD structured
approaches and need not be further considered by the contracting officer.

215.404-70 DD Form 1547, Record of Weighted Guidelines Method
Application.

Follow the procedures at PGI 215.404-70 for use of DD Form 1547 whenever a
structured approach to profit analysis is required.

215.404-71 Weighted guidelines method.
215.404-71-1 General.
(a) The weighted guidelines method focuses on four profit factors—
(1) Performance risk;
(2) Contract type risk;
(3) Facilities capital employed; and
(4) Cost efficiency.

(b) The contracting officer assigns values to each profit factor; the value multiplied
by the base results in the profit objective for that factor. Except for the cost efficiency
special factor, each profit factor has a normal value and a designated range of values.
The normal value is representative of average conditions on the prospective contract
when compared to all goods and services acquired by DoD. The designated range
provides values based on above normal or below normal conditions. In the price
negotiation documentation, the contracting officer need not explain assignment of the
normal value, but should address conditions that justify assignment of other than the
normal value. The cost efficiency special factor has no normal value. The contracting
officer shall exercise sound business judgment in selecting a value when this special
factor is used (see 215.404-71-5).
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215.404-71-2 Performance risk.

(a) Description. This profit factor addresses the contractor's degree of risk in

fulfilling the contract requirements. The factor consists of two parts:

(1) Technical--the technical uncertainties of performance.

(2) Management/cost control--the degree of management effort necessary—

(1) To ensure that contract requirements are met; and

(1) To reduce and control costs.

(b) Determination. The following extract from the DD Form 1547 is annotated to

describe the process.

Assigned  Assigned Base Profit
Item Contractor Risk Factors Weighting  Value (Item 20) Objective
21. Technical (1) (2) N/A N/A
22. Management/ (1) @) N/A N/A
Cost Control
23. Performance Risk N/A 3) 4) (5)
(Composite)

(1) Assign a weight (percentage) to each element according to its input to the

total performance risk. The total of the two weights equals 100 percent.

(2) Select a value for each element from the list in paragraph (c) of this
subsection using the evaluation criteria in paragraphs (d) and (e) of this subsection.

(3) Compute the composite as shown in the following example:

Assigned Assigned Weighted
Weighting Value Value
Technical 60% 5.0% 3.0%
Management/ 40% 4.0% 1.6%
Cost Control
Composite Value 100% 4.6%

(4) Insert the amount from Block 20 of the DD Form 1547. Block 20 is total
contract costs, excluding facilities capital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated ranges.

1998 EDITION

215.4-14



Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

Normal Value Designated Range
Standard 5% 3% to 7%
Technology 9% 7% to 11%
Incentive

(1) Standard. The standard designated range should apply to most contracts.
(2) Technology incentive. For the technical factor only, contracting officers may
use the technology incentive range for acquisitions that include development,
production, or application of innovative new technologies. The technology incentive
range does not apply to efforts restricted to studies, analyses, or demonstrations that
have a technical report as their primary deliverable.
(d) Evaluation criteria for technical.

(1) Review the contract requirements and focus on the critical performance
elements in the statement of work or specifications. Factors to consider include—

(1) Technology being applied or developed by the contractor;
(1) Technical complexity;
(111) Program maturity;
(iv) Performance specifications and tolerances;
(v) Delivery schedule; and
(vi) Extent of a warranty or guarantee.
(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value in those
cases where there 1s a substantial technical risk. Indicators are—

(A) Items are being manufactured using specifications with stringent
tolerance limits;

(B) The efforts require highly skilled personnel or require the use of
state-of-the-art machinery;

(C) The services and analytical efforts are extremely important to the
Government and must be performed to exacting standards;

(D) The contractor's independent development and investment has
reduced the Government's risk or cost;

(E) The contractor has accepted an accelerated delivery schedule to
meet DoD requirements; or
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(F) The contractor has assumed additional risk through warranty
provisions.

(i) Extremely complex, vital efforts to overcome difficult technical obstacles
that require personnel with exceptional abilities, experience, and professional
credentials may justify a value significantly above normal.

(i11)) The following may justify a maximum value—

(A) Development or initial production of a new item, particularly if
performance or quality specifications are tight; or

(B) A high degree of development or production concurrency.
(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value in those
cases where the technical risk is low. Indicators are—

(A) Requirements are relatively simple;

(B) Technology is not complex;

(C) Efforts do not require highly skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort or a repetitive type acquisition.

(i) The contracting officer may assign a value significantly below normal
for—

(A) Routine services;
(B) Production of simple items;

(C) Rote entry or routine integration of Government-furnished
information; or

(D) Simple operations with Government-furnished property.
(4) Technology incentive range.
(1) The contracting officer may assign values within the technology incentive
range when contract performance includes the introduction of new, significant

technological innovation. Use the technology incentive range only for the most
innovative contract efforts. Innovation may be in the form of--
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(A) Development or application of new technology that fundamentally
changes the characteristics of an existing product or system and that results in
increased technical performance, improved reliability, or reduced costs; or

(B) New products or systems that contain significant technological
advances over the products or systems they are replacing.

(11) When selecting a value within the technology incentive range, the
contracting officer should consider the relative value of the proposed innovation to the
acquisition as a whole. When the innovation represents a minor benefit, the contracting
officer should consider using values less than the norm. For innovative efforts that will
have a major positive impact on the product or program, the contracting officer may use
values above the norm.

(e) Evaluation criteria for management/cost control.
(1) The contracting officer should evaluate—

(1) The contractor's management and internal control systems using
contracting office data, information and reviews made by field contract administration
offices or other DoD field offices;

(1)) The management involvement expected on the prospective contract
action;

(i11)) The degree of cost mix as an indication of the types of resources applied
and value added by the contractor;

(iv) The contractor's support of Federal socioeconomic programs;

(v) The expected reliability of the contractor's cost estimates (including the
contractor's cost estimating system);

(vi) The adequacy of the contractor's management approach to controlling
cost and schedule; and

(vil) Any other factors that affect the contractor's ability to meet the cost
targets (e.g., foreign currency exchange rates and inflation rates).

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value when
there is a high degree of management effort. Indicators of this are—

(A) The contractor's value added is both considerable and reasonably
difficult;

(B) The effort involves a high degree of integration or coordination;

(C) The contractor has a good record of past performance;
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(D) The contractor has a substantial record of active participation in
Federal socioeconomic programs;

(E) The contractor provides fully documented and reliable cost
estimates;

(F) The contractor makes appropriate make-or-buy decisions; or
(G) The contractor has a proven record of cost tracking and control.

(i) The contracting officer may justify a maximum value when the effort—
(A) Requires large scale integration of the most complex nature;

(B) Involves major international activities with significant management
coordination (e.g., offsets with foreign vendors); or

(C) Has critically important milestones.

(i) If the contractor demonstrates efficient management and cost control
through the submittal of a timely, qualifying proposal (as defined in 217.7401) in
furtherance of definitization of an undefinitized contract action, and the proposal
demonstrates effective cost control from the time of award to the present, the
contracting officer may add 1 percentage point to the value determined for
management/cost control up to the maximum of 7 percent.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value when the
management effort is minimal. Indicators of this are—

(A) The program is mature and many end item deliveries have been
made;

(B) The contractor adds minimal value to an item;
(C) The efforts are routine and require minimal supervision;
(D) The contractor provides poor quality, untimely proposals;

(E) The contractor fails to provide an adequate analysis of
subcontractor costs;

(F) The contractor does not cooperate in the evaluation and negotiation
of the proposal,;

(G) The contractor's cost estimating system is marginal;

(H) The contractor has made minimal effort to initiate cost reduction
programs;

() The contractor's cost proposal is inadequate;
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involvement.

(J) The contractor has a record of cost overruns or another indication of
unreliable cost estimates and lack of cost control; or

(K) The contractor has a poor record of past performance.

(i) The following may justify a value significantly below normal—

(A) Reviews performed by the field contract administration offices
disclose unsatisfactory management and internal control systems (e.g., quality
assurance, property control, safety, security); or

(B) The effort requires an unusually low degree of management

215.404-71-3 Contract type risk and working capital adjustment.

(a) Description. The contract type risk factor focuses on the degree of cost risk

accepted by the contractor under varying contract types. The working capital

adjustment is an adjustment added to the profit objective for contract type risk. It only
applies to fixed-price contracts that provide for progress payments. Though it uses a
formula approach, it is not intended to be an exact calculation of the cost of working
capital. Its purpose is to give general recognition to the contractor's cost of working
capital under varying contract circumstances, financing policies, and the economic

environment.

(b) Determination. The following extract from the DD 1547 is annotated to explain

the process.

Contractor Assigned Base Profit
Item Risk Factors Value Objective
24a Contract Type Risk (1) 21 3)

(based on incurred

costs at the time of

qualifying proposal

submission)
24Db Contract Type Risk (1) (2)(11) 3)

(based on

Government

estimated cost to

complete)
24c Totals 3) 3)

Contractor Costs Length | Interest Profit
Item Risk Factors Financed Factor Rate Objective
25 Working Capital (4) (5) (6) (7) (8)
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(1) Select a value from the list of contract types in paragraph (c) of this section
using the evaluation criteria in paragraph (d) of this section. See paragraph (d)(2) of
this section.

(2)3) Insert the amount of costs incurred as of the date the contractor submits a
qualifying proposal, such as under an undefinitized contract action (excluding facilities
capital cost of money) into the Block 24a column titled Base.

(11) Insert the amount of Government estimated cost to complete (excluding
facilities capital cost of money) into the Block 24b column titled Base.

(3) Multiply (1) by (2)(1) and (2)(i1), respectively for blocks 24a and 24b. Add
Blocks 24a and 24b and insert the totals in Block 24c.

(4) Only complete this block when the prospective contract is a fixed-price
contract containing provisions for progress payments.

(5) Insert the amount computed per paragraph (e) of this subsection.
(6) Insert the appropriate figure from paragraph (f) of this subsection.
(7) Use the interest rate established by the Secretary of the Treasury (see

http://www.treasurydirect.gov/govt/rates/tcir/tcir opdirsemi.htm). Do not use any other
interest rate.

(8) Multiply (5) by (6) by (7). This is the working capital adjustment. It shall
not exceed 4 percent of the contract costs in Block 20.

(¢) Values: Normal and designated ranges.
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Normal | Designated
Contract Type Notes Value Range
(percent) | (percent)

Firm-fixed-price, no financing 1) 5 4 to 6.
Firm-fixed-price, with performance-based (6) 4 2.5 10 5.5.
payments
Firm-fixed-price, with progress payments @) 3 2 to 4.
Fixed-price incentive, no financing (1) 3 2 to 4.
Fixed-price incentive, with performance- (6) 2 0.5 to 3.5.
based payments
Fixed-price with redetermination 3)
provision
Fixed-price incentive, with progress @) 1 0 to 2.
payments
Cost-plus-incentive-fee 4) 1 Oto2
Cost-plus-fixed-fee 4) 5 Otol
Time-and-materials (including overhaul 5) 5 Oto1l
contracts priced on time-and-materials
basis)
Labor-hour 5) D Oto 1.
Firm-fixed-price, level-of-effort (5) .D Oto 1.

(1) “No financing” means either that the contract does not provide progress
payments or performance-based payments, or that the contract provides them only on a
limited basis, such as financing of first articles. Do not compute a working capital
adjustment.

(2) When the contract contains provisions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning profit values, treat a fixed-price contract with
redetermination provisions as if it were a fixed-price incentive contract with below
normal conditions.

(4) Cost-plus contracts shall not receive the working capital adjustment.

(5) These types of contracts are considered cost-plus-fixed-fee contracts for the
purposes of assigning profit values. They shall not receive the working capital
adjustment in Block 25. However, they may receive higher than normal values within
the designated range to the extent that portions of cost are fixed.

(6) When the contract contains provisions for performance-based payments, do
not compute a working capital adjustment.

(d) Evaluation criteria.
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(1) General. The contracting officer should consider elements that affect
contract type risk such as—

(1) Length of contract;

(1) Adequacy of cost data for projections;

(111) Economic environment;

(iv) Nature and extent of subcontracted activity;

(v) Protection provided to the contractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines contained in incentive provisions;

(vi1) Risks associated with contracts for foreign military sales (FMS) that
are not funded by U.S. appropriations; and

(viil)) When the contract contains provisions for performance-based
payments—

(A) The frequency of payments;

(B) The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2); and

(C) The risk of the payment schedule to the contractor.
(2) Mandatory.

(1) The contracting officer shall assess the extent to which costs have been
incurred prior to definitization of the contract action (also see 217.7404-6(a) and
243.204-70-6). When costs have been incurred prior to definitization, generally regard
the contract type risk to be in the low end of the designated range. If a substantial
portion of the costs have been incurred prior to definitization, the contracting officer
may assign a value as low as zero percent, regardless of contract type. However, if a
contractor submits a qualifying proposal to definitize an undefinitized contract action
and the contracting officer for such action definitizes the contract after the end of the
180-day period beginning on the date on which the contractor submitted the qualifying
proposal (as defined in 217.7401), the profit allowed on the contract shall accurately
reflect the cost risk of the contractor as such risk existed on the date the contractor
submitted the qualifying proposal.

(i) Contracting officers shall document in the price negotiation
memorandum the reason for assigning a specific contract type risk value, to include the
extent to which any reduced cost risk during the undefinitized period of performance
was considered, in determining the negotiation objective.

(3) Above normal conditions. The contracting officer may assign a higher than
normal value when there is substantial contract type risk. Indicators of this are—
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(1) Efforts where there is minimal cost history;

(1)) Long-term contracts without provisions protecting the contractor,
particularly when there is considerable economic uncertainty;

(i11) Incentive provisions (e.g., cost and performance incentives) that place a
high degree of risk on the contractor;

(iv) FMS sales (other than those under DoD cooperative logistics support
arrangements or those made from U.S. Government inventories or stocks) where the
contractor can demonstrate that there are substantial risks above those normally
present in DoD contracts for similar items; or

(v) An aggressive performance-based payment schedule that increases risk.

(4) Below normal conditions. The contracting officer may assign a lower than
normal value when the contract type risk is low. Indicators of this are—

(1) Very mature product line with extensive cost history;

(1) Relatively short-term contracts;

(1) Contractual provisions that substantially reduce the contractor's risk;
(iv) Incentive provisions that place a low degree of risk on the contractor;

(v) Performance-based payments totaling the maximum allowable
amount(s) specified at FAR 32.1004(b)(2); or

(vi) A performance-based payment schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs multiplied by the portion (percent) of costs
financed by the contractor.

(2) Total costs equal Block 20 (i.e., all allowable costs excluding facilities capital
cost of money), reduced as appropriate when—

(1) The contractor has little cash investment (e.g., subcontractor progress
payments liquidated late in period of performance);

(1) Some costs are covered by special financing provisions, such as advance
payments; or

(i11)) The contract is multiyear and there are special funding arrangements.

(3) The portion that the contractor finances is generally the portion not covered
by progress payments, 1.e., 100 percent minus the customary progress payment rate
(see FAR 32.501). For example, if a contractor receives progress payments at 80
percent, the portion that the contractor finances is 20 percent. On contracts that
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provide progress payments to small businesses, use the customary progress payment
rate for large businesses.

(f) Contract length factor.

(1) This is the period of time that the contractor has a working capital
investment in the contract. It—

(1) Isbased on the time necessary for the contractor to complete the
substantive portion of the work;

(i1) Is not necessarily the period of time between contract award and final
delivery (or final payment), as periods of minimal effort should be excluded,;

(i11) Should not include periods of performance contained in option
provisions; and

(iv) Should not, for multiyear contracts, include periods of performance
beyond that required to complete the initial program year's requirements.

(2) The contracting officer—
(1) Should use the following table to select the contract length factor;

(i) Should develop a weighted average contract length when the contract
has multiple deliveries; and

(111) May use sampling techniques provided they produce a representative

result.
TABLE
Period to Perform Substantive Contract Length
Portion (in months) Factor
21 or less .40
22 to 27 .65
28 to 33 .90
34 to 39 1.15
40 to 45 1.40
46 to 51 1.65
52 to 57 1.90
58 to 63 2.15
64 to 69 2.40
70 to 75 2.65
76 or more 2.90

(3) Example: A prospective contract has a performance period of 40 months
with end items being delivered in the 34th, 36th, 38th, and 40th months of the contract.
The average period is 37 months and the contract length factor is 1.15.

215.404-71-4 Facilities capital employed.
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(a) Description. This factor focuses on encouraging and rewarding capital
investment in facilities that benefit DoD. It recognizes both the facilities capital that
the contractor will employ in contract performance and the contractor's commitment to
1Improving productivity.

(b) Contract facilities capital estimates. The contracting officer shall estimate the
facilities capital cost of money and capital employed using—

(1) An analysis of the appropriate Forms CASB-CMF and cost of money factors
(48 CFR 9904.414 and FAR 31.205-10); and

(2) DD Form 1861, Contract Facilities Capital Cost of Money.

(¢) Useof DD Form 1861. See PGI 215.404-71-4(c) for obtaining field pricing
support for preparing DD Form 1861.

(1) Purpose. The DD Form 1861 provides a means of linking the Form CASB-
CMF and DD Form 1547, Record of Weighted Guidelines Application. It—

() Enables the contracting officer to differentiate profit objectives for
various types of assets (land, buildings, equipment). The procedure is similar to
applying overhead rates to appropriate overhead allocation bases to determine contract
overhead costs.

(11) Is designed to record and compute the contract facilities capital cost of
money and capital employed which is carried forward to DD Form 1547.

(2) Completion instructions. Complete a DD Form 1861 only after evaluating
the contractor's cost proposal, establishing cost of money factors, and establishing a
prenegotiation objective on cost. Complete the form as follows:

(1) List overhead pools and direct-charging service centers (if used) in the
same structure as they appear on the contractor's cost proposal and Form CASB-CMF.
The structure and allocation base units-of-measure must be compatible on all three
displays.

(1) Extract appropriate contract overhead allocation base data, by year,
from the evaluated cost breakdown or prenegotiation cost objective and list against each
overhead pool and direct-charging service center.

(i11) Multiply each allocation base by its corresponding cost of money factor
to get the facilities capital cost of money estimated to be incurred each year. The sum of
these products represents the estimated contract facilities capital cost of money for the
year's effort.

(iv) Total contract facilities cost of money is the sum of the yearly amounts.
(v) Since the facilities capital cost of money factors reflect the applicable cost

of money rate in Column 1 of Form CASB-CMF, divide the contract cost of money by
that same rate to determine the contract facilities capital employed.
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(d) Preaward facilities capital applications. To establish cost and price objectives,
apply the facilities capital cost of money and capital employed as follows:

(1) Cost of Money.

(1) Cost Objective. Use the imputed facilities capital cost of money, with
normal, booked costs, to establish a cost objective or the target cost when structuring an
incentive type contract. Do not adjust target costs established at the outset even though
actual cost of money rates become available during the period of contract performance.

(i1) Profit Objective. When measuring the contractor's effort for the purpose
of establishing a prenegotiation profit objective, restrict the cost base to normal, booked
costs. Do not include cost of money as part of the cost base.

(2) Facilities Capital Employed. Assess and weight the profit objective for risk
associated with facilities capital employed in accordance with the profit guidelines at
215.404-71-4.

(e) Determination. The following extract from the DD Form 1547 has been
annotated to explain the process.

Contractor Facilities Assigned Amount Profit
Item Capital Employed Value Employed Objective
26. Land N/A 2) N/A
217. Buildings N/A 2) N/A
28. Equipment (1) (2) 3

(1) Select a value from the list in paragraph (f) of this subsection using the
evaluation criteria in paragraph (g) of this subsection.

(2) Use the allocated facilities capital attributable to land, buildings, and
equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money.

(1) In addition to the net book value of facilities capital employed, consider
facilities capital that is part of a formal investment plan if the contractor submits
reasonable evidence that—

(A) Achievable benefits to DoD will result from the investment; and

(B) The benefits of the investment are included in the forward pricing
structure.

(11) If the value of intracompany transfers has been included in Block 20 at
cost (i.e., excluding general and administrative (G&A) expenses and profit), add to the
contractor's allocated facilities capital, the allocated facilities capital attributable to the
buildings and equipment of those corporate divisions supplying the intracompany
transfers. Do not make this addition if the value of intracompany transfers has been
included in Block 20 at price (i.e., including G&A expenses and profit).

(3) Multiply (1) by (2).

1998 EDITION 215.4-26



Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

() Values: Normal and designated ranges.

Asset Type Normal Designated Range
Value
Land 0% N/A
Buildings 0% N/A
Equipment 17.5% 10% to 25%

(g) Evaluation criteria.
(1) In evaluating facilities capital employed, the contracting officer—

(1) Should relate the usefulness of the facilities capital to the goods or
services being acquired under the prospective contract;

(1) Should analyze the productivity improvements and other anticipated
industrial base enhancing benefits resulting from the facilities capital investment,
including—

(A) The economic value of the facilities capital, such as physical age,
undepreciated value, idleness, and expected contribution to future defense needs; and

(B) The contractor's level of investment in defense related facilities as
compared with the portion of the contractor's total business that is derived from DoD;
and

(111) Should consider any contractual provisions that reduce the contractor's
risk of investment recovery, such as termination protection clauses and capital
investment indemnification.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value if the
facilities capital investment has direct, identifiable, and exceptional benefits. Indicators
are—

(A) New investments in state-of-the-art technology that reduce
acquisition cost or yield other tangible benefits such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for research and development
applications.

(1) The contracting officer may assign a value significantly above normal
when there are direct and measurable benefits in efficiency and significantly reduced
acquisition costs on the effort being priced. Maximum values apply only to those cases
where the benefits of the facilities capital investment are substantially above normal.

(3) Below normal conditions.
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(1) The contracting officer may assign a lower than normal value if the
facilities capital investment has little benefit to DoD. Indicators are—

(A) Allocations of capital apply predominantly to commercial item lines;

(B) Investments are for such things as furniture and fixtures, home or
group level administrative offices, corporate aircraft and hangars, gymnasiums; or

(C) Facilities are old or extensively idle.

(i1) The contracting officer may assign a value significantly below normal
when a significant portion of defense manufacturing is done in an environment
characterized by outdated, inefficient, and labor-intensive capital equipment.

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an incentive for contractors to reduce costs. To the
extent that the contractor can demonstrate cost reduction efforts that benefit the
pending contract, the contracting officer may increase the prenegotiation profit objective
by an amount not to exceed 4 percent of total objective cost (Block 20 of the DD Form
1547) to recognize these efforts (Block 29).

(b) To determine if using this factor is appropriate, the contracting officer shall
consider criteria, such as the following, to evaluate the benefit the contractor’s cost
reduction efforts will have on the pending contract:

(1) The contractor’s participation in Single Process Initiative improvements;

(2) Actual cost reductions achieved on prior contracts;

(3) Reduction or elimination of excess or idle facilities;

(4) The contractor’s cost reduction initiatives (e.g., competition advocacy
programs, technical insertion programs, obsolete parts control programs, spare parts
pricing reform, value engineering, outsourcing of functions such as information
technology). Metrics developed by the contractor such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct and indirect costs) or other productivity
measures may provide the basis for assessing the effectiveness of the contractor’s cost
reduction initiatives over time;

(5) The contractor’s adoption of process improvements to reduce costs;

(6) Subcontractor cost reduction efforts;

(7) The contractor’s effective incorporation of commercial items and processes;
or

(8) The contractor’s investment in new facilities when such investments
contribute to better asset utilization or improved productivity.

(c) When selecting the percentage to use for this special factor, the contracting
officer has maximum flexibility in determining the best way to evaluate the benefit the
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contractor’s cost reduction efforts will have on the pending contract. However, the
contracting officer shall consider the impact that quantity differences, learning, changes
in scope, and economic factors such as inflation and deflation will have on cost
reduction.

215.404-72 Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

(a) Definition. As used in this subpart, a nonprofit organization is a business
entity—

(1) That operates exclusively for charitable, scientific, or educational purposes;
(2) Whose earnings do not benefit any private shareholder or individual;

(3) Whose activities do not involve influencing legislation or political
campaigning for any candidate for public office; and

(4) That is exempted from Federal income taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that are entities that have been identified by the
Secretary of Defense or a Secretary of a Department as receiving sustaining support on
a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee
objective for covered actions using the weighted guidelines method in 215.404-71, with
the following modifications:

(1) Modifications to performance risk (Blocks 21-23 of the DD Form 1547).

(1) If the contracting officer assigns a value from the standard designated
range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of
the costs in Block 20 of the DD Form 1547. Show the net (reduced) amount on the DD
Form 1547.

(i) Do not assign a value from the technology incentive designated range.

(2) Modifications to contract type risk (Block 24 of the DD Form 1547). Use a
designated range of —1 percent to O percent instead of the values in 215.404-71-3. There
1s no normal value.

(c) For all other nonprofit organizations except FFRDCs, compute a fee objective for
covered actions using the weighted guidelines method in 215.404-71, modified as
described in paragraph (b)(1) of this subsection.

215.404-73 Alternate structured approaches.

(a) The contracting officer may use an alternate structured approach under 215.404-
4(c).

(b) The contracting officer may design the structure of the alternate, but it shall
include—
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(1) Consideration of the three basic components of profit--performance risk,
contract type risk (including working capital), and facilities capital employed. However,
the contracting officer is not required to complete Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of money.

(1) The contracting officer shall reduce the overall prenegotiation profit
objective by the amount of facilities capital cost of money under Cost Accounting
Standard (CAS) 414, Cost of Money as an Element of the Cost of Facilities Capital (48
CFR 9904.414). Cost of money under CAS 417, Cost of Money as an Element of the
Cost of Capital Assets Under Construction (48 CFR 9904.417), should not be used to
reduce the overall prenegotiation profit objective. The profit amount in the negotiation
summary of the DD Form 1547 must be net of the offset.

(i) This adjustment is needed for the following reason: The values of the
profit factors used in the weighted guidelines method were adjusted to recognize the
shift in facilities capital cost of money from an element of profit to an element of
contract cost (see FAR 31.205-10) and reductions were made directly to the profit factors
for performance risk. In order to ensure that this policy is applied to all DoD contracts
that allow facilities capital cost of money, similar adjustments shall be made to
contracts that use alternate structured approaches.

215.404-74 Fee requirements for cost-plus-award-fee contracts.
In developing a fee objective for cost-plus-award-fee contracts, the contracting officer
shall—

(a) Follow the guidance in FAR 16.405-2 and 216.405-2;

(b) Not use the weighted guidelines method or alternate structured approach;

(c) Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, i.e.,
reduce the base fee by the amount of facilities capital cost of money; and

(d) Not complete a DD Form 1547.

215.404-75 Fee requirements for FFRDCs.
For nonprofit organizations that are FFRDCs, the contracting officer—

(a) Should consider whether any fee is appropriate. Considerations shall include
the FFRDC’s—

(1) Proportion of retained earnings (as established under generally accepted
accounting methods) that relates to DoD contracted effort;

(2) Facilities capital acquisition plans;
(3) Working capital funding as assessed on operating cycle cash needs; and

(4) Provision for funding unreimbursed costs deemed ordinary and necessary to
the FFRDC.
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(b) Shall, when a fee is considered appropriate, establish the fee objective in
accordance with FFRDC fee policies in the DoD FFRDC Management Plan.

(c) Shall not use the weighted guidelines method or an alternate structured
approach.

215.406-1 Prenegotiation objectives.
Follow the procedures at PGI 215.406-1 for establishing prenegotiation objectives.

215.406-3 Documenting the negotiation.
Follow the procedures at PGI 215.406-3 for documenting the negotiation.

215.407 Special cost or pricing areas.
215.407-1 Defective certified cost or pricing data.

(c)1)) When a contractor voluntarily discloses defective pricing after contract award,
the contracting officer shall discuss the disclosure with the Defense Contract Audit
Agency (DCAA). This discussion will assist in the contracting officer determining the
involvement of DCAA, which could be a limited-scope audit (e.g., limited to the affected
cost elements of the defective pricing disclosure), a full-scope audlt or technical
assistance as appropriate for the circumstances (e.g., nature or dollar amount of the
defective pricing disclosure). At a minimum, the contracting officer shall discuss with
DCAA the following:

(A) Completeness of the contractor’s voluntary disclosure on the affected
contract.

(B) Accuracy of the contractor’s cost impact calculation for the affected
contract.

(C) Potential impact on existing contracts, task or deliver orders, or other
proposals the contractor has submitted to the Government.

(1) Voluntary disclosure of defective pricing is not a voluntary refund as defined
in 242.7100 and does not waive the Government entitlement to the recovery of any
overpayment plus interest on the overpayments in accordance with FAR 15.407-1(b)(7).

(i11) Voluntary disclosure of defective pricing does not waive the Government’s
rights to pursue defective pricing claims on the affected contract or any other
Government contract.

215.407-2 Make-or-buy programs.

(a) General. See PGI for guidance on factors to consider when deciding whether to
request a make-or-buy plan and for factors to consider when evaluating make-or-buy
plan submissions.

(e) Program requirements.

(1) Items and work included. The minimum dollar amount is $1.5 million.
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215.407-3 Forward pricing rate agreements.

(b)(1) Use forward pricing rate agreement (FPRA) rates when such rates are
available, unless waived on a case-by-case basis by the head of the contracting activity.

(i) Advise the ACO of each case waived.
(i11) Contact the ACO for questions on FPRAs or recommended rates.
215.407-4 Should-cost review.

(a) General. See PGI 215.407-4 for guidance on determining whether to perform a
program or overhead should-cost review.

(b) Program should-cost review. Major weapon system should-cost program reviews
shall be conducted in a manner that is transparent, objective, and provides for the
efficiency of the DoD systems acquisition process (section 837 of the National Defense
Authorization Act for Fiscal Year 2018 (Pub. L. 115-91)).

(1) Major weapon system should-cost reviews may include the following
features:

(A) A thorough review of each contributing element of the program cost and
the justification for each cost.

(B) An analysis of non-value added overhead and unnecessary reporting
requirements.

(C) Benchmarking against similar DoD programs, similar commercial
programs (where appropriate), and other programs by the same contractor at the same
facility.

(D) An analysis of supply chain management to encourage competition and
incentive cost performance at lower tiers.

(E) A review of how to restructure the program (Government and
contractor) team in a streamlined manner, if necessary.

(F) Identification of opportunities to break out Government-furnished
equipment versus prime contractor-furnished materials.

(G) Identification of items or services contracted through third parties that
result in unnecessary pass-through costs.

(H) Evaluation of ability to use integrated developmental and operational
testing and modeling and simulation to reduce overall costs.

(I) Identification of alternative technology and materials to reduce
developmental or lifecycle costs for a program.

(J) Identification and prioritization of cost savings opportunities.
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(K) Establishment of measurable targets and ongoing tracking systems.

(i) The should-cost review shall provide for sufficient analysis while minimizing
the impact on program schedule by engaging stakeholders early, relying on information
already available before requesting additional data, and establishing a team with the
relevant expertise early.

(ii1) The should-cost review team shall be comprised of members, including
third-party experts if necessary, with the training, skills, and experience in analysis of
cost elements, production or sustainment processes, and technologies relevant to the
program under review. The review team may include members from the Defense
Contract Management Agency, the department or agency’s cost analysis center, and
appropriate functional organizations, as necessary.

(iv) The should-cost review team shall establish a process for communicating
and collaborating with the contractor throughout the should-cost review, including
notification to the contractor regarding which elements of the contractor’s operations
will be reviewed and what information will be necessary to perform the review, as soon
as practicable, both prior to and during the review.

(v) The should-cost review team report shall ensure, to the maximum extent
practicable, review of current, accurate, and complete data, and shall 1dentify cost
savings opportunities associated with spe01flc engineering or business changes that can
be quantified and tracked.

215.407-5 Estimating systems.
215.407-5-70 Disclosure, maintenance, and review requirements.

(a) Definitions.

(1) “Acceptable estimating system” is defined in the clause at 252.215-7002,
Cost Estimating System Requirements.

(2) “Contractor” means a business unit as defined in FAR 2.101.

(3) “Estimating system” is as defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(4) “Significant deficiency” is defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(b) Applicability.

(1) DoD policy is that all contractors have acceptable estimating systems that
consistently produce well-supported proposals that are acceptable as a basis for
negotiation of fair and reasonable prices.

(2) A large business contractor is subject to estimating system disclosure,
maintenance, and review requirements if—
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(1) Inits preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $50 million or more for which certified cost or pricing were
required; or

(i1) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $10 million or more (but less than $50 million) for which
certified cost or pricing data were required and the contracting officer, with concurrence
or at the request of the ACO, determines it to be in the best interest of the Government
(e.g., significant estimating problems are believed to exist or the contractor's sales are
predomlnantly Government).

(c) Policy.
(1) The contracting officer shall—
(1) Through use of the clause at 252.215-7002, Cost Estimating System

Requirements, apply the disclosure, maintenance, and review requirements to large
business contractors meeting the criteria in paragraph (b)(2)@) of this section;

(1) Consider whether to apply the disclosure, maintenance, and review
requirements to large business contractors under paragraph (b)(2)(i1) of this section; and

(111) Not apply the disclosure, maintenance, and review requirements to
other than large business contractors.

(2) The cognizant contracting officer, in consultation with the auditor, for
contractors subject to paragraph (b)(2) of this section, shall—

(1) Determine the acceptability of the disclosure and approve or disapprove
the system; and

(i1) Pursue correction of any deficiencies.
(3) The auditor conducts estimating system reviews.

(4) An acceptable system shall provide for the use of appropriate source data,
utilize sound estimating techniques and good judgment, maintain a consistent
approach, and adhere to established policies and procedures.

(5) In evaluating the acceptability of a contractor's estimating system, the
contracting officer, in consultation with the auditor, shall determine whether the
contractor's estimating system complies with the system criteria for an acceptable
estimating system as prescribed in the clause at 252.215-7002, Cost Estimating System
Requirements.

(d) Disposition of findings—

(1) Reporting of findings. The auditor shall document findings and
recommendations in a report to the contracting officer. If the auditor identifies any
significant estimating system deficiencies, the report shall describe the deficiencies in
sufficient detail to allow the contracting officer to understand the deficiencies.
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(2) Initial determination. (1) The contracting officer shall review all findings
and recommendations and, if there are no significant deficiencies, shall promptly notify
the contractor, in writing, that the contractor's estimating system is acceptable and
approved; or

(11) If the contracting officer finds that there are one or more significant
deficiencies (as defined in the clause at 252.215-7002, Cost Estimating System
Requirements) due to the contractor’s failure to meet one or more of the estimating
system criteria in the clause at 252.215-7002, the contracting officer shall—

(A) Promptly make an initial written determination on any significant
deficiencies and notify the contractor, in writing, providing a description of each
significant deficiency in sufficient detail to allow the contractor to understand the
deficiency;

(B) Request the contractor to respond, in writing, to the initial
determination within 30 days; and

(C) Promptly evaluate the contractor’s responses to the initial
determination, in consultation with the auditor or functional specialist, and make a
final determination.

(3) Final determination. (i) The contracting officer shall make a final
determination and notify the contractor, in writing, that

(A) The contractor's estimating system is acceptable and approved, and
no significant deficiencies remain, or

(B) Significant deficiencies remain. The notice shall identify any
remaining significant deficiencies, and indicate the adequacy of any proposed or
completed corrective action. The contracting officer shall—

(I) Request that the contractor, within 45 days of receipt of the
final determination, either correct the deficiencies or submit an acceptable corrective
action plan showing milestones and actions to eliminate the deficiencies;

(2) Disapprove the system in accordance with the clause at
252.215-7002, Cost Estimating System Requirements; and

(3) Withhold payments in accordance with the clause at 252.242-
7005, Contractor Business Systems, if the clause is included in the contract.

(1) Follow the procedures relating to monitoring a contractor's corrective
action and the correction of significant deficiencies in PGI 215.407-5-70(e).

(e) System approval. The contracting officer shall promptly approve a previously
disapproved estimating system and notify the contractor when the contracting officer
determines that there are no remaining significant deficiencies.

(f) Contracting officer notifications. The cognizant contracting officer shall promptly
distribute copies of a determination to approve a system, disapprove a system and
withhold payments, or approve a previously disapproved system and release withheld
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payments, to the auditor; payment office; affected contracting officers at the buying
activities; and cognizant contracting officers in contract administration activities.

215.408 Solicitation provisions and contract clauses.

(1) Use the clause at 252.215-7002, Cost Estimating System Requirements, in all
solicitations and contracts to be awarded on the basis of certified cost or pricing data.

(2) When contracting with the Canadian Commercial Corporation—

(1)(A) Use the provision at 252.215-7003, Requirement for Submission of Data
Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation—

(1) Inlieu of DFARS 252.215-7010, Requirements for Certified Cost or
Pricing Data and Data Other Than Certified Cost or Pricing Data, in a solicitation,
including solicitations using FAR part 12 procedures for the acquisition of commercial
items, for a sole source acquisition from the Canadian Commercial Corporation that
is—

(1) Cost-reimbursement, if the contract value is expected to exceed
$700,000; or

(i1) Fixed-price, if the contract value is expected to exceed $500
million; or

(2) Inlieu of DFARS 252.215-7010, in a solicitation, including
solicitations using FAR part 12 procedures for the acquisition of commercial items, for a
sole source acquisition from the Canadian Commercial Corporation that does not meet
the thresholds specified in paragraph (2)(1)(A)(1), if approval is obtained as required at
995.870-4(c)(2)(i); and

(B) Do not use 252.225-7003 in lieu of DFARS 252.215-7010 in competitive
acquisitions; and

(11)(A) Use the clause at 252.215-7004, Requirement for Submission of Data
Other Than Certified Cost or Pricing Data—Modifications—Canadian Commercial
Corporation—

(I) In a solicitation, including solicitations using FAR part 12 procedures for
the acquisition of commercial items, for a sole source acquisition, from the Canadian
Commercial Corporation and resultant contract that is—

(1) Cost-reimbursement, if the contract value is expected to exceed
$700,000; or

(11) Fixed-price, if the contract value is expected to exceed $500 million;

(2) In a solicitation, including solicitations using FAR part 12 procedures for
the acquisition of commercial items, for a sole source acquisition from the Canadian
Commercial Corporation and resultant contract that does not meet the thresholds
specified in paragraph (2)(11)(A)(1), if approval is obtained as required at
225.870- 4(c)(2)(11); or
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(3)(1) In a solicitation, including solicitations using FAR part 12 procedures
for the acquisition of commercial items, for a competitive acquisition that includes FAR
52.215-21, Requirement for Data Other Than Certified Cost or Pricing Data—
Modifications, or that meets the thresholds specified in paragraph (2)(i1)(A) (1).

(i1) The contracting officer shall then select the appropriate clause to
include in the contract (52.215-21 only if award is not to the Canadian Commercial
Corporation; or 252.215-7004 if award is to the Canadian Commercial Corporation and
necessary approval is obtained in accordance with 225.870-4(c)(2)(i1)); and

(B) The contracting officer may specify a higher threshold in paragraph (b)
of the clause 252.215-7004.

(3) Use the provision at 252.215-7008, Only One Offer, in competitive solicitations
that exceed the simplified acquisition threshold, including solicitations using FAR part
12 procedures for the acquisition of commercial items.

(4) When the solicitation requires the submission of certified cost or pricing data,
the contracting officer should include 252.215-7009, Proposal Adequacy Checklist, in
the solicitation to facilitate submission of a thorough, accurate, and complete proposal.

(5) When reasonably certain that the submission of certified cost or pricing data or
data other than certified cost or pricing data will be required or when using the
provision at 252.215-7008—

(1) Use the basic or alternate of the provision at 252.215-7010, Requirements for
Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data, in
lieu of the provision at FAR 52.215-20, Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing Data, in solicitations, including
solicitations using FAR part 12 procedures for the acquisition of commercial items.

(A) Use the basic provision when submission of certified cost or pricing data
is required to be in the FAR Table 15-2 format, or if it is anticipated, at the time of
solicitation, that the submission of certified cost or pricing data may not be required.

(B) Use the alternate I provision to specify a format for certified cost or
pricing data other than the format required by FAR Table 15-2;

(1) Use the provision at 252.215-7011, Requirements for Submission of
Proposals to the Administrative Contracting Officer and Contract Auditor, when using
the basic or alternate of the provision at 252.215-7010 and copies of the proposal are to
be sent to the ACO and contract auditor; and

(i11) Use the provision at 252.215-7012, Requirements for Submission of
Proposals via Electronic Media, when using the basic or alternate of the provision at
252.215-7010 and submission via electronic media is required.

(6) Use the provision at 252.215-7013, Supplies and Services Provided by
Nontraditional Defense Contractors, in all solicitations.

(7) Use the clause at 252.215-7014, Exception from Certified Cost or Pricing Data
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Requirements for Foreign Military Sales Indirect Offsets, in solicitations and contracts
that contain the provision at 252.215-7010, Requirements for Certified Cost or Pricing
Data and Data Other Than Certified Cost or Pricing Data, when it is reasonably certain
that—

(1) The contract is expected to include costs associated with an indirect offset;
and

(1) The submission of certified cost or pricing data or data other than certified
cost or pricing data will be required.

(8) Use the clause at 252.215-7015, Program Should-Cost Review, in all solicitations
and contracts for the development or production of a major weapon system, as defined
in 234.7001.

215.470 Estimated data prices.

(a) DoD requires estimates of the prices of data in order to evaluate the cost to the
Government of data items in terms of their management, product, or engineering value.

(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(c) The contracting officer shall ensure that the contract does not include a
requirement for data that the contractor has delivered or is obligated to deliver to the
Government under another contract or subcontract, and that the successful offeror
1dentifies any such data required by the solicitation. However, where duplicate data are
desired, the contract price shall include the costs of duplication, but not of preparation,
of such data.
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SUBPART 218.2—EMERGENCY ACQUISITION FLEXIBILITIES
(Revised June 5, 2020)

218.201 Contingency operation.

(1) Selection, appointment, and termination of appointment. Contracting officer
qualification requirements pertaining to a baccalaureate degree do not apply to DoD
employees or members of the armed forces who are in a contingency contracting
force. See 201.603-2(2).

(2) Policy for item unique identification. Contractors will not be required to
provide DoD item unique identification if the items, as determined by the head of
the contracting activity, are to be used to support a contingency operation. See
211.274-2(b).

(3) Use of the Governmentwide commercial purchase card. Governmentwide
commercial purchase cards do not have to be used for purchases valued at or below
the micro-purchase threshold if the purchase or payment is for an overseas
transaction by a contracting officer in support of a contingency operation, or for
training exercises in preparation for overseas contingency, humanitarian, or
peacekeeping operations. See 213.201(g) and 213.270(c)(3) and (5).

(4) Governmentwide commercial purchase card. A contracting office supporting a
contingency operation or a humanitarian or peacekeeping operation may use the
Governmentwide commercial purchase card to make a purchase that exceeds the
micro-purchase threshold but does not exceed the simplified acquisition threshold if
certain conditions are met. See 213.301(3).

(5) Imprest funds and third party drafts. Imprest funds are authorized for use
without further approval for overseas transactions at or below the micro-purchase
threshold in support of a contingency operation or a humanitarian or peacekeeping
operation. See 213.305-3(d)(111)(A).

(6) Standard Form (SF) 44, Purchase Order-Invoice-Voucher. SF 44s may be
used for purchases not exceeding the simplified acquisition threshold for overseas
transactions by contracting officers in support of a contingency operation or a
humanitarian or peacekeeping operation. See 213.306(a)(1)(B).

(7) Only one offer. The requirements at sections 215.371-2 do not apply to
acquisitions, as determined by the head of the contracting activity, in support of a
contingency operation. See 215.371-4(a)(2).

(8) Approval of determination and findings for time-and-materials or labor-hour
contracts. The approval requirements in paragraphs (d)(1)(A)(1) and (2) of this
section do not apply to contracts that, as determined by the head of the contracting
activity, support contingency. See 216.601(d)(3).

(9) Undefinitized contract actions. The head of the agency may waive certain
limitations for undefinitized contract actions if the head of the agency determines
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that the waiver is necessary to support a contingency operation or a humanitarian
or peacekeeping operation. See 217.7404-5(b).

(10) Prohibited sources. DoD personnel are authorized to make emergency
acquisitions in direct support of U.S. or allied forces deployed in military
contingency, humanitarian, or peacekeeping operations in a country or region
subject to economic sanctions administered by the Department of the Treasury,
Office of Foreign Assets Control. See 225.701-70.

(11) Authorization Acts, Appropriations Acts, and other statutory restrictions on
foreign acquisition. Acqu1s1t10ns in the followmg categories are not subject to the
restrictions of 225.7002, Restrictions on food, clothing, fabrics, specialty metals, and
hand or measuring tools: (1) Acquisitions at or below the simplified acquisition
threshold; (2) Acquisitions outside the United States in support of combat
operations; (3) Acquisitions of perishable foods by or for activities located outside
the United States for personnel of those activities; (4) Acquisitions of food, specialty
metals, or hand or measuring tools in support of contingency operations, or for
which the use of other than competitive procedures has been approved on the basis
of unusual and compelling urgency in accordance with FAR 6.302-2; (5) Emergency
acquisitions by activities located outside the United States for personnel of those
activities; and (6) Acquisitions by vessels in foreign waters. See 225.7002-2.

(12) Electronic submission and processing of payment requests. Contractors do
not have to submit payment requests in electronic form for contracts awarded by
deployed contracting officers in the course of military operations, including
contingency operations or humanitarian or peacekeeping operations. See
232.7002(a)(4).

218.202 Defense or recovery from certain events.

For acquisitions that, as determined by the head of the contracting activity, are to
facilitate defense against or recovery from cyber, nuclear, biological, chemical, or
radiological attack; to facilitate provision of international disaster assistance; or to
support response to an emergency or major disaster, the following requirements do
not apply:

(1) Policy for unique item identification at 211.274-2(a). Contractors are not
required to provide DoD unique item identification if the items are to be used to
facilitate defense against or recovery from nuclear, biological, chemical, or
radiological attack. However, contractors are not exempt from this requirement if
the items are to be used to facilitate defense against or recovery from cyber attack.
See 211.274-2(b).

(2) Only one offer requirements at section 215.371-2. See 215.371-4(a)(2).

(3) Approval of determination and findings for time-and-materials or labor-hour
contracts at 216.601(d)(i)(A)(1) and (2). See 216.601(d)(3).

218.203 Incidents of national significance, emergency declaration, or
major disaster declaration.

(1) FEstablishing or maintaining alternative sources. PGI contains a sample
format for Determination and Findings citing the authority of FAR 6.202(a),
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regarding exclusion of a particular source in order to establish or maintain an
alternative source or sources. Alternate 2 of the sample format addresses having a
supplier available for furnishing supplies or services in case of a national
emergency. See PGI 206.202.

(2) Electronic submission and processing of payment requests. Contractors do
not have to submit payment requests in electronic form for contracts awarded by
contracting officers in the conduct of emergency operations, such as responses to
natural disasters or national or civil emergencies. See 232.7002(a)(4).

218.204 Humanitarian or peacekeeping operation.
The following requirements do not apply to acquisitions that, as determined by the
head of the contracting activity, are in support of humanitarian or peacekeeping
operations:

(1) Policy for item unique identification at 211.274-2(a). See 211.274-2(b).

(2) Only one offer requirements at sections 215.371-2. See 215.371-4(a)(2).

(3) Approval of determination and findings for time-and-materials or labor-hour
contracts at 216.601(d)(1)(A)(I) and (2). See 216.601(d)(3).

218.270 Head of contracting activity determinations.
The term “head of the agency” is replaced with “head of the contracting activity,” as
defined in FAR 2.101, in the following locations:
(a) FAR 2.101: definition of “simplified acquisition threshold.”
(b) FAR 12.102(f).
(c) FAR 13.201(g).
(d) FAR 13.500(c)(1).
(e) FAR 18.2.
218.271 Use of electronic business tools.

When supporting a contingency operation or humanitarian or peacekeeping operation,
follow the procedures at PGI 218.271 concerning the use of electronic business tools.
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SUBPART 219.8—-CONTRACTING WITH THE SMALL BUSINESS
ADMINISTRATION (THE 8(A) PROGRAM)
(Revised June 5, 2020)

219.800 General.

(a) By Partnership Agreement (PA) between the Small Business Administration
(SBA) and the Department of Defense (DoD), the SBA has delegated to the Under
Secretary of Defense (Acquisition, Technology, and Logistics) its authority under
paragraph 8(a)(1)(A) of the Small Business Act (15 U.S.C. 637(a)) to enter into 8(a)
prime contracts, and its authority under 8(a)(1)(B) of the Small Business Act to award
the performance of those contracts to eligible 8(a) Program participants. However, the
SBA remains the prime contractor on all 8(a) contracts, continues to determine
eligibility of concerns for contract award, and retains appeal rights under FAR 19.810.
The SBA delegates only the authority to sign contracts on its behalf. Consistent with
the provisions of the PA, this authority is hereby redelegated to DoD contracting
officers. A copy of the PA, which includes the PA’s expiration date, is available at PGI
219.800.

(b) Contracts awarded under the PA may be awarded directly to the 8(a) participant
on either a sole source or competitive basis. An SBA signature on the contract is not
required.

(c) Notwithstanding the PA, the contracting officer may elect to award a contract
pursuant to the provisions of FAR Subpart 19.8.

219.803 Selecting acquisitions for the 8(a) Program.
When selecting acquisitions for the 8(a) Program, follow the procedures at PGI 219.803.

219.804 Evaluation, offering, and acceptance.
When processing requirements under the PA, follow the procedures at PGI 219.804.

219.804-1 Agency evaluation.

() The 8(a) firms should be offered the opportunity to give a technical presentation.
219.805 Competitive 8(a).

219.805-1 General.

(b)(2)(A) For acquisitions that exceed the competitive threshold, the SBA also may
accept the requirement for a sole source 8(a) award on behalf of a small business
concern owned by a Native Hawaiian Organization (Section 8020 of Pub. L. 109-148).

(B) “Native Hawaiian Organization,” as used in this subsection and as
defined by 15 U.S.C. 637(a)(15) and 13 CFR 124.3, means any community service

organization serving Native Hawaiians in the State of Hawaii—

(1) That is a not-for-profit organization chartered by the State of
Hawaii;
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(2) That is controlled by Native Hawaiians; and

(3) Whose business activities will principally benefit such Native
Hawaiians.

219.805-2 Procedures.
When processing requirements under the PA, follow the procedures at PGI 219.805-2
for requesting eligibility determinations.

219.806 Pricing the 8(a) contract.
For requirements processed under the PA cited in 219.800—

(1) The contracting officer shall obtain certified cost or pricing data from the 8(a)
contractor, if required by FAR subpart 15.4; and

(2) SBA concurrence in the negotiated price is not required. However, except for
purchase orders not exceeding the simplified acquisition threshold, the contracting
officer shall notify the SBA prior to withdrawing a requirement from the 8(a) Program
due to failure to agree on price or other terms and conditions.

219.808 Contract negotiations.

219.808-1 Sole source.
For sole source requirements processed under the PA, follow the procedures at PGI
219.808-1.

(a) In lieu of the threshold at FAR 19.808-1(a), the SBA may not accept for
negotiation a DoD sole-source 8(a) contract exceeding $100 million unless DoD has
completed a justification in accordance with FAR 6.303 and 206.303-1(b).

219.811 Preparing the contracts.
When preparing awards under the PA, follow the procedures at PGI 219.811.

219.811-3 Contract clauses.

(1) Use the clause at 252.219-7009, Section 8(a) Direct Award, instead of the clauses
at FAR 52.219-11, Special 8(a) Contract Conditions, FAR 52.219-12, Special 8(a)
Subcontract Conditions, and FAR 52.219-17, Section 8(a) Award, in solicitations and
contracts processed in accordance with the PA cited in 219.800.

(2) Use the clause at 252.219-7010, Notification of Competition Limited to Eligible
8(a) Participants—Partnership Agreement, in lieu of the clause at FAR 52.219-18,
Notification of Competition Limited to Eligible 8(a) Participants, in competitive
solicitations and contracts when the acquisition is accomplished using the procedures of
FAR 19.805 and processed in accordance with the PA cited in 219.800.

(3) Use the clause at 252.219-7011, Notification to Delay Performance, in
solicitations and purchase orders issued under the PA cited in 219.800.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised June 5, 2020)

225.7000 Scope of subpart.
(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.

Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American statute or
the Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

“Assembly” means an item forming a portion of a system or subsystem that—
(1) Can be provisioned and replaced as an entity; and
(2) Incorporates multiple, replaceable parts.

“Bearing components” means the bearing element, retainer, inner race, or outer
race.

“Component” means any item supplied to the Government as part of an end item or
of another component, except that for use in 225.7007, the term means an article,
material, or supply incorporated directly into an end product.

“End item,” as used in sections 225.7003 and 225.7018, means the final production
product when assembled or completed and ready for delivery under a line item of the
contract (10 U.S.C. 2533b(m)).

“End product” means supplies delivered under a line item of the contract.

“Hand or measuring tools” means those tools listed in Federal supply classifications
51 and 52, respectively.

“Structural component of a tent”—

(1) Means a component that contributes to the form and stability of the tent
(e.g., poles, frames, flooring, guy ropes, pegs); and

(2) Does not include equipment such as heating, cooling, or lighting.

“Subsystem” means a functional grouping of items that combine to perform a major
function within an end item, such as electrical power, altitude control, and propulsion.

225.7002 Restrictions on food, clothing, fabrics, hand or measuring tools, and
flags.
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225.7002-1 Restrictions.

(a) The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire—

(1) Any of the following items, either as end products or components, unless the
items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(i) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with,
clothing and the materials and components thereof. Clothing includes items such as
outerwear, headwear, underwear, nightwear, footwear, hosiery, handwear, belts,
badges, and insignia. For additional guidance and examples, see PGI 225.7002-

1(@)D)@).

(111)(A) Tents and the structural components of tents;
(B) Tarpaulins; or
(C) Covers.

(iv) Cotton and other natural fiber products.

(v) Woven silk or woven silk blends.
(vi) Spun silk yarn for cartridge cloth.

(vi1) Synthetic fabric or coated synthetic fabric, including all textile fibers
and yarns that are for use in such fabrics.

(vii1)) Canvas products.

(ix) Wool (whether in the form of fiber or yarn or contained in fabrics,
materials, or manufactured articles).

(x) Any item of individual equipment (Product or Service Code (PSC) 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a)(1).

(2) Hand or measuring tools, unless the tools were produced in the United
States. For additional guidance, see PGI 225.7002-1(a)(2).

(b) In accordance with section 8123 of the Department of Defense Appropriations
Act, 2014 (Pub. L. 113-76, division C, title VIII), and the same provision in subsequent
Defense appropriations acts, except as provided in 225.7002-2, do not acquire a flag of
the United States (PSC 8345), unless such flag, including the materials and components
thereof, is manufactured in the United States, consistent with the requirements at10
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U.S.C. 2533a. This restriction does not apply to the acquisition of any end-items or
components related to flying or displaying the flag (e.g., flag poles and accessories).

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold, except for athletic
footwear purchased by DoD for use by members of the Army, Navy, Air Force, or
Marine Corps upon their initial entry into the Armed Forces (section 817 of the
National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328)).

(b) Acquisitions of any of the items in 225.7002-1, if the Secretary concerned
determines that items grown, reprocessed, reused, or produced in the United States
cannot be acquired as and when needed in a satlsfactory quality and sufficient quantity
at U.S. market prices. (See the requirement in 205.301 for synopsis within 7 days after
contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(i) The Secretary of the Army.
(i) The Secretary of the Navy.
(iv) The Secretary of the Air Force.
(v) The Director of the Defense Logistics Agency.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.

(3) Defense agencies other than the Defense Logistics Agency shall follow the
procedures at PGI 225.7002-2(b)(3) when submitting a request for a domestic
nonavailability determination.

(c) Acquisitions of items listed in FAR 25.104(a).
(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

(f) Acquisitions of food or hand or measuring tools—

(1) In support of contingency operations; or
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(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.
(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of incidental amounts of cotton, other natural fibers, or wool
incorporated in an end product, for which the estimated value of the cotton, other
natural fibers, or wool—

(1) Is not more than 10 percent of the total price of the end product; and
(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

(I) Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with section 8118 of the DoD Appropriations Act for Fiscal Year
2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a textile
product. Examples of textile products, made in whole or in part of fabric, include—

(1) Draperies, floor coverings, furnishings, and bedding (Product or Service
Group (PSG) 72, Household and Commercial Furnishings and Appliances);

(i) Items made in whole or in part of fabric in PSG 83,
Textile/leather/furs/apparel/findings/tents/flags, or PSG 84, Clothlng, Individual
Equipment and Insignia;

(i11) Upholstered seats (whether for household, office, or other use); and

(iv) Parachutes (PSC 1670); or

(2) The fibers and yarns are para-aramid fibers and continuous filament para-
aramid yarns manufactured in a qualifying country.
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(n) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.003(10) and the requirement
in 205.301 for synopsis within 7 days after contract award when using this exception.)

(o) Acquisitions that are interagency, State, or local purchases that are executed by
DoD as a result of the transfer of contracts from the General Services Administration or
for which DoD serves as an item manager for products on behalf of the General Services
Administration. According to section 897 of the National Defense Authorization Act for
Fiscal Year 2016 (Pub. L. 114-92), such contracts shall not be subject to requirements
under chapter 148 of title 10, United States Code (including 10 U.S.C. 2533a), to the
extent such contracts are for purchases of products by other Federal agencies or State or
local governments.

225.7002-3 Contract clauses.
Unless an exception at 225.7002-2 applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items.

(b) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or Measuring
Tools, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that exceed the simplified
acquisition threshold that require delivery of hand or measuring tools.

(c) Use the clause at 252.225-7006, Acquisition of the American Flag, in solicitations
and contracts, including solicitations and contracts using FAR part 12 procedures for
the acquisition of commercial items, that are for the acquisition of the American flag,
with an estimated value that exceeds the simplified acquisition threshold.

225.7003 Restrictions on acquisition of specialty metals.

225.7003-1 Definitions.
As used in this section—

“Alloy” means a metal consisting of a mixture of a basic metallic element and one or
more metallic, or non-metallic, alloying elements.

(1) For alloys named by a single metallic element (e.g., titanium alloy), it means
that the alloy contains 50 percent or more of the named metal (by mass).

(2) If two metals are specified in the name (e.g., nickel-iron alloy), those metals
are the two predominant elements in the alloy, and together they constitute 50 percent
or more of the alloy (by mass).

“Automotive item”—

(1) Means a self-propelled military transport tactical vehicle, primarily
intended for use by military personnel or for carrying cargo, such as—

(1) A high-mobility multipurpose wheeled vehicle;
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(i) An armored personnel carrier; or
(i11) A troop/cargo-carrying truckcar, truck, or van; and
(2) Does not include—
(1) A commercially available off-the-shelf vehicle; or
(1) Construction equipment (such as bulldozers, excavators, lifts, or loaders)
or other self-propelled equipment (such as cranes or aircraft ground support
equipment).

“Commercial derivative military article” means an item acquired by the Department
of Defense that is or will be produced using the same production facilities, a common
supply chain, and the same or similar production processes that are used for the
production of articles predominantly used by the general public or by nongovernmental
entities for purposes other than governmental purposes.

“Electronic component” means an item that operates by controlling the flow of
electrons or other electrically charged particles in circuits, using interconnections of
electrical devices such as resistors, inductors, capacitors, diodes, switches, transistors,
or integrated circuits. The term does not include structural or mechanical parts of an
assembly containing an electronic component and does not include any high
performance magnets that may be used in the electronic component.

“High performance magnet” means a permanent magnet that obtains a majority of
its magnetic properties from rare earth metals (such as samarium).

“Produce” means—

(1) Atomization;

(2) Sputtering; or

(3) Final consolidation of non-melt derived metal powders.
“Specialty metal” means—

(1) Steel—

(1 With a maximum alloy content exceeding one or more of the following
limits: manganese, 1.65 percent; silicon, 0.60 percent; or copper, 0.60 percent; or

(i) Containing more than 0.25 percent of any of the following elements:
aluminum, chromium, cobalt, molybdenum, nickel, niobium (columbium), titanium,
tungsten, or vanadium;

(2) Metal alloys consisting of—

(1) Nickel or iron-nickel alloys that contain a total of alloying metals other
than nickel and iron in excess of 10 percent; or
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(i) Cobalt alloys that contain a total of alloying metals other than cobalt
and iron in excess of 10 percent;

(3) Titanium and titanium alloys; or
(4) Zirconium and zirconium alloys.

“Steel” means an iron alloy that includes between .02 and 2 percent carbon and may
include other elements.

225.7003-2 Restrictions.

(a) The following restrictions implement 10 U.S.C. 2533b. Except as provided in
225.7003-3—

(1) Do not acquire the following items, or any components of the following
items, unless any specialty metals contained in the items or components are melted or
produced in the United States (also see guidance at PGI 225.7003-2(a)):

(1) Aircraft.

(11) Missile or space systems.
(i11) Ships.

(iv) Tank or automotive items.
(v) Weapon systems.

(vi) Ammunition.

(2) Do not acquire a specialty metal (e.g., raw stock, including bar, billet, slab,
wire, plate, and sheet; castings; and forgings) as an end 1tem unless the spemalty metal
is melted or produced in the United States. This restriction apphes to specialty metal
acquired by a contractor for delivery to DoD as an end item, in addition to specialty
metal acquired by DoD directly from the entity that melted or produced the specialty
metal.

(b) For more information on specialty metals restrictions and reporting of
noncompliances, see
http://lwww.acq.osd.mil/dpap/cpic/ic/restrictions on specialty metals 10 usc 2533b.htm
1.

225.7003-3 Exceptions.

(a) Acquisitions in the following categories are not subject to the restrictions in
225.7003-2:

(1) Acquisitions at or below the simplified acquisition threshold.

(2) Acquisitions outside the United States in support of combat operations.
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(3) Acquisitions in support of contingency operations.

(4) Acquisitions for which the use of other than competitive procedures has been
approved on the basis of unusual and compelling urgency in accordance with FAR
6.302-2.

(5) Acquisitions of items specifically for commissary resale.

(6) Acquisitions of items for test and evaluation under the foreign comparative
testing program (10 U.S.C. 2350a(g)). However, this exception does not apply to any
acquisitions under follow-on production contracts.

(b) One or more of the following exceptions may apply to an end item or component
that includes any of the following, under a prime contract or subcontract at any tier.
The restrictions in 225.7003-2 do not apply to the following:

(1) Electronic components, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187,
determines that the domestic availability of a particular electronic component is critical
to national security.

(2)@) Commercially available off-the-shelf (COTS) items containing specialty
metals, except the restrictions do apply to contracts or subcontracts for the acquisition
of—

(A) Specialty metal mill products, such as bar, billet, slab, wire, plate,
and sheet, that have not been incorporated into end items, subsystems, assemblies, or
components. Specialty metal supply contracts issued by COTS producers are not
subcontracts for the purposes of this exception;

(B) Forgings or castings of specialty metals, unless the forgings or
castings are incorporated into COTS end items, subsystems, or assemblies;

(C) Commercially available high performance magnets that contain
specialty metal, unless such high performance magnets are incorporated into COTS end
items or subsystems (see PGI 225.7003-3(b)(6) for a table of applicability of specialty
metals restrictions to magnets); and

(D) COTS fasteners, unless—

(I) The fasteners are incorporated into COTS end items,
subsystems, or assemblies; or

(2) The fasteners qualify for the commercial item exception in
paragraph (b)(3) of this subsection.

(i1) If this exception is used for an acquisition of COTS end items valued at
$5 million or more per item, the acquiring department or agency shall submit an annual
report to the Director, Defense Procurement and Acquisition Policy, in accordance with
the procedures at PGI 225.7003-3(b)(2).
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(3) Fasteners that are commercial items and are acquired under a contract or
subcontract with a manufacturer of such fasteners, if the manufacturer has certified
that it will purchase, during the relevant calendar year, an amount of domestically
melted or produced specialty metal, in the required form, for use in the production of
fasteners for sale to DoD and other customers, that is not less than 50 percent of the
total amount of the specialty metal that the manufacturer will purchase to carry out the
production of such fasteners for all customers.

(4) Items listed in 225.7003-2(a), manufactured in a qualifying country or
containing specialty metals melted or produced in a qualifying country.

(5) Specialty metal in any of the items listed in 225.7003-2 if the USD(A&S), or
an official authorized in accordance with paragraph (b)(5)(i) of this subsection,
determines that specialty metal melted or produced in the United States cannot be
acquired as and when needed at a fair and reasonable price in a satisfactory quality, a
sufficient quantity, and the required form (i.e., a domestic nonavailability
determination). In accordance with 10 U.S.C. 2533b(m)(4), the term “required form” in
this section refers to the form of the mill product, such as bar, billet, wire, slab, plate, or
sheet, in the grade appropriate for the production of a finished end item to be delivered
to the Government under this contract; or a finished component assembled into an end
item to be delivered to the Government under the contract. See guidance in
PGI 225.7003-3(b)(5).

(1) The Secretary of the military department concerned is authorized,
without power of redelegation, to make a domestic nonavailability determination that
applies to only one contract. The supporting documentation for the determination shall
include—

(A) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(B) Written documentation by the requiring activity, with specificity,
why such alternatives are unacceptable.

(i) A domestic nonavailability determination that applies to more than one
contract (i.e., a class domestic nonavailability determination), requires the approval of

the USD(A&S).

(A) At least 30 days before making a domestic nonavailability
determination that would apply to more than one contract, the USD(A&S) will, to the
maximum extent practicable, and in a manner consistent with the protection of national
security and confidential business information—

(I) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov or any successor site) of the intent to make the domestic
nonavailability determination; and

(2) Solicit information relevant to such notice from interested
parties, including producers of specialty metal mill products.

(B) The USD(A&S)—
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(I) Will take into consideration all information submitted in
response to the notice in making a class domestic nonavailability determination;

(2) May consider other relevant information that cannot be made
part of the public record consistent with the protection of national security information
and confidential business information; and

(3) Will ensure that any such domestic nonavailability
determination and the rationale for the determination are made publicly available to
the maximum extent consistent with the protection of national security and confidential
business information.

(6) End items containing a minimal amount of otherwise noncompliant
specialty metals (i.e., specialty metals not melted or produced in the United States that
are not covered by another exception listed in this paragraph (b)), if the total weight of
noncompliant specialty metal does not exceed 2 percent of the total weight of all
specialty metal in the end item. This exception does not apply to high performance
magnets containing specialty metals. See PGI 225.7003-3(b)(6) for a table of
applicability of specialty metals restrictions to magnets.

(c) Compliance for commercial derivative military articles. The restrictions at
225.7003-2(a) do not apply to an item acquired under a prime contract if—

(1) The offeror has certified, and subsequently demonstrates, that the offeror
and its subcontractor(s) will individually or collectively enter into a contractual
agreement or agreements to purchase a sufficient quantity of domestically melted or
produced specialty metal in accordance with the provision at 252.225-7010; and

(2) The USD(A&S), or the Secretary of the military department concerned,
determines that the item is a commercial derivative military article (defense agencies
see procedures at PGI 225.7003-3(c)). The contracting officer shall submit the offeror’s
certification and a request for a determination to the appropriate official, through
agency channels, and shall notify the offeror when a decision has been made.

(d) National security waiver. The USD(A&S) may waive the restrictions at
225.7003-2 if the USD(A&S) determines in writing that acceptance of the item is
necessary to the national security interests of the United States (see procedures at

PGI 225.7003-3(d)). This authority may not be delegated.

(1) The written determination of the USD(A&S)—

(1) Shall specify the quantity of end items to which the national security
waiver applies;

(i1) Shall specify the time period over which the national security waiver
applies; and

(i11) Shall be provided to the congressional defense committees before the
determination is executed, except that in the case of an urgent national security
requirement, the determination may be provided to the congressional defense
committees up to 7 days after it is executed.
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(2) After making such a determination, the USD(A&S) will—

(1) Ensure that the contractor or subcontractor responsible for the
noncompliant specialty metal develops and implements an effective plan to ensure
future compliance; and

(i) Determine whether or not the noncompliance was knowing and willful.
If the USD(A&S) determines that the noncompliance was knowing and willful, the
appropriate debarring and suspending official shall consider suspending or debarring
the contractor or subcontractor until such time as the contractor or subcontractor has
effectively addressed the issues that led to the noncompliance.

(3) Because national security waivers will only be granted when the acquisition
in question is necessary to the national security interests of the United States, the
requirement for a plan will be applied as a condition subsequent, and not a condition
precedent, to the granting of a waiver.

225.7003-4 Reserved.
225.7003-5 Solicitation provision and contract clauses.

(a) Unless the acquisition is wholly exempt from the specialty metals restrictions at
225.7003-2 because the acquisition is covered by an exception in 225.7003-3(a) or (d)
(but see paragraph (d) of this subsection)—

(1) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that—

(1) Exceed the simplified acquisition threshold; and
(i) Require the delivery of specialty metals as end items.

(2) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, in solicitations and contracts, including
solicitations and contracts using FAR part 12 procedures for the acquisition of
commercial items, that—

(1) Exceed the simplified acquisition threshold; and

(i) Require delivery of any of the following items, or components of the
following items, if such items or components contain specialty metal:

(A) Aircraft.

(B) Missile or space systems.
(C) Ships.

(D) Tank or automotive items.

(E) Weapon systems.
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(F) Ammunition.

(b) Use the provision at 252.225-7010, Commercial Derivative Military Article—
Specialty Metals Compliance Certificate, in solicitations, including solicitations using
FAR part 12 procedures for the acquisition of commercial items,—

(1) That contain the clause at 252.225-7009; and

(2) For which the contracting officer anticipates that one or more offers of
commercial derivative military articles may be received.

(c) If an agency cannot reasonably determine at time of acquisition whether some or
all of the items will be used in support of combat operations or in support of contingency
operations, the contracting officer should not rely on the exception at 225.7003-3(a)(2) or
(3), but should include the appropriate specialty metals clause or provision in the
solicitation and contract.

(d) If the solicitation and contract require delivery of a variety of contract line items
containing specialty metals, but only some of the items are subject to domestic specialty
metals restrictions, identify in the Schedule those items that are subject to the
restrictions.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it 1s manufactured in the United States, Australia, Canada, or the United
Kingdom.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States, Australia, Canada, or the
United Kingdom are needed for temporary use because buses manufactured in the
United States, Australia, Canada, or the United Kingdom are not available to satisfy
requirements that cannot be postponed. Such use may not, however, exceed the lead
time required for acquisition and delivery of buses manufactured in the United States,
Australia, Canada, or the United Kingdom.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States, Australia, Canada, or the United
Kingdom may be used for temporary periods of time. Such use may not, however,
exceed the period of time needed to meet the special requirement.

(c) Buses manufactured outside the United States, Australia, Canada, or the United
Kingdom are available at no cost to the U.S. Government.
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(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire chemical weapons antidote contained
1n automatic injectors, or the components for such injectors, unless the chemical
weapons antidote or component is manufactured in the United States or Canada by a
company that—

(a) Has received all required regulatory approvals; and

(b) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States, Australia, Canada, or the United
Kingdom.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition i1s—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.

225.7006-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006-4 Solicitation provision and contract clause.
(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,

1n solicitations, including solicitations using FAR part 12 procedures for the acquisition
of commercial items, that require air circuit breakers for naval vessels unless—
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(1) An exception applies; or
(2) A waiver has been granted.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that require air circuit
breakers for naval vessels unless—

(1) An exception at 225.7006-2 applies; or
(2) A waiver has been granted.
225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.
(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in diameter,

unless--

(1) Itis manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval

vessel. However the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing—
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.
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(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Waiver of restrictions of 10 U.S.C. 2534.
When specifically authorized by reference elsewhere in this subpart, the restrictions on
certain foreign purchases under 10 U.S.C. 2534(a) may be waived as follows:

(a)(1) The Under Secretary of Defense (Acquisition and Sustainment) (USD(A&S)),
without power of delegation, may waive a restriction for a particular item for a
particular foreign country upon determination that—

(1) United States producers of the item would not be jeopardized by
competition from a foreign country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(i) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(2) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(3) The effective period of the waiver shall not exceed 1 year.

(4) For contracts entered into prior to the effective date of a waiver, provided
adequate consideration is received to modify the contract, the waiver shall be applied as
directed or authorized in the waiver to—

(1) Subcontracts entered into on or after the effective date of the waiver; and

(i1) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(b) The head of the contracting activity may waive a restriction on a case-by-case
basis upon execution of a determination and findings that any of the following applies:

(1) The restriction would cause unreasonable delays.

(2) Satisfactory quality items manufactured in the United States, Australia,
Canada, or the United Kingdom are not available.
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(3) Application of the restriction would result in the existence of only one source
for the item in the United States, Australia, Canada, or the United Kingdom.

(4) Application of the restriction is not in the national security interests of the
United States.

(5) Application of the restriction would adversely affect a U.S. company.

(c) A restriction is waived when it would cause unreasonable costs. The cost of an
item of U.S., Australian, Canadian, or United Kingdom origin is unreasonable if it
exceeds 150 percent of the offered price, inclusive of duty, of items that are not of U.S.,
Australian, Canadian, or United Kingdom origin.

225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
(a) Do not acquire ball and roller bearings unless—
(1) The bearings are manufactured in the United States or Canada; and

(2) For each ball or roller bearing, the cost of the bearing components
manufactured in the United States or Canada exceeds 50 percent of the total cost of the
bearing components of that ball or roller bearing.

(b) The restriction at 225.7003-2 may also apply to bearings that are made from
specialty metals, such as high carbon chrome steel (bearing steel).

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7009-5 Contract clause.
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Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
in solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or

(c) A waiver has been granted in accordance with 225.7009-4.
225.7010 Restriction on certain naval vessel components.
225.7010-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire the following components of naval
vessels, to the extent they are unique to marine applications, unless manufactured in
the United States, Australia, Canada, or the United Kingdom:

(a) Gyrocompasses.

(b) Electronic navigation chart systems.

(c) Steering controls.

(d) Pumps.

(e) Propulsion and machinery control systems.

(f) Totally enclosed lifeboats.

225.7010-2 Exceptions.
This restriction does not apply to—

(a) Contracts or subcontracts that do not exceed the simplified acquisition
threshold; or

(b) Acquisition of spare or repair parts needed to support components for naval
vessels manufactured outside the United States. Support includes the purchase of
spare gyrocompasses, electronic navigation chart systems, steering controls, pumps,
propulsion and machinery control systems, or totally enclosed lifeboats, when those
from alternate sources are not interchangeable.

225.7010-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7010-4 Implementation.

(a) 10 U.S.C. 2534(h) prohibits the use of contract clauses or certifications to
implement this restriction.

(b) Agencies shall accomplish implementation of this restriction through use of
management and oversight techniques that achieve the objectives of this section
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without imposing a significant management burden on the Government or the
contractor involved.

225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—

(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as 1s” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD requirements
on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.
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225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely basis;
and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard—
(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the Jurlsdlctlon of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restrictions on military construction.

(a) For restriction on award of military construction contracts to be performed in the
United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

(b) For restriction on acquisition of steel for use in military construction projects, see
236.274.

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries

bordering the Arabian Gulf, see 236.602-70.

225.7017 Utilization of domestic photovoltaic devices.

225.7017-1 Definitions. As used in this section—
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“Caribbean Basin country photovoltaic device” means a photovoltaic device that—
(1) Is wholly manufactured in a Caribbean Basin country; or

(2) In the case of a photovoltaic device that consists in whole or in part of
materials from another country, has been substantially transformed in a Caribbean
Basin country into a new and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it was transformed, provided
that the photovoltaic device is not subsequently substantially transformed outside of a
Caribbean Basin country.

“Covered contract” means an energy savings performance contract, a utility services
contract, or a private housing contract awarded by DoD, to be performed in the United
States, if such contract results in DoD ownership of photovoltaic devices, by means
other than DoD purchase as end products. DoD is deemed to own a photovoltaic device
if the device is—

(1) Installed in the United States on DoD property or in a facility owned by
DoD; and

(2) Reserved for the exclusive use of DoD in the United States for the full
economic life of the device.

“Designated country photovoltaic device” means a World Trade Organization
Government Procurement Agreement (WTO GPA) country photovoltaic device, a Free
Trade Agreement country photovoltaic device, a least developed country photovoltaic
device, or a Caribbean Basin country photovoltaic device.

“Domestic photovoltaic device” means a photovoltaic device that is manufactured in
the United States.

“Foreign photovoltaic device” means a photovoltaic device other than a domestic
photovoltaic device.

“Free Trade Agreement country photovoltaic device” means a photovoltaic device
that—

(1) Is wholly manufactured in a Free Trade Agreement country; or

(2) In the case of a photovoltaic device that consists in whole or in part of
materials from another country, has been substantially transformed in a Free Trade
Agreement country into a new and different article of commerce with a name,
character, or use distinct from that of the article or articles from which it was
transformed, provided that the photovoltaic device is not subsequently substantially
transformed outside of a Free Trade Agreement country.

“Least developed country photovoltaic device” means a photovoltaic device that—

(1) Is wholly manufactured in a least developed country; or

1998 EDITION 225.70-20



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(2) In the case of a photovoltaic device that consists in whole or in part of
materials from another country, has been substantially transformed in a least
developed country into a new and different article of commerce with a name, character,
or use distinct from that of the article or articles from which it was transformed,
provided that the photovoltaic device is not subsequently substantially transformed
outside of a least developed country.

"Photovoltaic device" means a device that converts light directly into electricity
through a solid-state, semiconductor process.

“Qualifying country photovoltaic device” means a photovoltaic device manufactured
in a qualifying country.

“U.S.-made photovoltaic device” means a photovoltaic device that—
(1) Is manufactured in the United States; or

(2) Is substantially transformed in the United States into a new and different
article of commerce with a name, character, or use distinct from that of the article or
articles from which it was transformed, provided that the photovoltaic device is not
subsequently substantially transformed outside of the United States.

“WTO GPA country photovoltaic device” means a photovoltaic device that—
(1) Is wholly manufactured in a WTO GPA country; or

(2) In the case of a photovoltaic device that consists in whole or in part of
materials from another country, has been substantially transformed in a WTO GPA
country into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was transformed, provided that
the photovoltaic device is not subsequently substantially transformed outside of a WTO
GPA country.

225.7017-2 Restriction.

In accordance with section 846 of the National Defense Authorization Act for Fiscal
Year 2011, photovoltaic devices provided under any covered contract shall comply with
41 U.S.C. chapter 83, Buy American, subject to the exceptions to that statute provided
in the Trade Agreements Act of 1979 (19 U.S.C. 2501 et seq.).

225.7017-3 Exceptions.
DoD requires the contractor to utilize domestic photovoltaic devices in covered contracts
that exceed the simplified acquisition threshold, with the following exceptions:

(a) Qualifying country. Qualifying country photovoltaic devices may be utilized in
any covered contract, because 225.103(a)(i)(A) provides an exception to the Buy
American statute for products of qualifying countries, as defined in 225.003.

(b) Buy American—unreasonable cost. For a covered contract that utilizes
photovoltaic devices valued at less than $182,000, the exception for unreasonable cost
may apply (see FAR 25.103(c). If the cost of a foreign photovoltaic device plus 50
percent is less than the cost of a domestic photovoltaic device, then the foreign
photovoltaic device may be utilized.
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(¢) Trade agreements.

(1) Free Trade Agreements. For a covered contract that utilizes photovoltaic
devices valued at $25,000 or more, photovoltaic devices may be utilized from a country
covered under the acquisition by a Free Trade Agreement, depending upon dollar
threshold (see FAR subpart 25.4).

(2) World Trade Organization—Government Procurement Agreement. For
covered contracts that utilize photovoltaic devices that are valued at $182,000 or more,
only U.S.-made photovoltaic devices, designated country photovoltaic devices, or
qualifying country photovoltaic devices may be utilized.

225.7017-4 Solicitation provision and contract clause.

(a)(1) Use the clause at 252.225-7017, Photovoltaic Devices, in solicitations,
including solicitations using FAR part 12 procedures for the acquisition of commercial
items, for a contract expected to exceed the simplified acquisition threshold that may be
a covered contract, 1.e., an energy savings performance contract, a utility service
contract, or a private housing contract awarded by DoD, if such contract will result in
DoD ownership of photovoltaic devices, by means other than DoD purchase as end
products.

(2) Use the clause in the resultant contract, including contracts using FAR part
12 procedures for the acquisition of commercial items, if it is a covered contract.

(b) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, in
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, that contain the clause at 252.225-7017.

225.7018 Restriction on acquisition of certain magnets and tungsten.

225.7018-1 Definitions.
As used in this section—

“Covered country” means—
(1) The Democratic People’s Republic of North Korea;
(2) The People’s Republic of China;
(3) The Russian Federation; or
(4) The Islamic Republic of Iran.
“Covered material” means—
(1) Samarium-cobalt magnets;
(2) Neodymium-iron-boron magnets;

(3) Tungsten metal powder; and
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(4) Tungsten heavy alloy or any finished or semi-finished component containing
tungsten heavy alloy.

“Electronic device” means an item that operates by controlling the flow of electrons
or other electrically charged particles in circuits, using interconnections such as
resistors, inductors, capacitors, diodes, switches, transistors, or integrated circuits.

“Tungsten heavy alloy” means a tungsten base pseudo alloy that—

(1) Meets the specifications of ASTM B777 or SAE-AMS-T-21014 for a
particular class of tungsten heavy alloy; or

(2) Contains at least 90 percent tungsten in a matrix of other metals (such as
nickel-iron or nickel-copper) and has density of at least 16.5 g/lcm3).

225.7018-2 Restriction.

(a) Except as provided in 225.7018-3 and 225.7018-4, do not acquire any covered
material melted or produced in any covered country, or any end item, manufactured in
any covered country, that contains a covered material (10 U.S.C. 2533c).

(b)(1) For samarium-cobalt magnets and neodymium iron-boron magnets, this
restriction includes—

(1) Melting samarium with cobalt to produce the samarium-cobalt alloy or
melting neodymium with iron and boron to produce the neodymium-iron-boron alloy;
and

(1) All subsequent phases of production of the magnets, such as powder
formation, pressing, sintering or bonding, and magnetization.

(2) The restriction on melting and producing of samarium-cobalt magnets is in
addition to any applicable restrictions on melting of specialty metals at 225.7003 and
the clause at 252.225-7009, Restriction on Acquisition of Certain Articles Containing
Specialty Metals.

(c) For production of tungsten metal powder and tungsten heavy alloy, this
restriction includes—

(1) Atomization;

(2) Calcination and reduction into powder;

(3) Final consolidation of non-melt derived metal powders; and

(4) All subsequent phases of production of tungsten metal powder, tungsten
heavy alloy, or any finished or semi-finished component containing tungsten heavy

alloy.
225.7018-3 Exceptions.
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The restriction in section 225.7018-2 does not apply to an acquisition—
(a) At or below the simplified acquisition threshold;
(b) Outside the United States of an item for use outside the United States; or
(c) Of an end item that is—

(1) A commercially available off-the-shelf item (but see PGI 225.7018-3(c)(1)(1)
with regard to commercially available samarium-cobalt magnets), other than—

(1) A commercially available off-the-shelf item that is 50 percent or more
tungsten by weight; or

(i1) A tungsten heavy alloy mill product, such as bar, billet, slab, wire, cube,
sphere, block, blank, plate, or sheet, that has not been incorporated into an end item,
subsystem, assembly, or component;

(2) An electronic device, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187
determines that the domestic availability of a particular electronic device is critical to
national security (but see PGI 225.7018-3(c)(1)(i1) with regard to samarium-cobalt
magnets used in electronic components); or

(3) A neodymium-iron-boron magnet manufactured from recycled material if
the milling of the recycled material and sintering of the final magnet takes place in the
United States.

(d) If the authorized agency official concerned determines that compliant covered
materials of satisfactory quality and quantity, in the required form, cannot be procured
as and when needed at a reasonable price.

(1) For tungsten heavy alloy, the term “required form” refers to the form of the
mill product, such as bar, billet, wire, slab, plate, or sheet, in the grade appropriate for
the production of a finished end item to be delivered to the Government under this
contract; or a finished component assembled into an end item to be delivered to the
Government under the contract.

(2) For samarium-cobalt magnets or neodymium-iron-boron magnets, the term
“required form” refers to the form and properties of the magnets.

225.7018-4 Nonavailability determination.
(a) Individual nonavailability determinations.
(1) The head of the contracting activity is authorized to make a nonavailability
determination described in 225.7018-3(d) on an individual basis (i.e., applies to only one

contract).

(2) The supporting documentation for the determination shall include—
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(1) An analysis of alternatives that would not require a nonavailability
determination; and

(i) A written certification by the requiring activity that describes, with
specificity, why such alternatives are unacceptable.

(3) Provide to USD(A&S) DASD (Industrial Policy), in accordance with the
procedures at PGI 225.7018-4(a)(4)—

(1) A copy of individual nonavailability determinations with supporting
documentation; and

(i1) Notification when individual waivers are requested, but denied.
(b) Class nonavailability determinations.
A class nonavailability determination (i.e., a nonavailability determinations that applies
to more than one contract) requires the approval of the USD(A&S). Follow the

procedures at PGI 225.7018-4(b) when submitting a request for a class nonavailability
determination.

(1) At least 30 days before making a nonavailability determination that would
apply to more than one contract, the USD(A&S) will, to the maximum extent
practicable, and in a manner consistent with the protection of national security and
confidential business information—

(1) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov) of the intent to make the nonavailability determination; and

(i1) Solicit information relevant to such notice from interested parties,
including producers of mill products from covered materials.

(2) The USD(A&S)—

(1) Will take into consideration all information submitted in response to the
notice in making a class nonavailability determination;

(i) May consider other relevant information that cannot be made part of the
public record consistent with the protection of national security information and
confidential business information; and

(111) Will ensure that any such nonavailability determination and the
rationale for the determination are made publicly available to the maximum extent
consistent with the protection of national security and confidential business
information.

225.7018-5 Contract clause.

Unless acquiring items outside the United States for use outside the United States or a
nonavailability determination has been made in accordance with 225.7018-4, use the
clause at 252.225-7052, Restriction on Acquisition of Certain Magnets and Tungsten, in
solicitations and contracts, including solicitations and contracts using FAR part 12
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procedures for the acquisition of commercial items, that exceed the simplified
acquisition threshold.
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SUBPART 234.70—ACQUISITION OF MAJOR WEAPON SYSTEMS AS
COMMERCIAL ITEMS
(Revised June 5, 2020)

234.7000 Scope of subpart.
This subpart—
(a) Implements 10 U.S.C. 2379; and

(b) Requires a determination by the Secretary of Defense and a notification to
Congress before acquiring a major weapon system as a commercial item.

234.7001 Definition.
As used in this subpart—

“Major weapon system,” means a weapon system acquired pursuant to a major
defense acquisition program.

234.7002 Policy.
(a) Major weapon systems.

(1) A DoD major weapon system may be treated as a commercial item, or
acquired under procedures established for the acquisition of commercial items, only 1f—

(1) The Secretary of Defense determines that—

(A) The major weapon system is a commercial item as defined in FAR
2.101; and

(B) Such treatment is necessary to meet national security objectives;
and

(i) The congressional defense committees are notified at least 30 days
before such treatment or acquisition occurs. Follow the procedures at PGI 234.7002.

(2) The authority of the Secretary of Defense to make a determination under
paragraph (a)(1) of this section may not be delegated below the level of the Deputy
Secretary of Defense.

(b) Subsystems. A subsystem of a major weapon system (other than a commercially
available off-the-shelf item) shall be treated as a commercial item and acquired under
procedures established for the acquisition of commercial items if—

(1) The subsystem is intended for a major weapon system that is being
acquired, or has been acquired, under procedures established for the acquisition of
commercial items in accordance with paragraph (a) of this section; or

(2) The contracting officer determines in writing that the subsystem is a
commercial item.
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(c) Components and spare parts.

(1) A component or spare part for a major weapon system (other than a
commercially available off-the-shelf item) may be treated as a commercial item only if—

(1) The component or spare part is intended for—

(A) A major weapon system that is being acquired, or has been
acquired, under procedures established for the acquisition of commercial items in
accordance with paragraph (a) of this section; or

(B) A subsystem of a major weapon system that is being acquired, or
has been acquired, under procedures established for the acquisition of commercial items
in accordance with paragraph (b) of this section; or

(i) The contracting officer determines in writing that the component or
spare part is a commercial item.

(2) This paragraph (c) shall apply only to components and spare parts that are
acquired by DoD through a prime contract or a modification to a prime contract, or
through a subcontract under a prime contract or modification to a prime contract on
which the prime contractor adds no, or negligible, value.

(d) Relevant information. See 212.209(a) for requirements of 10 U.S.C. 2377 with
regard to market research.

(1) To the extent necessary to make a determination of price reasonableness,
the contracting officer shall require the offeror to submit prices paid for the same or
similar commercial items under comparable terms and conditions by both Government
and commercial customers.

(2) If the contracting officer determines that the offeror cannot provide
sufficient information described in paragraph (d)(1) of this section to determine the
reasonableness of price, the contracting officer shall request the offeror to submit
information on—

(1) Prices paid for the same or similar items under different terms and
conditions;

(i1) Prices paid for similar levels of work or effort on related products or
services;

(i11) Prices paid for alternative solutions or approaches; and

(iv) Other relevant information that can serve as the basis for a price
reasonableness determination.

(3) If the contracting officer determines that the information submitted
pursuant to paragraphs (d)(1) and (2) of this section is not sufficient to determine the
reasonableness of price, the contracting officer shall request the offeror to submit other
relevant information, including uncertified cost data. However, no uncertified cost data
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may be required in any case in which there are sufficient non-Government sales of the
same item to establish reasonableness of price.

(4) An offeror shall not be required to submit information described in
paragraph (d)(3) of this section with regard to a commercially available off-the-shelf
item. An offeror may be required to submit such information with regard to any other
item that was developed exclusively at private expense only after the head of the
contracting activity determines in writing that the information submitted pursuant to
paragraphs (d)(1) and (2) of this section is not sufficient to determine the
reasonableness of price.

(5) An offeror may submit information or analysis relating to the value of a
commercial item to aid in the determination of the reasonableness of the price of such
item. A contracting officer may consider such information or analysis in addition to the
information submitted pursuant to paragraphs (d)(1) and (d)(2). For additional
guidance see PGI 234.7002(d)(5).
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SUBPART 249.70—-SPECIAL TERMINATION REQUIREMENTS
(Revised June 5, 2020)

249.7000 Terminated contracts with Canadian Commercial Corporation.

(a) Terminate contracts with the Canadian Commercial Corporation in accordance
with—

(1) The Letter of Agreement (LOA) between the Department of Defence
Production (Canada) and the U.S. DoD, “Canadian Agreement” (for a copy of the LOA
or for questions on its currency, contact the Office of the Director of Defense
Procurement and Acquisition Policy (Contract Policy and International Contracting),
osd.pentagon.ousd-atl.mbx.cpic@mail.mil;

(2) Policies in the Canadian Agreement and Part 249; and

(3) The Canadian Supply Manual, Chapter 8, Annex 8.3, available at
http://[www.tpsge-pwgsc.ge.ca/app-acq/ga-sm/index-eng.html, “Termination for
Convenience Process, Public Works and Government Services Canada.”

(b) Contracting officers shall ensure that the Canadian Commercial Corporation
submits termination settlement proposals in the format prescribed in FAR 49.602 and
that they contain the amount of settlements with subcontractors. The termination
contracting officer (T'CO) shall prepare an appropriate settlement agreement. (See FAR
49.603.) The letter transmitting a settlement proposal must certify—

(1) That disposition of inventory has been completed; and

(2) That the Contract Claims Resolution Board of the Public Works and
Government Services Canada has approved settlements with Canadian subcontractors
when the Procedures Manual on Termination of Contracts requires such approval.

(¢)(1) The Canadian Commercial Corporation will—

(1) Settle all Canadian subcontractor termination claims under the
Canadian Agreement; and

(1) Submit schedules listing serviceable and usable contractor inventory for
screening to the TCO (see FAR 45.6).

(2) After screening, the TCO must provide guidance to the Canadian
Commercial Corporation for disposition of the contractor inventory.

(3) Settlement of Canadian subcontractor claims are not subject to the approval
and ratification of the TCO. However, when the proposed negotiated settlement
exceeds the total contract price of the prime contract, the TCO shall obtain from the
U.S. contracting officer prior to final settlement—

(1 Ratification of the proposed settlement; and
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(1) A contract modification increasing the contract price and obligating the
additional funds.

(d) The Canadian Commercial Corporation should send all termination settlement
proposals submitted by U.S. subcontractors and suppliers to the TCO of the cognizant
contract administration office of the Defense Contract Management Agency for
settlement. The T'CO will inform the Canadian Commercial Corporation of the amount
of the net settlement of U.S. subcontractors and suppliers so that this amount can be
included in the Canadian Commercial Corporation termination proposal. The
Canadian Commercial Corporation is responsible for execution of the settlement
agreement with these subcontractors.

() The Canadian Commercial Corporation will continue administering contracts
that the U.S. contracting officer terminates.

() The Canadian Commercial Corporation will settle all Canadian subcontracts in
accordance with the policies, practices, and procedures of the Canadian Government.

(g) The U.S. agency administering the contract with the Canadian Commercial
Corporation shall provide any services required by the Canadian Commercial
Corporation, including disposal of inventory, for settlement of any subcontracts placed
in the United States. Settlement of such U.S. subcontracts will be in accordance with
this regulation.

249.7001 Congressional notification on significant contract terminations.
Congressional notification is required for any termination involving a reduction in
employment of 100 or more contractor employees. Proposed terminations must be
cleared through department/agency liaison offices before release of the termination
notice, or any information on the proposed termination, to the contractor. Follow the
procedures at PGI 249.7001 for congressional notification and release of information.

See DoD Class Deviation 2011-00002, Congressional Notification on Significant
Contract Terminations, issued on October 8, 2010. The class deviation eliminates the
congressional notification requirement for firms performing in Iraq or Afghanistan if
the firm 1s not incorporated in the United States. This deviation is effective until
incorporated in the DFARS or rescinded.

249.7002 Reserved.
249.7003 Notification of anticipated contract terminations or reductions.

(a) Section 1372 of the National Defense Authorization Act for Fiscal Year 1994
(Pub. L. 103-160) and section 824 of the National Defense Authorization Act for Fiscal
Year 1997 (Pub. L. 104-201) are intended to help establish benefit eligibility under the
Workforce Innovation and Opportunity Act (29 U.S.C. Chapter 32) for employees of
DoD contractors and subcontractors adversely affected by termination or substantial
reductions in major defense programs.

(b) Departments and agencies are responsible for establishing procedures to—

(1) Identify which contracts (if any) under major defense programs will be
terminated or substantially reduced as a result of the funding levels provided in an
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appropriations act; and
(2) Within 60 days of the enactment of such an act, provide notice of the
anticipated termination of or substantial reduction in the funding of affected
contracts—
(1) Directly to the Secretary of Labor; and
(i) Through the contracting officer to each prime contractor.
(¢) When subcontracts have been issued, the prime contractor is responsible for—
(1) Providing notice of the termination or substantial reduction in funding to all
first-tier subcontractors with a subcontract valued equal to or greater than $700,000;
and

(2) Requiring that each subcontractor—

(1) Provide such notice to each of its subcontractors for subcontracts valued
greater than $150,000; and

(i) Impose a similar notice and flowdown requirement in subcontracts
valued greater than $150,000 at all tiers.

249.7004 Contract clause.
Use the clause at 252.249-7002, Notification of Anticipated Contract Termination or
Reduction, in all contracts under a major defense program.
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(Revised June 5, 2020)

252.249-7000 Special Termination Costs.
As prescribed in 249.501-70, use the following clause:

SPECIAL TERMINATION COSTS (DEC 1991)

(a) Definition. “Special termination costs,” as used in this clause, means only costs
in the following categories as defined in Part 31 of the Federal Acquisition Regulation

(FAR)—
(1) Severance pay, as provided in FAR 31.205-6(g);

(2) Reasonable costs continuing after termination, as provided in FAR 31.205-

42(b);
(3) Settlement of expenses, as provided in FAR 31.205-42(g);

(4) Costs of return of field service personnel from sites, as provided in FAR
31.205-35 and FAR 31.205-46(c); and

(5) Costs in paragraphs (a)(1), (2), (3), and (4) of this clause to which
subcontractors may be entitled in the event of termination.

(b) Notwithstanding the Limitation of Cost/Limitation of Funds clause of this
contract, the Contractor shall not include in its estimate of costs incurred or to be
incurred, any amount for special termination costs to which the Contractor may be
entitled in the event this contract is terminated for the convenience of the Government.

(c) The Contractor agrees to perform this contract in such a manner that the
Contractor's claim for special termination costs will not exceed $ . The
Government shall have no obligation to pay the Contractor any amount for the special
termination costs in excess of this amount.

(d) In the event of termination for the convenience of the Government, this clause
shall not be construed as affecting the allowability of special termination costs in any
manner other than limiting the maximum amount of the costs payable by the
Government.

(e) This clause shall remain in full force and effect until this contract is fully funded.
(End of clause)
252.249-7001 Reserved.

252.249-7002 Notification of Anticipated Contract Termination or Reduction.
As prescribed in 249.7004, use the following clause:

NOTIFICATION OF ANTICIPATED CONTRACT TERMINATION OR REDUCTION
(JUN 2020)
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(a) Definitions. As use in this clause—

“Major defense program” means a program that is carried out to produce or
acquire a major system (as defined in 10 U.S.C. 2302(5)).

(b) Scope. This clause implements section 1372 of the National Defense
Authorization Act for Fiscal Year 1994 (Pub. L. 103-160) and section 824 of the National
Defense Authorization Act for Fiscal Year 1997 (Pub. L. 104-201), which are intended to
help establish benefit eligibility under the Workforce Innovation and Opportunity Act
(29 U.S.C. Chapter 32) for employees of DoD contractors and subcontractors adversely
affected by contract terminations or substantial reductions under major defense
programs.

(c) Notice to employees and state and local officials.

(1) Within 2 weeks after the Contracting Officer notifies the Contractor that
contract funding will be terminated or substantially reduced, the Contractor shall
provide notice of such anticipated termination or reduction to—

(1) Each employee representative of the Contractor’s employees whose work
is directly related to the defense contract; or

(1) If there is no such representative, each such employee;

(1) The State or entity designated by the State to carry out rapid response
activities described in the Workforce Innovation and Opportunity Act (29 U.S.C.
3174(a)(2)(A)(1)); and

(iv) The chief elected official of the unit of general local government within
which the adverse effect may occur.

(2) The notice provided an employee under paragraph (c)(1) of this clause shall
have the same effect as a notice of termination to the employee for the purposes of
determining whether such employee is eligible for training, adjustment assistance, and
employment services under the Workforce Innovation and Opportunity Act (29 U.S.C.
Chapter 32).

(d) Notice to subcontractors. Not later than 60 days after the Contractor receives
the Contracting Officer’s notice of the anticipated termination or reduction, the
Contractor shall—

(1) Provide notice of the anticipated termination or reduction to each first-tier
subcontractor with a subcontract that equals or exceeds the threshold specified in
Defense Federal Acquisition Regulation Supplement (DFARS) 249.7003(c)(1) at the
time of the notice; and

(2) Require that each such subcontractor—
(1) Provide notice to each of its subcontractors with a subcontract that

equals or exceeds the threshold specified in DFARS 249.7003(c)(2)(1) at the time of the
notice; and
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(i) Impose a similar notice and flowdown requirement to subcontractors
with subcontracts that equal or exceed the threshold specified in DFARS
249.7003(c)(2)(11) at the time of the notice.

(End of clause)
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