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PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.3--SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF COMMERCIAL ITEMS

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

* * * * *

	(f)  The following additional provisions and clauses apply to DoD solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items.  If the offeror has completed any of the following provisions listed in this paragraph electronically as part of its annual representations and certifications at https://www.acquisition.gov, the contracting officer shall consider this information instead of requiring the offeror to complete these provisions for a particular solicitation.

* * * * *

		(ix)  Part 225—Foreign Acquisition.

* * * * *

		(FF)  Use the clause at 252.225-7052, Restriction on the Acquisition of Certain Magnets[, Tantalum,] and Tungsten, as prescribed in 225.7018-5.

* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7002-2  Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

* * * * *

	(b)  Acquisitions of any of the items in 225.7002-1, if the Secretary concerned determines that items grown, reprocessed, reused, or produced in the United States cannot be acquired as and when needed in a satisfactory quality and sufficient quantity at U.S. market prices.  (See the requirement in 205.301 for synopsis within 7 days after contract award when using this exception.)

* * * * *

		(2)  The supporting documentation for the determination shall include—

			(i)  An analysis of alternatives that would not require a domestic nonavailability determination; and

			(ii)  A[an analysis and] written certification by the requiring activity, with specificity, why such alternatives [that would not require a domestic nonavailability determination] are unacceptable.

* * * * *

225.7003  Restrictions on acquisition of specialty metals.

* * * * *

225.7003-3  Exceptions.

* * * * *

  	(b)  One or more of the following exceptions may apply to an end item or component that includes any of the following, under a prime contract or subcontract at any tier.  The restrictions in 225.7003-2 do not apply to the following:

* * * * *

		(5)  Specialty metal in any of the items listed in 225.7003-2 if the USD(A&S), or an official authorized in accordance with paragraph (b)(5)(i) of this section, determines that specialty metal melted or produced in the United States cannot be acquired as and when needed at a fair and reasonable price in a satisfactory quality, a sufficient quantity, and the required form (i.e., a domestic nonavailability determination).  In accordance with 10 U.S.C. 2533b(m)(4), the term “required form” in this section refers to the form of the mill product, such as bar, billet, wire, slab, plate, or sheet, in the grade appropriate for the production of a finished end item to be delivered to the Government under this contract; or a finished component assembled into an end item to be delivered to the Government under the contract.  See guidance in PGI 225.7003-3(b)(5).

			(i)  The Secretary of the military department concerned is authorized, without power of redelegation, to make a domestic nonavailability determination that applies to only one contract.  The supporting documentation for the determination shall include—

				(A)  An analysis of alternatives that would not require a domestic nonavailability determination; and

	     	 		(B)  W[an analysis and w]ritten documentation by the requiring activity, with specificity, why such alternatives [that would not require a domestic nonavailability determination] are unacceptable.

* * * * *

225.7018  Restriction on acquisition of certain magnets[, tantalum,] and tungsten.

225.7018-1  Definitions.
As used in this section—

	“Covered country” means—

		(1)  The Democratic People’s Republic of North Korea;

		(2)  The People’s Republic of China;

		(3)  The Russian Federation; or

		(4)  The Islamic Republic of Iran.

	“Covered material” means—

		(1)  Samarium-cobalt magnets;

		(2)  Neodymium-iron-boron magnets;

		[(3) Tantalum metal and alloys;]

		(3[4])  Tungsten metal powder; and

		(4[5])  Tungsten heavy alloy or any finished or semi-finished component containing tungsten heavy alloy.

	“Electronic device” means an item that operates by controlling the flow of electrons or other electrically charged particles in circuits, using interconnections such as resistors, inductors, capacitors, diodes, switches, transistors, or integrated circuits.

	“Tungsten heavy alloy” means a tungsten base pseudo alloy that—

		(1)  Meets the specifications of ASTM B777 or SAE-AMS-T-21014 for a particular class of tungsten heavy alloy; or 

		(2)  Contains at least 90 percent tungsten in a matrix of other metals (such as nickel-iron or nickel-copper) and has density of at least 16.5 g/cm3).

225.7018-2  Restriction.

	(a)  Except as provided in 225.7018-3 and 225.7018-4, do not acquire any covered material melted or produced in any covered country, or any end item, manufactured in any covered country, that contains a covered material (10 U.S.C. 2533c).  

	(b)(1)  For samarium-cobalt magnets and neodymium iron-boron magnets, this restriction includes—

			(i)  Melting samarium with cobalt to produce the samarium-cobalt alloy or melting neodymium with iron and boron to produce the neodymium-iron-boron alloy; and 

			(ii)  All subsequent phases of production of the magnets, such as powder formation, pressing, sintering or bonding, and magnetization.

	(c)  [For production of tantalum metal and alloys, this restriction includes the reduction of tantalum chemicals such as oxides, chlorides, or potassium salts, to metal powder and all subsequent phases of production of tantalum metal and alloys, such as consolidation of metal powders.

	(d)]  For production of tungsten metal powder and tungsten heavy alloy, this restriction includes–

		(1)  Atomization; 

		(2)  Calcination and reduction into powder; 

		(3)  Final consolidation of non-melt derived metal powders; and 

		(4)  All subsequent phases of production of tungsten metal powder, tungsten heavy alloy, or any finished or semi-finished component containing tungsten heavy alloy.

225.7018-3  Exceptions.

The restriction in section 225.7018-2 does not apply to an acquisition—  

	(a)  At or below the simplified acquisition threshold; 

	(b)  Outside the United States of an item for use outside the United States; or

	(c)  Of an end item that is—

		(1)  A commercially available off-the-shelf item (but see PGI 225.7018-3(c)(1)(i) with regard to commercially available samarium-cobalt magnets), other than—

			(i)  A commercially available off-the-shelf item that is 50 percent or more tungsten by weight; or

			(ii)  A [tantalum metal, tantalum alloy, or] tungsten heavy alloy mill product, such as bar, billet, slab, wire, cube, sphere, block, blank, plate, or sheet, that has not been incorporated into an end item, subsystem, assembly, or component; 

		(2)  An electronic device, unless the Secretary of Defense, upon the recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187 determines that the domestic availability of a particular electronic device is critical to national security (but see PGI 225.7018-3(c)([2)]1)(ii) with regard to samarium-cobalt magnets used in electronic components); or
 
		(3)  A neodymium-iron-boron magnet manufactured from recycled material if the milling of the recycled material and sintering of the final magnet takes place in the United States.

	(d)  If the authorized agency official concerned, [as specified in 225.7018-4,] determines that compliant covered materials of satisfactory quality and quantity, in the required form, cannot be procured as and when needed at a reasonable price. 

		(1)  For [tantalum metal, tantalum alloy, or] tungsten heavy alloy, the term “required form” refers to the form of the mill product, such as bar, billet, wire, slab, plate, or sheet, in the grade appropriate for the production of a finished end item to be delivered to the Government under this contract; or a finished component assembled into an end item to be delivered to the Government under the contract.

		(2)  For samarium-cobalt magnets or neodymium-iron-boron magnets, the term “required form” refers to the form and properties of the magnets.

225.7018-4  Nonavailability determination.

	(a)  Individual nonavailability determinations.

		(1) The head of the contracting activity is authorized to make a nonavailability determination described in 225.7018-3(d) on an individual basis (i.e., applies to only one contract). 

		(2)  The supporting documentation for the determination shall include—

			(i)  An analysis of alternatives that would not require a nonavailability determination; and

			(ii)  A[an analysis and] written certification by the requiring activity that describes, with specificity, why such alternatives [that would not require a nonavailability determination] are unacceptable.  [(The template for an individual nonavailability determination is available at PGI 225.7018-4(a)(2).]

		(3)  Provide to USD(A&S) DASD (Industrial Policy), in accordance with the 
procedures at PGI 225.7018-4(a)(4[3])—

			(i)  A copy of individual nonavailability determinations with supporting documentation; and 

			(ii)  Notification when individual [nonavailability determinations] waivers are requested, but denied. 

* * * * *

225.7018-5  Contract clause.

Unless acquiring items outside the United States for use outside the United States or a nonavailability determination has been made in accordance with 225.7018-4, use the clause at 252.225-7052, Restriction on Acquisition of Certain Magnets[, Tantalum,] and Tungsten, in solicitations and contracts, including solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, that exceed the simplified acquisition threshold.

* * * * *



PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
 
252.225-7052  Restriction on the Acquisition of Certain Magnets[, Tantalum,] and Tungsten.
As prescribed in 225.7018-5, use the following clause:

RESTRICTION ON THE ACQUISITION OF CERTAIN MAGNETS[, TANTALUM,] AND TUNGSTEN (DEC 2019[OCT 2020])

	(a)  Definitions.  As used in this clause—

	“Assembly” means an item forming a portion of a system or subsystem that—

		(1)  Can be provisioned and replaced as an entity; and

		(2)  Incorporates multiple, replaceable parts.

	“Commercially available off-the-shelf item”—

		(1)  Means any item of supply that is—

			(i)  A commercial item (as defined in paragraph (1) of the definition of “commercial item” in section 2.101 of the Federal Acquisition Regulation);

			(ii)  Sold in substantial quantities in the commercial marketplace; and

			(iii)  Offered to the Government, under this contract or a subcontract at any tier, without modification, in the same form in which it is sold in the commercial marketplace; and

		(2)  Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural products and petroleum products.

	“Component” means any item supplied to the Government as part of an end item or of another component.

	“Covered country” means—

		(1)  The Democratic People’s Republic of North Korea;

		(2)  The People’s Republic of China;

		(3)  The Russian Federation; or

		(4)  The Islamic Republic of Iran.

	“Covered material” means—

		(1)  Samarium-cobalt magnets;

		(2)  Neodymium-iron-boron magnets;

		[(3)  Tantalum metal and alloys;]

		(3[4])  Tungsten metal powder; and

		(4[5])  Tungsten heavy alloy or any finished or semi-finished component containing tungsten heavy alloy. 

	“Electronic device” means an item that operates by controlling the flow of electrons or other electrically charged particles in circuits, using interconnections such as resistors, inductors, capacitors, diodes, switches, transistors, or integrated circuits.

	“End item” means the final production product when assembled or completed and ready for delivery under a line item of this contract.

	“Subsystem” means a functional grouping of items that combine to perform a major function within an end item, such as electrical power, attitude control, and propulsion.

	“Tungsten heavy alloy” means a tungsten base pseudo alloy that—

		(1)  Meets the specifications of ASTM B777 or SAE-AMS-T-21014 for a particular class of tungsten heavy alloy; or 

		(2)  Contains at least 90 percent tungsten in a matrix of other metals (such as nickel-iron or nickel-copper) and has density of at least 16.5 g/cm3).

	(b)  Restriction.  

		(1)  Except as provided in paragraph (c) of this clause, the Contractor shall not deliver under this contract any covered material melted or produced in any covered country, or any end item, manufactured in any covered country, that contains a covered material  (10 U.S.C. 2533c).  

		(2)(i)  For samarium-cobalt magnets and neodymium iron-boron magnets, this restriction includes—

				(A)  Melting samarium with cobalt to produce the samarium-cobalt alloy or melting neodymium with iron and boron to produce the neodymium-iron-boron alloy; and 

				(B)  All subsequent phases of production of the magnets, such as powder formation, pressing, sintering or bonding, and magnetization. 
 
			(ii)  The restriction on melting and producing of samarium-cobalt magnets is in addition to any applicable restrictions on melting of specialty metals if the clause at 252.225-7009, Restriction on Acquisition of Certain Articles Containing Specialty Metals, is included in the contract.

		(3)  [For production of tantalum metal and alloys, this restriction includes the reduction of tantalum chemicals such as oxides, chlorides, or potassium salts, to metal powder and all subsequent phases of production of tantalum metal and alloys, such as consolidation of metal powders.

		(4)]  For production of tungsten metal powder and tungsten heavy alloy, this restriction includes–

			(i)  Atomization; 

			(ii)  Calcination and reduction into powder;

			(iii)  Final consolidation of non-melt derived metal powders; and 

			(iv)  All subsequent phases of production of tungsten metal powder, tungsten heavy alloy, or any finished or semi-finished component containing tungsten heavy alloy.

	(c)  Exceptions.  This clause does not apply— 

		(1)  To an end item that is—

			(i)  A commercially available off-the-shelf item, other than—

				(A)  A commercially available off-the-shelf item that is 50 percent or more tungsten by weight; or

				(B)  A [tantalum metal, tantalum alloy, or] tungsten heavy alloy mill product, such as bar, billet, slab, wire, cube, sphere, block, blank, plate, or sheet, that has not been incorporated into an end item, subsystem, assembly, or component; 

			(ii)  An electronic device, unless otherwise specified in the contract; or

			(iii)  A neodymium-iron-boron magnet manufactured from recycled material if the milling of the recycled material and sintering of the final magnet takes place in the United States.

		(2)  If the authorized agency official concerned has made a nonavailability determination, in accordance with section 225.7018-4 of the Defense Federal Acquisition Regulation Supplement, that compliant covered materials of satisfactory quality and quantity, in the required form, cannot be procured as and when needed at a reasonable price.

			(i)  For [tantalum metal, tantalum alloy, or] tungsten heavy alloy, the term “required form” refers to the form of the mill product, such as bar, billet, wire, slab, plate, or sheet, in the grade appropriate for the production of a finished end item to be delivered to the Government under this contract; or a finished component assembled into an end item to be delivered to the Government under the contract.

			(ii)  For samarium-cobalt magnets or neodymium-iron-boron magnets, the term “required form” refers to the form and properties of the magnets.

     (d)  [Subcontracts.]  The Contractor shall insert the substance of this clause, including this paragraph (d), in subcontracts and other contractual instruments that are for items containing a covered material, including subcontracts and other contractual instruments for commercial items, unless an exception in paragraph (c) of this clause applies.  The Contractor shall not alter this clause other than to identify the appropriate parties.

(End of clause)

* * * * *
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