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(R) Repeal of DFARS Clauses related to Taxes 
Applied to Foreign Contracts in Afghanistan
Final Rule

PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.3--SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF COMMERCIAL ITEMS

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

* * * * *

	(f)  The following additional provisions and clauses apply to DoD solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items.  If the offeror has completed any of the following provisions listed in this paragraph electronically as part of its annual representations and certifications at https://www.acquisition.gov, the contracting officer shall consider this information instead of requiring the offeror to complete these provisions for a particular solicitation.

		* * * 

		(xii)  Part 229—Taxes.

			(A)  Use the clause at 252.229-7014, Taxes—Foreign Contracts in Afghanistan, as prescribed at 229.402-70(k).

			(B)  Use the clause at 252.229-7015, Taxes—Foreign Contracts in Afghanistan (North Atlantic Treaty Organization Status of Forces Agreement), as prescribed at 229.402-70(l).

	       (xiii[xii])  Part 232—Contract Financing.

* * * * *

		(xiv[xiii])  Part 237—Service Contracting.

* * * * * 
		(xv[xiv])  Part 239--Acquisition of Information Technology.

* * * * *

		(xvi[xv])  Part 243—Contract Modifications.

* * * * *

		(xvii[xvi])  Part 244—Subcontracting Policies and Procedures.

* * * * *

		(xviii[xvii])  Part 246—Quality Assurance.

* * * * *

		(xix[xviii])  Part 247—Transportation.


* * * * *

PART 229—TAXES

* * * * *

SUBPART 229.4--CONTRACT CLAUSES

* * * * *

229.402  Foreign contracts.

* * * * *

229.402-70  Additional provisions and clauses.

* * * * *
	(k)  Use the clause at 252.229-7014, Taxes—Foreign Contracts in Afghanistan, in solicitations and contracts, including solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, with performance in Afghanistan, unless the clause at 252.229-7015 is used.

	(l)  Use the clause at 252.229-7015, Taxes—Foreign Contracts in Afghanistan (North Atlantic Treaty Organization Status of Forces Agreement), instead of the clause at 252.229-7014, Taxes—Foreign Contracts in Afghanistan, in solicitations and contracts, including solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, with performance in Afghanistan awarded on behalf of the North Atlantic Treaty Organization (NATO), which are governed by the NATO Status of Forces Agreement (SOFA), if approval from the Director, Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense for Acquisition, Technology, and Logistics, has been obtained prior to each use.

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.229-7014  Taxes—Foreign Contracts in Afghanistan.
As prescribed in 229.402-70(k), use the following clause:

TAXES—FOREIGN CONTRACTS IN AFGHANISTAN (DEC 2015)

	(a)  This acquisition is covered by the Security and Defense Cooperation Agreement (the Agreement) between the Islamic Republic of Afghanistan and the United States of America signed on September 30, 2014, and entered into force on January 1, 2015.

	(b)  The Agreement exempts the Department of Defense (DoD), and its contractors and subcontractors (other than those that are Afghan legal entities or residents), from paying any tax or similar charge assessed on activities associated with this contract within Afghanistan.  The Agreement also exempts the acquisition, importation, exportation, reexportation, transportation, and use of supplies and services in Afghanistan, by or on behalf of DoD, from any taxes, customs, duties, fees, or similar charges in Afghanistan.

	(c)  The Contractor shall exclude any Afghan taxes, customs, duties, fees, or similar charges from the contract price, other than those charged to Afghan legal entities or residents.

	(d)  The Agreement does not exempt Afghan employees of DoD contractors and subcontractors from Afghan tax laws.  To the extent required by Afghan law, the Contractor shall withhold tax from the wages of these employees and remit those payments to the appropriate Afghanistan taxing authority.  These withholdings are an individual’s liability, not a tax against the Contractor.

	(e)  The Contractor shall include the substance of this clause, including this paragraph (e), in all subcontracts, including subcontracts for commercial items.

(End of clause)

252.229-7015  Taxes—Foreign Contracts in Afghanistan (North Atlantic Treaty Organization Status of Forces Agreement).
As prescribed in 229.402-70(l), use the following clause:

TAXES—FOREIGN CONTRACTS IN AFGHANISTAN (NORTH ATLANTIC TREATY ORGANIZATION STATUS OF FORCES AGREEMENT) (DEC 2015)

	(a)  This acquisition is covered by the Status of Forces Agreement (SOFA) entered into between the North Atlantic Treaty Organization (NATO) and the Islamic Republic of Afghanistan issued on September 30, 2014, and entered into force on January 1, 2015.

	(b)  The SOFA exempts NATO Forces and its contractors and subcontractors (other than those that are Afghan legal entities or residents) from paying any tax or similar charge assessed within Afghanistan.  The SOFA also exempts the acquisition, importation, exportation, reexportation, transportation and use of supplies and services in Afghanistan from all Afghan taxes, customs, duties, fees, or similar charges.
	(c)  The Contractor shall exclude any Afghan taxes, customs, duties, fees or similar charges from the contract price, other than those that are Afghan legal entities or residents.

	(d)  Afghan citizens employed by NATO contractors and subcontractors are subject to Afghan tax laws.  To the extent required by Afghan law, the Contractor shall withhold tax from the wages of these employees and remit those withholdings to the Afghanistan Revenue Department.  These withholdings are an individual's liability, not a tax against the Contractor.

	(e)  The Contractor shall include the substance of this clause, including this paragraph (e), in all subcontracts including subcontracts for commercial items.
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