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Proposed Rule
PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.3—SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF COMMERCIAL ITEMS

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

* * * * *

  (f) * * *
    [(ix)  Use the clause at 252.225-70XX, Combating Trafficking in Persons, as prescribed in 225.7404-3.]
* * * * *

PART 225—FOREIGN ACQUISITION
* * * * *
SUBPART 225.74—DEFENSE CONTRACTORS OUTSIDE THE UNITED STATES
* * * * *
[225.7404  Combating trafficking in persons.

See related information at PGI 225.7404.

225.7404-1  Policy.  
Contracts that require performance outside the United States shall—
  (a)  Prohibit any activities on the part of contractor employees that support or promote trafficking in persons, as defined in the clause at 252.225-70XX; 
  (b)  Require contractors to develop procedures to combat trafficking in persons; and

  (c)  Impose suitable penalties on contractors that fail to monitor the conduct of their employees and subcontractors with regard to trafficking in persons. 
225.7404-2  Notification to combatant commander.
If the contracting officer receives information in accordance with paragraph (g), (h), or (i) of the clause at 252.225-70XX, the contracting officer shall notify the combatant commander through the local commander or other designated representative.
225.7404-3  Contract clause.
Use the clause at 252.225-70XX, Combating Trafficking in Persons, in solicitations and contracts that require performance outside the United States.] 
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[252.225-70XX  Combating Trafficking in Persons.

As prescribed in 225.7404-3, use the following clause:

COMBATING TRAFFICKING IN PERSONS (XXX 2005)

  (a)  Definitions.  As used in this clause—

“Combatant Commander” means the commander of a unified or specified combatant command established in accordance with 10 U.S.C. 161.

“Commercial sex act” means any sex act on account of which anything of value is given to or received by any person (22 U.S.C. 7102(3)).

“Debt bondage” means the status or condition of a debtor arising from a pledge by the debtor for his or her personal services, or of those of a person under his or her control, as security for a debt, if—

(1)  The value of those services as reasonably assessed is not applied toward the liquidation of the debt; or 

(2)  The length and nature of those services are not respectively limited and defined (22 U.S.C. 7102(4)).

“Employee” means an employee of the Contractor that is working outside the United States in the performance of this contract.
      “Involuntary servitude” includes a condition of servitude induced by means of—

(1)  Any scheme, plan, or pattern intended to cause a person to believe that, if the person did not enter into or continue in such condition, that person or another person would suffer serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process (22 U.S.C. 7102(5)).

“Sex trafficking” means the recruitment, harboring, transportation, provision, or obtaining of a person for the purpose of a commercial sex act (22 U.S.C. 7102(9)).

“Trafficking in persons” means— 

(1)  The recruitment, transportation, provision, or obtaining of a person for labor or services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude, debt bondage, or slavery; and

(2)  Sex trafficking, including pimping, pandering, or maintaining brothels.  
  (b)  As delineated in National Security Presidential Directive 22, the United States has adopted a zero tolerance policy regarding contractor employees who engage in or support trafficking in persons.  
  (c)  During the performance of this contract, the Contractor shall ensure that its employees do not engage in or support trafficking in persons.  
  (d)  The Contractor is responsible for obtaining copies of the policies, laws, regulations, and directives referenced in paragraph (f) of this clause, as well as for providing any necessary legal guidance and interpretations for its personnel regarding such policies, laws, regulations, and directives.
  (e)  The Contractor shall establish policy and procedures for combating trafficking in persons.
  (f)  The Contractor shall provide training to make its employees aware of the following:

(1)  The United States Government zero-tolerance policy described in paragraph (b) of this clause.

(2)  All host nation laws and regulations relating to trafficking in persons.

(3)  All United States laws and regulations on trafficking in persons that may apply to its employees’ conduct in the host nation, including those laws for which jurisdiction is established  by the Military Extraterritorial Jurisdiction Act of 2000 (18 U.S.C. 3261-3267).

(4)  Directives on trafficking in persons from the Combatant Commander, or the Combatant Commander’s designated representative, that apply to contractor employees, such as general orders and military listings of “off-limits” local establishments.
  (g)  The Contractor shall inform the Contracting Officer of any information it receives from any source (including host country law enforcement) that alleges a contractor employee or subcontractor has engaged in conduct that violates United States Government policy concerning trafficking in persons.  
  (h)(1)  In accordance with its own operating procedures and applicable policies, laws, regulations, and directives, the Contractor shall take appropriate employment action, including removal from the host nation or dismissal, against any of its employees who engage in sex trafficking, or any other activity that may support trafficking in persons, or who otherwise violate a policy, law, regulation, or directive described in paragraph (f) of this clause.  

(2)  The Contractor shall inform the Contracting Officer of any such action.

(3)  Upon direction of the Contracting Officer, the Contractor shall replace any such employee.  
  (i)(1)  The Contractor shall ensure that its subcontractors comply with the mandates of this clause, as included in subcontracts pursuant to paragraph (k) of this clause.  The Contractor shall take appropriate action, including termination of the subcontract, when the Contractor obtains sufficient evidence to determine that the subcontractor is in non-compliance with its contractual obligations regarding trafficking in persons.

(2)  The Contractor shall inform the Contracting Officer of any such action.
  (j)  In addition to other remedies available to the Government, the Contractor’s failure to comply with paragraph (g), (h), or (i) of this clause may render the Contractor subject to—

(1)  Suspension of contract payments;

(2)  Loss of award fee, consistent with the award fee plan, for the performance period in which the Government determined that the Contractor is in non-compliance;

(3)  Termination of the contract for default or cause; and

(4)  Suspension or debarment.
  (k)  The Contractor shall include the substance of this clause, including this paragraph (k), in all subcontracts that require performance outside the United States.
(End of clause)]
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