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Final Rule

PART 201—FEDERAL ACQUISITION REGULATIONS SYSTEM

* * * * *

201.201-1  The two councils.

* * * * *


(d)(i)  Departments and agencies process proposed revisions of FAR or DFARS through channels to the Director of the DAR Council.  Process the proposed revision as a memorandum in the following format, addressed to the Director, DAR Council, OUSD(A&T[AT&L]), 3062 Defense Pentagon, Washington, DC 20301-3062; datafax (703)602-0350:

* * * * *




V.  DEVIATIONS:  If a recommended revision of DFARS is a FAR deviation, identify the deviation and include under separate TAB a justification for the deviation, which [that] addresses the requirements of 201.402(3[2]).  The justification should be in the form of a memorandum for the USD(A&T)DP [Director of Defense Procurement, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics)].

* * * * *

201.301  Policy.

* * * * *


(b)  When Federal Register publication is required for any policy, procedure, clause, or form, the department or agency requesting USD(A&T) [Under Secretary of Defense (Acquisition, Technology, and Logistics) (USD(AT&L))] approval for use of the policy, procedure, clause, or form (see 201.304(1)) must include an analysis of the public comments in the request for approval.

* * * * *

201.304  Agency control and compliance procedures.

Departments and agencies and their component organizations may issue acquisition regulations as necessary to implement or supplement the FAR or DFARS.


(1)(i)  Approval of the Under Secretary of Defense (Acquisition and Technology) (USD(A&T[AT&L])) is required before including in a department/agency or component supplement, or any other contracting regulation document such as a policy letter or clause book, any policy, procedure, clause, or form that—




(A)  Has a significant effect beyond the internal operating procedures of the agency; or




(B)  Has a significant cost or administrative impact on contractors or offerors.


   (ii)  Except as provided in paragraph (2) of this section, the USD(A&T[AT&L]) has delegated authority to the Director of Defense Procurement (USD(A&T[AT&L])DP) to approve or disapprove the policies, procedures, clauses, and forms subject to paragraph (1)(i) of this section.


(2)  In accordance with Section 29 of the Office of Federal Procurement Policy Act (41 U.S.C. 425), a new requirement for a certification by a contractor or offeror may not be included in a department/agency or component procurement regulation unless(


(i)  The certification requirement is specifically imposed by statute; or


   (ii)  Written justification for such certification is provided to the Secretary of Defense by USD(A&T[AT&L]), and the Secretary of Defense approves in writing the inclusion of such certification requirement.


(3)  Approval of USD(A&T)DP is required [Contracting activities must obtain the appropriate approval (see 201.404)] for any class deviation (as defined in FAR Subpart 1.4) from the FAR or DFARS, before its inclusion in a department/agency or component supplement or any other contracting regulation document such as a policy letter or clause book.


(4)  Each department and agency shall [must] develop and, upon approval by USD(A&T[AT&L])DP, implement, maintain, and comply with a plan for controlling the use of clauses other than those prescribed by FAR or DFARS.


(5)  Departments and agencies shall [must] submit requests for the Secretary of Defense, USD(A&T[AT&L]), and USD(A&T[AT&L])DP approvals required by this section through the Director of the DAR Council.

* * * * *

201.402  Policy.


(1)  The Director of Defense Procurement, Office of the Under Secretary of Defense (Acquisition and[,] Technology[, and Logistics]),[(]USD(A&T[AT&L])DP[)], is the approval authority within DoD for—



(i)  A[a]ny individual [or class] deviation from—




(A)[(i)]  FAR 3.104, Procurement Integrity, or DFARS 203.104, Procurement Integrity;




(B)[(ii)]  FAR Subpart 27.4, Rights in Data and Copyrights, or DFARS Subpart 227.4, Rights in Data and Copyrights;




(C)[(iii)]  FAR Part 30, Cost Accounting Standards Administration, or DFARS Part 230, Cost Accounting Standards Administration;




(D)[(iv)]  FAR Subpart 31.1, Applicability, or DFARS Subpart 231.1, Applicability (contract cost principles);




(E)[(v)]  FAR Subpart 31.2, Contracts with Commercial Organizations, or DFARS Subpart 231.2, Contracts with Commercial Organizations; or




(F)[(vi)]  FAR Part 32, Contract Financing (except Subparts 32.7 and 32.8 and the payment clauses prescribed by Subpart 32.1), or DFARS Part 232, Contract Financing (except Subparts 232.7 and 232.8).


(ii)  Any class deviation.


(2)  Individual deviations.


(i)  Except as provided in paragraph (2)(ii) of this section, individual deviations, other than those in paragraph (1)(i) of this section, must be approved in accordance with the department/agency plan prescribed by 201.304(4).



(ii)  Contracting officers outside the United States are authorized to deviate from prescribed non-statutory FAR and DFARS clauses when contracting for support services, supplies, or construction, with the governments of North Atlantic Treaty Organization (NATO) countries or other allies (as described in 10 U.S.C. 2341(2)), or with United Nations or NATO organizations.  This authority shall be exercised only if such governments or organizations will not agree to the standard clauses.


(3[2])  Submit requests for deviation approval through department/agency channels to the approval authority in paragraphs (1) or (2) [of this section, 201.403, or 201.404], as appropriate.  Submit deviations which [that] require USD(A&T[AT&L])DP approval through the Director of the DAR Council.  At a minimum, each request must—

* * * * *

201.403  Individual deviations.

See approval requirements in 201.402.


[(1)  Individual deviations, except those described in 201.402(1) and paragraph (2) of this section, must be approved in accordance with the department/agency plan prescribed by 201.304(4).


 (2)  Contracting officers outside the United States may deviate from prescribed nonstatutory FAR and DFARS clauses when—

        (i)  Contracting for support services, supplies, or construction, with the governments of North Atlantic Treaty Organization (NATO) countries or other allies (as described in 

10 U.S.C. 2341(2)), or with United Nations or NATO organizations; and

        (ii)  Such governments or organizations will not agree to the standard clauses.]

201.404  Class deviations.

See approval requirements in 201.402.


[(b)(i)  Except as provided in paragraph (b)(ii) of this section, USD(AT&L)DP is the approval authority within DoD for any class deviation.



 (ii)  The senior procurement executives for the Army, Navy, and Air Force, and the Directors of the Defense Commissary Agency and the Defense Logistics Agency, may approve any class deviation, other than those described in 201.402(1), that does not—

           (A)  Have a significant effect beyond the internal operating procedures of the department or agency;

           (B)  Have a significant cost or administrative impact on  contractors or offerors;

           (C)  Diminish any preference given small business concerns by the FAR or DFARS; or

           (D)  Extend to requirements imposed by statute or by regulations of other agencies such as the Small Business Administration and the Department of Labor.]

* * * * *

PART 225—FOREIGN ACQUISITON

* * * * *

225.970  Clause deviations in overseas contracts.

See 201.402[3](2) for approval authority for clause deviations in overseas contracts with governments of North Atlantic Treaty Organization (NATO) countries or other allies or with United Nations or NATO organizations.
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