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[bookmark: _GoBack]DoD Process for Section 3610 Reimbursement: Implementation Guidance
This overarching implementation guidance provides an overview of the key tenants of Section 3610, DFARS Class Deviation 2020-O0013 and other guidance published relevant to requests for reimbursement under this section.  The attachments to this guidance provide instructions to contracting officers in support of the use of the Department of Defense (DoD) Checklist for Submission of Section 3610 Reimbursement Requests. 
1. Background
Section 3610 of the Coronavirus Aid, Relief and Economic Security (CARES) Act (Pub. L. 116-136), enacted on 27 March 2020, authorizes, but does not require, contracting officers (COs) to modify contracts and other agreements, without consideration, to reimburse contractors for paid leave a contractor provides to keep its employees or subcontractors in a ready state, including to protect the life and safety of Government and contractor personnel during the COVID-19 national emergency.  DFARS Class Deviation 2020-O0013 of 8 April 2020, created a new cost principle for the purpose of implementing Section 3610. 
2. Requests for Reimbursement
A. A contractor request for reimbursement must include sufficient documentation for the CO to make the “affected contractor” determination and support the requested amount of reimbursement.  The attached checklist describes information that will be needed to support a contractor’s request for reimbursement.  The checklist is not all inclusive and additional information may be requested.  The CO must be able to determine that:
i. The contractor has provided paid leave to its employees or subcontractor employees “to maintain a ready state, including to protect the life and safety of Government and contractor personnel,” due to the COVID-19 Public Health Emergency (PHE) declared on 31 January 2020; 
ii. The leave was taken between 31 January and 30 September 2020, and all costs for which the contractor requests reimbursement are incurred and paid prior to the date of the contractor’s reimbursement request;
iii. The contractor has not been reimbursed for the same costs for which it is requesting reimbursement.  If the contractor later obtains reimbursement for the same costs as those the contractor requests, or has received, under Section 3610 from any source other than Section 3610, the contractor shall notify the CO in writing immediately.  In no event may a contractor be reimbursed more than once for the same expense, including via forgiveness of a Government-backed loan.  Should the timing of the reimbursements coincide such that the contractor is unable to provide notification to the CO prior to establishment (via contract modification) or payment of a reimbursable amount under Section 3610, the contractor shall notify the CO and agree to execute a modification reducing the reimbursable amount by the amount of reimbursement provided by other means (e.g., paid by credits allowed under Division G of the Family First Coronavirus Response Act, CARES Act, or any other credit allowed by law associated with the COVID-19 PHE declared on 31 January 2020);
iv. The leave was paid because the contractor’s employees or subcontractors could not perform work on a Government-owned; Government-leased, contractor-owned, or contractor-leased facility or site, approved by the Federal Government for contract performance, due to COVID-19-related closures or other restrictions; 
v. The employees or subcontractors were unable to telework because their job duties could not be performed remotely; and
vi. The requested reimbursement does not result in a total of paid work and paid leave charges for any employee or subcontractor employee exceeding an average of 40 hours per week. 
B. A contractor may request reimbursement of Section 3610 leave costs for a single contract, multiple contracts, an entire business unit, or an entire corporation/company, so long as the request satisfies all requirements in A, above.
C. A contractor shall submit a request for reimbursement of Section 3610 paid leave costs to a CO.  The DoD may choose to address any request for reimbursement at any level in any DoD Component for any reason, including administrative convenience.
3. Availability of Funds
Any reimbursement under Section 3610 is subject to the availability of appropriations.  Any funds that are otherwise legally available for use under the contract may be used to fund Section 3610 reimbursement under that contract. Section 3610 adjustments need not be funded with only CARES Act appropriations.  
Allocation of funds for reimbursement under Section 3610 is solely at the discretion of DoD, subject to the terms of the appropriation.  If no funds are made available for reimbursement of Section 3610 paid leave costs, no reimbursement can be made.
The manner in which any future appropriation is allocated or made available for reimbursement of the Section 3610 leave costs of any particular contractor is to be determined. 
4. Determination of Eligibility For and Amount of Reimbursement 
As specified in DFARS Class Deviation 2020-O0013, reimbursement of a contractor’s paid leave costs under Section 3610 requires that the CO establish in writing that the contractor is an “affected contractor.”  A determination and findings are not required.  The determination of “affected contractor” status must be adequately documented, supported by the documentation described in 2.A. above, and included in the contract file along with the contract modification that creates the COVID-19 line item and the funding document.  The preamble to the modification might say, “Based on my determination that the contractor is an ‘affected contractor’ within the meaning of DFARS 231.205-79 (Class Deviation 2020-O0013), the contract is modified as follows:” 
Based on review of the information in the contractor’s request for reimbursement, the criteria in Section 3610, and the attached checklist, and after the CO has determined the contractor to be an affected contractor, the CO shall determine the amount of reimbursement.  The CO shall note in the contract file and/or in the contract modification their reliance on the contractor’s representation that the information submitted is accurate.  The CO may require the contractor to provide any additional information necessary to assess eligibility under Section 3610, to verify the accuracy and allocability of incurred costs, and that the contractor is not paid or reimbursed for the same costs via any other source.  The CO shall determine and document the rationale for the amount of reimbursement, including any limitation due to available funding.  In no event shall the reimbursement include profit or fee on paid leave costs under Section 3610.
The contract modification should cite Section 3610 of the CARES Act as authority for the modification.
Regardless of the type of contract, the Section 3610 contract modification may create a firm-fixed price (FFP) line item for reimbursement to allow the contractor to immediately invoice for the full FFP of the line item.
5. Invoicing 
The “Invoice 2in1” fixed price service only, combined invoice, and acceptance document in Wide Area Workflow (WAWF), should be used to submit the request for payment under Section 3610.  Additional information on structuring modifications and invoicing are available at: Implementation Guidance for Section 3610 of the Coronavirus Aid, Relief, and Economic Security Act, 9 April 2020.

ATTACHMENTS:
1. DoD Checklist for Submission of Section 3610 Reimbursement Requests
2. Instructions for the DoD Checklist for Contractor Requests for Section 3610
    Reimbursement on FAR-based Contracts 
DRAFT
Monday, 18 May 2020	1	

DRAFT
Monday, 18 May 2020	3	
