
SEC. 874.  PILOT PROGRAM TO INCENTIVIZE CONTRACTING WITH EMPLOYEE-OWNED 
BUSINESSES.  

(a) QUALIFIED BUSINESS WHOLLY-OWNED THROUGH AN EMPLOYEE STOCK OWNERSHIP 
PLAN DEFINED.—The term ‘‘qualified businesses wholly-owned through an Employee 
Stock Ownership Plan’’ means an S corporation (as defined in section 1361(a)(1) of the 
Internal Revenue Code of 1986) for which 100 percent of the outstanding stock is held 
through an employee stock ownership plan (as defined in section 4975(e)(7) of such Code).   

(b) PILOT PROGRAM TO USE NONCOMPETITIVE PROCEDURES FOR CERTAIN FOLLOW-ON 
CONTRACTS TO QUALIFIED BUSINESSES WHOLLY-OWNED THROUGH AN EMPLOYEE 
STOCK OWNERSHIP PLAN.—  

(1) ESTABLISHMENT.—The Secretary of Defense may establish a pilot program to carry 
out the requirements of this section.  

(2) FOLLOW-ON CONTRACTS.—Notwithstanding the requirements of section 2304 of 
title 10, United States Code, and with respect to a follow-on contract for the continued 
development, production, or provision of products or services that are the same as or 
substantially similar to the products or services procured by the Department of 
Defense under a prior contract held by a qualified business wholly-owned through an 
Employee Stock Ownership Plan, the products or services to be procured under the 
follow-on contract may be procured by the Department of Defense through 
procedures other than competitive procedures if the performance of the qualified 
business wholly-owned through an Employee Stock Ownership Plan on the prior 
contract was rated as satisfactory (or the equivalent) or better in the applicable past 
performance database.  

This section does not adequately define or distinguish the definition for “Follow on 
contract”. 

1. It is our recommendation that “Follow on Contract” be specifically defined as 
a. A single award contract where the current awardee is identified as the 

incumbent and is a qualified S Corporation business wholly-owned through an 
Employee Stock Ownership Plan. 

b. A single award contract where the current awardee is providing products or 
services similar to those procured by the Department of Defense under a prior 
contract held by a qualified S Corporation business wholly-owned through an 
Employee Stock Ownership Plan. 

c. Individual Task Order under a Multiple Award Contract (MAC) where the 
current awardee of the task order is identified as the incumbent and is a 
qualified S Corporation business wholly-owned through an Employee Stock 
Ownership Plan. 

d. Individual Task Order under a Multiple Award Contract where the current 
awardee is providing products or services similar to those procured by the 
Department of Defense under a prior task order on the MAC held by a qualified S 
Corporation business wholly-owned through an Employee Stock Ownership 
Plan. 



 

 (3) LIMITATION.—A qualified business wholly owned through an Employee Stock 
Ownership Plan may have a single opportunity for award of a sole source follow-on 
contract under this section, unless a senior contracting official (as defined in section 
1737 of title 10, United States Code) approves a waiver of the requirements of this 
section.  

Recommend clarifying what “may have a single opportunity for award of a sole source 
follow-on” means. 

It is our recommendation that “may have a single opportunity for award of a sole source 
follow-on” applies to each individual contract or Task Order (including option years) on a 
Multiple Award Contract the qualified 100% ESOP S Corporation requests to be Sole 
Sourced or the U.S Government desires to exercise this provision toward. 

(c) VERIFICATION AND REPORTING OF QUALIFIED BUSINESSES WHOLLY-OWNED THROUGH 
AN EMPLOYEE STOCK OWNERSHIP PLAN.—Under a pilot program established under this 
section, the Secretary of Defense shall establish procedures 

(1) for businesses to verify status as a qualified businesses wholly-owned through an 
Employee Stock Ownership Plan for the purposes of this section by using existing 
Federal reporting mechanisms;  

The 100% ESOP status and S Corporation status of a company can be found on the 
companies K-1. It is recommended that as part of any submission for a follow-on award 
under this provision the contracting official request a redacted copy of the companies K-1 
with this information as a verification which could additionally be verified through an IRS 
query. 

If a company has transitioned to a 100% ESOP S Corporation in a given year but has not yet 
filed a Tax Return it is recommended the company be required to submit the Department of 
the Treasury S Corporation election Approval Letter  received in response to a company’s 
request to convert to an S Corporation along with a letter from the ESOP Trustee attesting 
to the fact that all issued company stock is 100% held by the ESOP Trust along with a 
certified Stock Ledger indicating all outstanding Stock is issued to the ESOP trust named by 
the Trustee in their letter.    

Long term it is recommended this be self-reported through the US Government System for 
Award Management (SAM).  

 (2) for a qualified business wholly-owned through an Employee Stock Ownership Plan to 
certify that not more than 50 percent of the amount paid under the contract will be 
expended on subcontracts, subject to such necessary and reasonable waivers as the 
Secretary may prescribe; and 

We recommend applying the same DoD Federal Acquisition Regulations under FAR 
19.505(b)(1)(i) Limitations on Subcontracting. 

 (3) to record information on each follow-on contract awarded under subsection (b), 
including details relevant to the nature of such contract and the qualified business 



wholly-owned through an Employee Stock Ownership Plan that received such 
contract, and to provide such information to the Comptroller General of the United 
States.  

(d) DATA.—  

(1) IN GENERAL.—If the Secretary of Defense establishes a pilot program under this 
section, the Secretary shall establish mechanisms to collect and analyze data on the pilot 
program for the purposes of—  

(A) developing and sharing best practices relating to the pilot program;  

(B) providing information to leadership and the congressional defense committees 
on the pilot program, including with respect to each qualified business wholly-
owned through an Employee Stock Ownership Plan that received a follow-on 
contract under this section—  

(i) the size of such business;  

(ii) performance of the follow-on contract; and 

(iii) other information as determined necessary; and  

(C) providing information to leadership and the congressional defense committees 
on policy issues related to the pilot program.  

(2) LIMITATION.—The Secretary of Defense may not carry out the pilot program under this 
section before—  

(A) completing a data collection and reporting strategy and plan to meet the 
requirements of this subsection; and 

 (B) submitting the strategy and plan to the congressional defense committees.  

Small Business ESOP S Corporations can benefit from this program greatly and 
quick implementation will ensure the health of small business ESOP S Corporations.  
Implementation will aide end product quality improvements and service continuity 
delivered to DoD through increased efficiencies, reduced staff turnover and other 
Bid and Proposal reduced costs. 

Not starting this program until these limitation requirements are fully completed 
may significantly reduce the benefit to qualifying companies given the duration of 
the pilot program and the associated Sunset clause (Section (e)). 

(e) SUNSET.—Any pilot program established under this section shall expire on the date that is 
five years after the date of the enactment of this Act. 

(f)  COMPTROLLER GENERAL REPORT.—  

(1) IN GENERAL.—Not later than three years after the date of the enactment of this Act, 
the Comptroller General of the United States shall submit to Congress a report on any 
individual and aggregate uses of the authority under a pilot program established 
under this section. 



(2) ELEMENTS.—The report under paragraph (1) shall include the following elements:  

(A) An assessment of the frequency and nature of the use of the authority under the 
pilot program. 

(B) An assessment of the impact of the pilot program in supporting the national 
defense strategy required under section 113(g) of title 10, United States Code.  

(C) The number of businesses that became qualified businesses wholly-owned 
through an Employee Stock Ownership Plan in order to benefit from the pilot 
program and the factors that influenced that decision. 

(D) Acquisition authorities that could incentivize businesses to become qualified 
businesses wholly-owned through an Employee Stock Ownership Plan, 
including an extension of the pilot program.  

(E) Any related matters the Comptroller General considers appropriate.  

 


