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May 1, 2022 

 

Dear Sir or Madam: 

LTM INC (“LTM”) would like to take this opportunity to provide some thoughts and 
insights as the Department of Defense (DoD) prepares its final regulations implementing 
Section 874 of the National Defense Authorization Act for Fiscal Year 2022 (the NDAA).  
Section 874 authorizes DoD to establish a pilot program which allows employee owned 
companies to qualify for a sole source award on a follow-on contract, provided that the 
product or services are the same or substantially similar to those procured under an 
existing contract and the contractor has maintained satisfactory or better performance 
on the current contract.   

Background: 

DoD has historically recognized the benefits of contracting with small businesses that 
meet certain set-aside criteria, such as minority owned, women owned, or service-
disabled veteran owned businesses.  Until now, however, there were no similar set 
asides for employee stock ownership plan (ESOP) owned government contractors.  
That changed on December 27, 2021 when the 2022 NDAA was signed into law.  
Section 874 of the NDAA empowers the Secretary of Defense to establish a 5-year pilot 
program allowing ESOPs to qualify for a sole source award on a follow-on set aside 
contract.   

By enacting Section 874, Congress clearly recognized the benefits of promoting ESOPs 
within the defense contracting community.1  Employee stock ownership gives every 
worker a stake in his or her company and incentive to improve productivity, resulting in 
financial benefits to the company and government customers.  The benefits that derive 
from employee ownership include increased productivity, improved management-labor 
cooperation, greater support for the free enterprise system and economic vitality 
through local ownership of business.  Numerous studies substantiate that employee-
owned companies out-perform their non-employee owned counterparts in the areas of 
increased sales, sales per employee and overall company productivity.  DoD likewise 
will benefit from increased contracting with ESOP companies. 

LTM is a private S corporation wholly-owned through an ESOP.  It is 100% employee 
owned, and has been since April, 2008. Since its founding in 1993, LTM has provided a 
variety of high quality, cost effective engineering, logistics and project management 
services to various DoD offices, primarily in the Naval Air Systems Command (NAVAIR) 
and the Defense Logistics Agency (DLA).  As a result of our decades of work supporting 
various DoD offices and programs, LTM has extensive experience with a wide variety of 
DoD contracting types including CPFF, CFAF, FFP, IDIQ, and MACs.  When drafting 
regulations to implement a new policy, Government agencies inevitably face the difficult 
task of crafting detailed procedures to effectuate more general statutory language.  

 
1 While the language of Section 874(b)(1) is permissive and does not mandate that DoD establish an ESOP pilot 
program, the numerous advantages to the government and participating contractors clearly weigh in favor of 
exercising that authority. 
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Given its extensive experience working on a variety of DoD contracts, LTM respectfully 
offers the following recommendations that DoD may wish to consider in determining the 
best practices to implement Section 874.  

Recommendations 

1. The ESOP Contractor should have discretion to select the contract for the sole 
source follow-on. 

Section 874(b)(3) limits the number of sole source follow-on contracts to one per ESOP 
contractor.  In many instances, however, a contractor will have more than one current 
contract with one or more DoD agencies.  These may vary considerably in scope and 
size.  In such cases the ESOP contractor should have discretion to choose which of its 
existing contracts will be designated for the sole source follow-on award.   

To remove that discretion from the ESOP would potentially damage the company’s 
business and finances by requiring it to accept a sole source follow on for a less 
desirable contract.  For example, a company may have one existing contract with a total 
award of $10,000 and another for $10,000,000.  If the smaller contract expires first and 
it is the one designated for the sole source follow on, the ESOP contractor would forfeit 
the opportunity to receive a sole source follow on for the larger, more beneficial 
contract.  That result could also adversely affect the ESOP’s long term strategic 
financial and business planning.  Since Section 874 is intended to foster and promote 
DoD contracting with ESOPs, allowing the contractor to designate which contract will 
receive the sole source follow on designation will correctly effectuate the legislative 
intent behind this pilot program. 

2. There should not be any contract dollar limitations. 

Section 874 does not establish any dollar limits on contracts eligible for ESOP sole 
source follow on awards and none should be designated in the implementing 
regulations. To place a limit on the amount permitted for a sole source follow on 
contract would unnecessarily restrict the scope of contracts covered by this pilot 
program and negatively affect the contracting agency’s ability to retain successful ESOP 
contractors.  

3. The pilot program established under Section 874 should include Indefinite 
Delivery Indefinite Quantity (IDIQ) contracts. 
 

DoD employs a variety of contract types when contracting with small businesses for 
services and products.  IDIQ contracts provide the Government contracting agency with 
considerable flexibility in determining the overall scope of contract performance by 
assigning specific task orders for various types of work. Section 874 does not contain 
any restrictions on the types of contracts that are eligible for ESOP sole source follow 
on awards.  Including entire IDIQ contracts within the scope of work eligible for sole 
source follow on awards would further the goals of Section 874 by maximizing the 
scope of contracts eligible for ESOP set asides.  Under this provision, individual task 
orders should not be considered separate contracts but simply be treated as work 
orders under the broader IDIQ contract. 
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4. When an ESOP contractor is a member of a joint venture currently performing a 

DoD contract that would fall under the provisions of 874(a)(2) if performed solely 
by an ESOP, the ESOP joint venture member should be permitted to become the 
prime contractor for purposes of the follow on contract. 

Some DoD contracts are too broad in scope and dollar value for a single small business 
to bid on and perform successfully.  By entering into joint venture (JV) agreements small 
businesses are able to pursue larger dollar contracts with wider and more complex 
scopes of work.  Consistent with DoD’s policy of promoting small businesses, JV 
agreements enable smaller companies to gain critical experience in performing a 
greater variety of tasks on behalf their government clients. That also expands the pool 
of eligible companies available to DoD for future contracting assignments.  

In some cases, one JV member is an ESOP contractor while the remaining members 
are not.  In the event a JV is performing a contract that would not otherwise qualify for a 
sole source follow on under Section 874, the ESOP member should become the prime 
contractor for purposes of the sole source follow on with the other JV members as 
subcontractors.  That arrangement would promote the goals of Section 874 as 
explained in the final report accompanying the NDAA: 

 “We recognize the innovative potential in encouraging non-traditional companies, 
 like businesses wholly owned by an ESOP, to work with the Department of 
 Defense.  While there are many companies that have a level of employee 
 ownership, a business wholly owned by an ESOP is different.” 

LTM recognizes that Section 874(c)(2) provides that, in general, not more than 50% of 
the amount paid under a follow on contract can be expended on subcontracts.  That 
provision also allows for DoD to waive that limitation where necessary and appropriate.  
In situations where an ESOP is member of a JV, the 50% limitation should generally be 
waived in order to effectuate the goals of Section 874.  That approach is consistent with 
other DoD contracting practices.  For example, FAR 52.219.14(e)(1) permits small 
business prime contractors to subcontract more than 50% of the contract payments 
provided that the subcontractors are “similarly situated entities”, i.e. also small 
businesses.  For joint ventures, that exception applies where the applicable percentage 
will be performed by the aggregate of the joint venture participants.  FAR 52.219.14(g).  
For purposes of Section 874, where all members of a JV are small businesses and one 
is an ESOP, the ESOP should be eligible for a follow-on set aside with more than 50% 
of the contract value assigned to the remaining JV members as subcontractors. 

Allowing small business ESOP members of JVs to become the prime contractor for 
follow on contracts would optimize the ability of ESOP contractors to participate in the 
pilot program established under Section 874 and bolster the defense industrial base as 
intended under the NDAA. 

 
5. Follow on awards under Section 874 should be for the same period of 
performance as the original contract. 
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As a general practice, when a DoD contract is re-competed for the same or substantially 
similar services, the duration of the new contract is the same as the original.  That 
should also be the case with sole source follow-on awards to ESOPs.  If sole source 
follow-on awards under Section 874 were shorter in duration than the original contract, 
the ESOP would not realize the full benefit of the sole source award and would then be 
required to re-bid on the work in a shorter period of time.  The Government customer 
would also be burdened by needing to prepare a new RFP and proceed through the re-
bidding process sooner than necessary and risk an interruption of vital services 
provided by the ESOP contractor.  To fully effectuate the goals of Section 874, follow on 
awards should be for the same duration as the original contracts.  

Thank you for taking the time to consider our thoughts and recommendations regarding 
the best practices for implementing this innovative pilot program.  If LTM can provide 
DoD with any additional input or information we would be happy to do so, my contact 
information is provided below the signature block. 

 
Very Truly Yours, 
  LTM INC. 
 
 
 
Thomas J. DeBenedetto 
ESOP Trustee 
LTM INC. 
Phone (O): 703-257-4550 
Phone (M): 703-862-1407 
Facsimile: 703-935-0438 
Email: detto@Ltminc.net 
Website: www.Ltminc.net 
 


