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DFARS Case 2018-D071
(S) Negotiation of Price for Technical Data and Preference for Specially
Negotiated Licenses
Advance Notice of Proposed Rulemaking

Baseline is DFARS as of October 31, 2019.
Changes are shown as [additions] and deletions.

PART 207-ACQUISITION PLANNING

LR

SUBPART 207.1-ACQUISITION PLANS

LR R

207.106 Additional requirements for major systems.

Thhkk

(S-70)@) In accordance with [10 U.S.C. 2320(
0 A ha N 101 ) hoel 1 A

e) and

(f), 10 U.S.C. 2439,]Seetion
o ea aTa P Bo—1=-

and DoD policy requirements[-
(1) Alacquisition plans for major weapon systems and subsystems of major weapon
systems shall—

(1) Assess the long-term technical data and computer software needs of those
systems and subsystems; and

(1) Establish acquisition strategies that provide for the technical data
deliverables and associated license rights needed to sustain those systems and
subsystems over their life cycle. The strategy may include—

(A) The development of maintenance capabilities within DoD; or
(B) Competition for contracts for sustainment of the systems or subsystems.

(2) Assessments and corresponding acquisition strategies developed under this
section shall—

(1) Be developed before issuance of a solicitation for the weapon system or
subsystem;

[ (ii) Consider the use of specially negotiated licenses to acquire
customized technical data, computer software, and associated license rights,
appropriate for the particular elements of the product support strategy (e.g.,
as described in the life cycle sustainment plan);]

@(i[i]) Address the merits of including a priced contract option for the future

delivery of technical data and computer software, and associated license rights, that
were not acquired upon initial contract award,;
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(i[vli3) Address the potential for changes in the sustainment plan over the life
cycle of the weapon system or subsystem; anéd

(av) Apply to weapon systems and subsystems that are to be supported by
performance-based logistics arrangements as well as to weapon systems and
subsystems that are to be supported by other sustainment approaches:[; and

(vi) Identify, to the maximum extent practicable, the estimated cost for
technical data, computer software, and associated license rights as required
by FAR 7.105(b)(14)(iii) and summarize how the contracting officer intends to
negotiate a price for the data, software, and license rights. See 215.470(a)
regarding the negotiation of a price for the data, software, and license rights.]

LR R

PART 212—ACQUISITION OF COMMERCIAL ITEMS

LR R

SUBPART 212.2—SPECIAL REQUIREMENTS FOR THE ACQUISITION OF
COMMERCIAL ITEMS

kv k

212.209 Determination of price reasonableness.

OETE T

212.211 Technical data.

The DoD policy for acquiring technical data for commercial items is at 227.7102. [See

215.470 regarding the negotiation of a price for technical data and associated
license rights.]

212.212 Computer software.

(1) Departments and agencies shall identify and evaluate, at all stages of the
acquisition process (including concept refinement, concept decision, and technology
development), opportunities for the use of commercial computer software and other non-

developmental software in accordance with Section 803 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417).

(2) See Subpart 208.74 when acquiring commercial software or software
maintenance. See 227.7202 for policy on the acquisition of commercial computer
software and commercial computer software documentation.

[(8) See 215.470 regarding the negotiation of a price for computer software
and associated license rights.]

Thhkk

PART 215—CONTRACTING BY NEGOTIATION

LR R

SUBPART 215.4—-CONTRACT PRICING
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Tk k

215.470 Estimated [and negotiated prices for |data-priees[and associated
license rights].

(a) [The contracting officer shall]DeD requires [that offerors provide]
estimates of the prices of dataW[and associated license rights] in order to evaluate
the cost to the Government of data items in terms of their management, product, or
engineering value. [To the maximum extent practicable, before making a
source selection decision or awarding a sole-source contract, the contracting
officer shall negotiate a price for data \(including technical data and computer
software) and associated license rights to be delivered or otherwise provided
under a contract for the development, production, or sustainment of a system,
subsystem, or component; or services. (See 10 U.S.C. 2439.) Consistent with
FAR 15.404-1(b) and (c), 212.209, and 215.404-1(b), such negotiations should be
based upon the use of appropriate intellectual property valuation practices
and standards.]

(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(¢) The contracting officer [should normally]skall ensure that the contract does
not include a requirement for data that the contractor has delivered [or otherwise
provided,] or is obligated to deliver [or otherwise provide] to the Government under
another contract or subcontract, and that the successful offeror identifies any such data
required by the solicitation. However, where duplicate data are desired, the contract
price shall include the costs of duplication, but not of preparation, of such data.

Tk k

PART 227—PATENTS, DATA, AND COPYRIGHTS

LR

SUBPART 227.71-RIGHTS IN TECHNICAL DATA

LR R

227.7102 Commercial items, components, or processes.
227.7102-1 Policy.

(a) DoD shall acquire only the technical data customarily provided to the public
with a commercial item or process, except technical data that—

(1) Are form, fit, or function data;

(2) Are required for repair or maintenance of commercial items or processes, or
for the proper installation, operating, or handling of a commercial item, either as a
stand alone unit or as a part of a military system, when such data are not customarily
provided to commercial users or the data provided to commercial users is not sufficient
for military purposes; or
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(3) Describe the modifications made at Government expense to a commercial
item or process in order to meet the requirements of a Government solicitation.

(b) To encourage offerors and contractors to offer or use commercial products to
satisfy military requirements, offerors and contractors shall not be required, except for
the technical data described in paragraph (a) of this subsection, to—

(1) Furnish technical information related to commercial items or processes that
1s not customarily provided to the public; or

(2) Relinquish to, or otherwise provide, the Government rights to use, modify,
reproduce, release, perform, display, or disclose technical data pertaining to commercial
items or processes except for a transfer of rights mutually agreed upon.

(¢) The Government's rights in a vessel design, and in any useful article embodying
a vessel design, must be consistent with the Government's rights in technical data
pertaining to the design (10 U.S.C. 7317; 17 U.S.C. 1301(a)(3)).

[(d) See 215.470 regarding the negotiation of a price for technical data and
associated license rights.]

227.7102-2 Rights in technical data.

(a) [Standard license rights. 1The clause at 252.227-7015, Technical Data—
Commerecial Items, provides the Government specific license rights in technical data
pertaining to commercial items or processes. DoD may use, modify, reproduce, release,
perform, display, or disclose data only within the Government. The data may not be
used to manufacture additional quantities of the commercial items and, except for
emergency repair or overhaul and for covered Government support contractors, may not
be released or disclosed to, or used by, third parties without the contractor's written
permission. Those restrictions do not apply to the technical data described in 227.7102-

1(a).
(b) [Specially negotiated license rights.

(1) The parties hheulet[slﬁlall, to the hnaximum extent practicable\,]
negotiate special license rights [in support of the Government’s product

support strategy (e.g., as described in the life cycle sustainment plan)]
whenever doing so will more equitably address the parties’ interests than the
standard license rights provided in the clause. To the maximum extent
practlcablef if either party desires a special license, the parties shall enter
into |good faith \negotlatlons]

to determine if there are acceptable terms for
transferring such rights. [However, the licensor is not obligated to provide the
Government greater rights, and the contracting officer is not required to
accept lesser rights, than the rights provided in the standard grant of
license.] The specific additional [license Jrights granted to the Government shall be
enumerated in a license agreement made part of the contract[, and shall—

(ii) Provide the Government with no lesser rights than are
enumerated in paragraph (b)(2) of the clause at 252.227-7015.
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\(2) The contracting officer should verify that the contractor assertions
upon which the special license is based are ﬁustified before entering into the
special license. The basis for assertions (e.g., development at private expense)
remains subject to challenge pursuant to the clause at 252.227-7037.]\

ke k ok k

227.7103 Noncommercial items or processes.
227.7103-1 Policy.

(a) DoD policy is to acquire only the technical data, and the rights in that data,
necessary to satisfy agency needs.

(b) Solicitations and contracts shall—

(1) Specify the technical data to be delivered under a contract and delivery
schedules for the data;

(2) Establish or reference procedures for determining the acceptability of
technical data;

(3) Establish separate contract line items, to the extent practicable, for the
technical data to be delivered under a contract and require offerors and contractors to
price separately each deliverable data item; and

(4) Require offerors to identify, to the extent practicable, technical data to be
furnished with restrictions on the Government's rights and require contractors to
identify technical data to be delivered with such restrictions prior to delivery.

(c) Offerors shall not be required, either as a condition of being responsive to a
solicitation or as a condition for award, to sell or otherwise relinquish to the
Government any rights in technical data related to items, components or processes
developed at private expense except for the data identified at 227.7103-5(a)(2) and (a)(4)
through (9).

(d) Offerors and contractors shall not be prohibited or discouraged from furnishing
or offering to furnish items, components, or processes developed at private expense
solely because the Government's rights to use, modify, release, reproduce, perform,
display, or disclose technical data pertaining to those items may be restricted.

(e) As provided in 10 U.S.C. 2305, solicitations for major systems development
contracts shall not require offerors to submit proposals that would permit the
Government to acquire competitively items identical to items developed at private
expense unless a determination is made at a level above the contracting officer that—

(1) The offeror will not be able to satisfy program schedule or delivery
requirements; or

(2) The offeror's proposal to meet mobilization requirements does not satisfy
mobilization needs.

Page 5 of 17

|

Commented [MRBCOOA15]: Kelly Kyes AIA — This paragraph
does not seem to fit with the language of DFARS case 2018-D069.

|

|

Commented [MRBCOOA16]: In AIA presentation, questions
whether there needs to be a basis for assertions. Kelly Kyes AIA

|



http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_71.htm#227.7103-5

273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326

() For acquisitions involving major weapon systems or subsystems of major weapon
systems, the acquisition plan shall address acquisition strategies that provide for
technical data and the associated license rights in accordance with 207.106(S-70).

(g) The Government's rights in a vessel design, and in any useful article embodying
a vessel design, must be consistent with the Government's rights in technical data
pertaining to the design (10 U.S.C. 7317; 17 U.S.C. 1301(a)(3)).

[(h) See 215.470 regarding the negotiation of a price for technical data and
associated license rights.]

227.7103-2 Acquisition of technical data.

(a) Contracting officers shall work closely with data managers and requirements
personnel to assure that data requirements included in solicitations are consistent with
the policy expressed in 227.7103-1.

(b)(1) Data managers or other requirements personnel are responsible for
identifying the Government's minimum needs for technical data. Data needs must be
established giving consideration to the contractor's economic interests in data
pertaining to items, components, or processes that have been developed at private
expense; the Government's costs to acquire, maintain, store, retrieve, and protect the
data; reprocurement needs; repair, maintenance and overhaul philosophies; spare and
repair part considerations; and whether procurement of the items, components, or
processes can be accomplished on a form, fit, or function basis. When it is anticipated
that the Government will obtain unlimited or government purpose rights in technical
data that will be required for competitive spare or repair parts procurements, such data
should be identified as deliverable data items. Reprocurement needs may not be a
sufficient reason to acquire detailed manufacturing or process data when items or
components can be acquired using performance specifications, form, fit and function
data, or when there are a sufficient number of alternate sources which can reasonably
be expected to provide such items on a performance specification or form, fit, or function
basis.

(2) When reviewing offers received in response to a solicitation or other request
for data, data managers must balance the original assessment of the Government's data
needs with data prices contained in the offer.

(c¢) Contracting officers are responsible for ensuring that, wherever practicable,
solicitations and contracts—

(1) Identify the type and quantity of the technical data to be delivered under the
contract and the format and media in which the data will be delivered,;

(2) Establish each deliverable data item as a separate contract line item (this
requirement may be satisfied by listing each deliverable data item on an exhibit to the
contract);

(3) Identify the prices established for each deliverable data item under a fixed-
price type contract;

(4) Include delivery schedules and acceptance criteria for each deliverable data
item; and
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(5) Specifically identify the place of delivery for each deliverable item of
technical data.

Tk k

227.7103-4 License rights.

(a) Grant of license. The Government obtains rights in technical data, including a
copyright license, under an irrevocable license granted or obtained for the Government
by the contractor. The contractor or licensor retains all rights in the data not granted to
the Government. For technical data that pertain to items, components, or processes,
the scope of the [standard ]license is generally determined by the source of funds used
to develop the item, component, or process. When the technical data do not pertain to
items, components, or processes, the scope of the [standard ]license is [generally]
determined by the source of funds used to create the data.

(1) Technical data pertaining to items, components, or processes. Contractors or
licensors may, with some exceptions (see 227.7103-5(a)(2) and (a)(4) through (9)),
restrict the Government's rights to use, modify, release, reproduce, perform, display or
disclose technical data pertaining to items, components, or processes developed
exclusively at private expense (limited rights). They may not restrict the Government's
rights in items, components, or processes developed exclusively at Government expense
(unlimited rights) without the Government's approval. When an item, component, or
process is developed with mixed funding, the Government may use, modify, release,
reproduce, perform, display or disclose the data pertaining to such items, components,
or processes within the Government without restriction but may release or disclose the
data outside the Government only for government purposes (government purpose
rights).

(2) Technical data that do not pertain to items, components, or processes.
Technical data may be created during the performance of a contract for a conceptual
design or similar effort that does not require the development, manufacture,
construction, or production of items, components or processes. The Government
generally obtains unlimited rights in such data when the data were created exclusively
with Government funds, government purpose rights when the data were created with
mixed funding, and limited rights when the data were created exclusively at private
expense.

(b) Source of funds determination. The determination of the source of development
funds for technical data pertaining to items, components, or processes should be made
at any practical sub-item or sub-component level or for any segregable portion of a
process. Contractors may assert limited rights in a segregable sub-item, sub-
component, or portion of a process which otherwise qualifies for limited rights under the
clause at 252.227-7013, Rights in Technical Data—Noncommercial Items.

227.7103-5 Government rights.

The standard license rights that a licensor grants to the Government are unlimited
rights, government purpose rights, or limited rights. Those rights are defined in the
clause at 252.227-7013, Rights in Technical Data—Noncommercial Items. [However,
the parties should negotiate special license rights whenever doing so will
more equitably address the parties’ interests than the standard license rights
provided in the clause.] i o } }
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The 51tuat10ns under which a partlcular
grant of license applies are enumerated in paragraphs (a) through (d) of this subsection.

Tk k

(d) [Specially)Specifically negotiated license rights.

(1) [To the maximum extent practicable, n]Negotiate speciﬁc licenses
when[whenever doing so will more equltably address the parties’ interests
than the standard license rlghts pr0v1ded in the clause. ]—the—palztles—agacee—te

desires a special license, the parties shall enter into good faith negotiations to
determine if there are acceptable terms for transferring such rights. f
However, the licensor is not obligated to provide the Government greater
rights, and the contracting officer is not required to accept lesser rights, than
the rights provided in the standard grant of license. The specific license
rights granted to the Government shall be enumerated in a license agreement
made part of the contract, and shall

(i) Support the Government’s product support strategy (e.g., as
described in the life cycle sustainment plan); and

(ii) Provide the Government with no lesser rights than are
enumerated in paragraph (b)(3) of the clause.

(2) The contracting officer should verify that the contractor assertions
upon which the special license is based are justified before entering into the
special license. The basis for assertions (e.g., development at private expense)
remains subject to challenge pursuant to the clause at 252.227-7037.

(3) ]When negotiating to obtain, relinquish, or increase the Government's
rights in technical data, consider the acquisition strategy for the item, component, or
process, including logistics support and other factors which may have relevance for a
particular procurement. The Government may accept lesser rights when it has
unlimited or government purpose rights in data but may not accept less than limited
rlghts in such data

([4]12) When the Government needs additional rights in data acquired with
government purpose or limited rights, the contracting officer must negotiate with the
contractor to determine whether there are acceptable terms for transferring such rights.
Generally, such negotiations should be conducted only when there is a need to disclose
the data outside the Government or if the additional rights are required for competitive
reprocurement and the anticipated savings expected to be obtained through competition
are estimated to exceed the acquisition cost of the additional rights. Prior to negotiating
for additional rights in limited rights data, consider alternatives such as—

(1) Using performance specifications and form, fit, and function data to
acquire or develop functionally equivalent items, components, or processes;
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(i1) Obtaining a contractor's contractual commitment to qualify additional
sources and maintain adequate competition among the sources; or

(ii1)) Reverse engineering, or providing items from Government inventories
to contractors who request the items to facilitate the development of equivalent items
through reverse engineering.

227.7103-6 Contract clauses.

LR

227.7104 Contracts under the Small Business Innovation Research (SBIR)
Program.

(a) Use the clause at 252.227-7018, Rights in Noncommercial Technical Data and
Computer Software—Small Business Innovation Research (SBIR) Program, when
technical data or computer software will be generated during performance of contracts
under the SBIR program.

(b) Under the clause at 252.227-7018, the Government obtains SBIR data rights in
technical data and computer software generated under the contract and marked with
the SBIR data rights legend. SBIR data rights provide the Government limited rights
in such technical data and restricted rights in such computer software during the SBIR
data protection period commencing with contract award and ending five years after
completion of the project under which the data were generated. Upon expiration of the
five-year restrictive license, the Government has unlimited rights in the SBIR technical
data and computer software.

(c) During the SBIR data protection period, the Government may not release or
disclose SBIR technical data or computer software to any person except as authorized
for limited rights technical data or restricted rights computer software, respectively.

[ (d)(1) After contract award, and to the maximum extent practicable,
negotiate special license agreement whenever doing so will more equitably
address the parties’ interests than the standard license rights provided in the
clause. If either party desires a special license, the parties shall enter into
good faith negotiations to determine if there are acceptable terms for
transferring such rights. However, the licensor is not obligated to provide the
Government greater rights, and the contracting officer is not required to
accept lesser rights, than the rights provided in the standard grant of license.
The specific license rights granted to the Government shall be enumerated in
a license agreement made part of the contract, and shall—

(i) Support the Government’s product support strategy (e.g., as
described in the life cycle sustainment plan); and

(ii) Provide the Government with no lesser rights than are
enumerated in paragraph (b)(3) of the clause.

(2) The contracting officer should verify that the contractor assertions
upon which the special license is based are justified before entering into the
special license. The basis for assertions (e.g., SBIR data, development at
private expense) remains subject to challenge pursuant to the clause at
252.227-7037.]
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ke k ok k

SUBPART 227.72-RIGHTS IN COMPUTER SOFTWARE AND COMPUTER
SOFTWARE DOCUMENTATION

LR

227.7202 Commercial computer software and commercial computer software
documentation.

227.7202-1 Policy.

(a) Commercial computer software or commercial computer software documentation
shall be acquired under the licenses customarily provided to the public unless such
licenses are inconsistent with Federal procurement law or do not otherwise satisfy user
needs.

(b) Commercial computer software and commercial computer software
documentation shall be obtained competitively, to the maximum extent practicable,
using firm-fixed-price contracts or firm-fixed-priced orders under available pricing
schedules.

(c) Offerors and contractors shall not be required to—

(1) Furnish technical information related to commercial computer software or
commercial computer software documentation that is not customarily provided to the
public except for information documenting the specific modifications made at
Government expense to such software or documentation to meet the requirements of a
Government solicitation; or

(2) Relinquish to, or otherwise provide, the Government rights to use, modify,
reproduce, release, perform, display, or disclose commercial computer software or
commercial computer software documentation except for a transfer of rights mutually
agreed upon.

[(d) See 215.470 regarding the negotiation of a price for commercial
computer software and associated license rights.]

227.7202-2 Reserved.

227.7202-3 Rights in commercial computer software or commercial computer
software documentation.

(a) The Government shall have only the rights specified in the license under which
the commercial computer software or commercial computer software documentation
was obtained.

(b) [The parties should negotiate special license rights whenever doing so
will more equitably address the parties’ interests than the standard license
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rlghts pr0v1ded in the llcense customarlly prov1ded to the public.[}fthe

[To the maximum
extent practlcable, if either party desires a special license, the parties shall
enter into good faith negotiations ]Jto determine if there are acceptable terms for
transferring such rights. The specific rights granted to the Government shall be
enumerated in the contract license agreement or an addendum thereto[ and shall,
support the Government’s product support strategy (e.g., as described in the
life cycle sustainment plan)].

227.7202-4 Contract clause.

A specific contract clause governing the Government's rights in commercial computer
software or commercial computer software documentation is not prescribed. As
required by 227.7202-3, the Government’s rights to use, modify, reproduce, release,
perform, display, or disclose computer software or computer software documentation
shall be identified in a license agreement.

227.7203 Noncommercial computer software and noncommercial computer
software documentation.

227.7203-1 Policy.

(a) DoD policy is to acquire only the computer software and computer software
documentation, and the rights in such software or documentation, necessary to satisfy
agency needs.

(b) Solicitations and contracts shall—

(1) Specify the computer software or computer software documentation to be
delivered under a contract and the delivery schedules for the software or
documentation;

(2) Establish or reference procedures for determining the acceptability of
computer software or computer software documentation;

(3) Establish separate contract line items, to the extent practicable, for the
computer software or computer software documentation to be delivered under a
contract and require offerors and contractors to price separately each deliverable data
item; and

(4) Require offerors to identify, to the extent practicable, computer software or
computer software documentation to be furnished with restrictions on the
Government's rights and require contractors to identify computer software or computer
software documentation to be delivered with such restrictions prior to delivery.

(c) Offerors shall not be required, either as a condition of being responsive to a
solicitation or as a condition for award, to sell or otherwise relinquish to the
Government any rights in computer software developed exclusively at private expense
except for the software identified at 227.7203-5(a)(3) through (6).

(d) Offerors and contractors shall not be prohibited or discouraged from furnishing
or offering to furnish computer software developed exclusively at private expense solely
because the Government's rights to use, modify, release, reproduce, perform, display, or
disclose the software may be restricted.
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(e) For acquisitions involving major weapon systems or subsystems of major weapon
systems, the acquisition plan shall address acquisition strategies that provide for
computer software and computer software documentation, and the associated license
rights, in accordance with 207.106(S-70).

[(® See 215.470 regarding the negotiation of a price for computer software
and associated license rights.]

227.7203-2 Acquisition of noncommercial computer software and computer
software documentation.

(a) Contracting officers shall work closely with data managers and requirements
personnel to assure that computer software and computer software documentation
requirements included in solicitations are consistent with the policy expressed in
227.7203-1.

(b)(1) Data managers or other requirements personnel are responsible for
identifying the Government's minimum needs. In addition to desired software
performance, compatibility, or other technical considerations, needs determinations
should consider such factors as multiple site or shared use requirements, whether the
Government's software maintenance philosophy will require the right to modify or have
third parties modify the software, and any special computer software documentation
requirements.

(2) When reviewing offers received in response to a solicitation or other request
for computer software or computer software documentation, data managers must
balance the original assessment of the Government's needs with prices offered.

(c) Contracting officers are responsible for ensuring that, wherever practicable,
solicitations and contracts—

(1) Identify the types of computer software and the quantity of computer
programs and computer software documentation to be delivered, any requirements for
multiple users at one site or multiple site licenses, and the format and media in which
the software or documentation will be delivered;

(2) Establish each type of computer software or computer software
documentation to be delivered as a separate contract line item (this requirement may be
satisfied by an exhibit to the contract);

(3) Identify the prices established for each separately priced deliverable item of
computer software or computer software documentation under a fixed-price type
contract;

(4) Include delivery schedules and acceptance criteria for each deliverable item;
and

(5) Specifically identify the place of delivery for each deliverable item.
wekk Kk
227.7203-4 License rights.

(a) Grant of license. The Government obtains rights in computer software or
computer software documentation, including a copyright license, under an irrevocable
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license granted or obtained by the contractor which developed the software or
documentation or the licensor of the software or documentation if the development
contractor is not the licensor. The contractor or licensor retains all rights in the
software or documentation not granted to the Government. The scope of a computer
software license is generally determined by the source of funds used to develop the
software. Contractors or licensors may, with some exceptions, restrict the
Government's rights to use, modify, reproduce, release, perform, display, or disclose
computer software developed exclusively or partially at private expense (see 227.7203-
5(b) and (c)). They may not, without the Government's agreement (see 227.7203-5(d)),
restrict the Government's rights in computer software developed exclusively with
Government funds or in computer software documentation required to be delivered
under a contract.

(b) Source of funds determination. The determination of the source of funds used to
develop computer software should be made at the lowest practicable segregable portion
of the software or documentation (e.g., a software sub-routine that performs a specific
function). Contractors may assert restricted rights in a segregable portion of computer
software which otherwise qualifies for restricted rights under the clause at 252.227-
7014, Rights in Noncommercial Computer Software and Noncommercial Computer
Software Documentation.

227.7203-5 Government rights.

The standard license rights in computer software that a licensor grants to the
Government are unlimited rights, government purpose rights, or restricted rights. The
standard license in computer software documentation conveys unlimited rights. Those
rights are defined in the clause at 252.227-7014, Rights in Noncommercial Computer
Software and Noncommercial Computer Software Documentation. [However, the
parties should negotiate special license rights whenever doing so will more
equitably address the parties’ interests than the standard license rights
prov1ded in the clause.] ;

s%anel&rd—g%&nt—ef—heeﬂse The 51tuat10ns under Wthh a partlcular grant of hcense
applies are enumerated in paragraphs (a) through (d) of this subsection.

LR R

(d) Speeificatiy[Specially [negotiated license rights. [(1) To the maximum
extent practicable, n]Negotiate speeifie [spec1a1] licenses when[whenever doing
so will more equitably address the parties’ interests than the standard license
rlghts pr0v1ded in the clause.]

[If elther party desu‘es a
special license, the parties shall enter into good faith negotiations to
determine if there are acceptable terms for transferring such rights.
However, the licensor is not obligated to provide the Government greater
rights, and the contracting officer is not required to accept lesser rights, than
the rights provided in the standard grant of license. The specific rights
granted to the Government shall be enumerated in a special license
agreement made part of the contract, and shall—

(i) Support the Government’s product support strategy (e.g., as
described in the life cycle sustainment plan); and
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(ii) Provide the Government with no lesser rights than are
enumerated in paragraph (b)(3) of the clause.

(2) The contracting officer should verify that the contractor assertions
upon which the special license is based are justified before entering into the
special license. The basis for assertions (e.g., development at private expense)
remains subject to challenge pursuant to the clause at 252.227-7019.

(3) ]When negotiating to obtain, relinquish, or increase the Government's
rights in computer software, consider the planned software maintenance philosophy,
anticipated time or user sharing requirements, and other factors which may have
relevance for a particular procurement. [The Government may accept lesser
rights when it has unlimited or government purpose rights in computer
software but may not accept less than restricted rights in such software. ]If
negotiating to relinquish rights in computer software documentation, consider the
administrative burden associated with protecting documentation subject to restrictions
from unauthorized release or disclosure. } i i !

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

Tk k

SUBPART 252.2—TEXT OF PROVISIONS AND CLAUSES

Tk k

252.227-7013 Rights in Technical Data--Noncommercial Items.
As prescribed in 227.7103-6(a), use the following clause:

RIGHTS IN TECHNICAL DATA--NONCOMMERCIAL ITEMS (FEB-2014[/DATE])

LR R

(b) Rights in technical data. The Contractor grants or shall obtain for the
Government the following royalty free, world-wide, nonexclusive, irrevocable license
rights in technical data other than computer software documentation (see the Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation clause of this contract for rights in computer software documentation):

Thhhk

(4) Specifically [Specially]negotiated license rights. [If either party desires
a special license, the parties shall enter into good faith negotiations to
determine if there are acceptable terms for transferring such rights. ]The
standard license rights granted to the Government under paragraphs (b)(1) through
HbX3) of this clause, including the period during which the Government shall have
government purpose rights in technical data, may be modified by mutual agreement to
provide such rights as the parties consider appropriate but shall not provide the
Government lesser rights than are enumerated in paragraph (a)(14) of this clause. Any
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rights so negotiated shall be identified in a license agreement made part of this
contract. [The contractor’s asserted restrictions (e.g., development at private
expense) upon which the special license is based shall remain subject to
challenge pursuant to DFARS 252.227-7037.]

Tk k

252.227-7014 Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation.
As prescribed in 227.7203-6(a)(1), use the following clause:

RIGHTS IN NONCOMMERCIAL COMPUTER SOFTWARE AND
NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTATION (¥£B
2014/DATE]))

LR R

(b) Rights in computer software or computer software documentation. The
Contractor grants or shall obtain for the Government the following royalty free, world-
wide, nonexclusive, irrevocable license rights in noncommercial computer software or
computer software documentation. All rights not granted to the Government are
retained by the Contractor.

Thhkhk

(4) Specifically [Specially]negotiated license rights.

(1) [If either party desires a special license, the parties shall enter
into good faith negotiations to determine if there are acceptable terms for
transferring such rights. ]The standard license rights granted to the Government
under paragraphs (b)(1) through (5)(3) of this clause, including the period during which
the Government shall have government purpose rights in computer software, may be
modified by mutual agreement to provide such rights as the parties consider
appropriate but shall not provide the Government lesser rights in computer software
than are enumerated in paragraph (a)(15) of this clause or lesser rights in computer
software documentation than are enumerated in paragraph (a)(14) of the Rights in
Technical Data--Noncommercial Items clause of this contract.

(1) Any rights so negotiated shall be identified in a license agreement made
part of this contract.

[(iii) The contractor’s asserted restrictions (e.g., development at

private expense) upon which the special license is based shall remain subject
to challenge pursuant to DFARS 252.227-7019.]

Thhhk

252.227-7015 Technical Data—Commercial Items.
As prescribed in 227.7102-4(a)(1), use the following clause:

TECHNICAL DATA—COMMERCIAL ITEMS (#£B-2014/DATE])
OETE T
(b) [Standard licenselLicense[ rights].
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(1) The Government shall have the unrestricted right to use, modify, reproduce,
release, perform, display, or disclose technical data, and to permit others to do so, that—

(1) Have been provided to the Government or others without restrictions on
use, modification, reproduction, release, or further disclosure other than a release or
disclosure resulting from the sale, transfer, or other assignment of interest in the
technical data to another party or the sale or transfer of some or all of a business entity
or its assets to another party;

(i1) Are form, fit, and function data;

(iii) Are a correction or change to technical data furnished to the Contractor
by the Government;

(iv) Are necessary for operation, maintenance, installation, or training
(other than detailed manufacturing or process data); or

(v) Have been provided to the Government under a prior contract or
licensing agreement through which the Government has acquired the rights to use,
modify, reproduce, release, perform, display, or disclose the data without restrictions.

(2) Except as provided in paragraph (b)(1) of this clause, the Government may
use, modify, reproduce, release, perform, display, or disclose technical data within the
Government only. The Government shall not—

(1) Use the technical data to manufacture additional quantities of the
commercial items; or

(i1) Release, perform, display, disclose, or authorize use of the technical data
outside the Government without the Contractor's written permission unless a release,
disclosure, or permitted use is necessary for emergency repair or overhaul of the
commercial items furnished under this contract, or for performance of work by covered
Government support contractors.

(3) The Contractor acknowledges that—

(1) Technical data covered by paragraph (b)(2) of this clause are authorized
to be released or disclosed to covered Government support contractors;

(i1)) The Contractor will be notified of such release or disclosure;

(iii)) The Contractor (or the party asserting restrictions as identified in a
restrictive legend) may require each such covered Government support contractor to
enter into a non-disclosure agreement directly with the Contractor (or the party
asserting restrictions) regarding the covered Government support contractor’s use of
such data, or alternatively, that the Contractor (or party asserting restrictions) may
waive in writing the requirement for an non-disclosure agreement; and

(iv) Any such non-disclosure agreement shall address the restrictions on the
covered Government support contractor's use of the data as set forth in the clause at
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends. The non-disclosure agreement shall not
include any additional terms and conditions unless mutually agreed to by the parties to
the non-disclosure agreement.
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(c) Additional [Specially negotiated] license rights. [If either party desires a
special license, the parties shall enter into good faith negotiations to
determine if there are acceptable terms for transferring such rights.
However, the Contractor is not obligated to provide the Government greater
rights, and the Contracting Officer is not required to accept lesser rights,
than the rights provided in the standard grant of license. ] -

- All
technical data in which the Contractor has granted the Government additional rights
shall be listed or described in a special license agreement made part of this contract.
The license shall enumerate the additional rights granted the Government in such data.
[The contractor’s asserted restrictions (e.g., development at private expense)
upon which the special license is based shall remain subject to challenge
pursuant to DFARS 252.227-7037.]

Thhkk

252.227-7018 Rights in Noncommercial Technical Data and Computer
Software—Small Business Innovation Research (SBIR) Program.
As prescribed in 227.7104(a), use the following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA AND COMPUTER
SOFTWARE—SMALL BUSINESS INNOVATION RESEARCH (SBIR) PROGRAM
(EEB2014[DATE])

Tk k

(b) Rights in technical data and computer software. * * *

) Speeifically [Specially] negotiated license rights. [After contract award,
if either party desires to negotiate a special license, the parties shall enter
into good faith negotiations to determine if there are acceptable terms for
transferring such rights. ]The standard license rights granted to the Government
under paragraphs (b)(1) through $b)(4) of this clause may be modified by mutual
agreement to provide such rights as the parties consider appropriate but shall not
provide the Government lesser rights in technical data, including computer software
documentation, than are enumerated in paragraph (a)(15) of this clause or lesser rights
in computer software than are enumerated in paragraph (a)(18) of this clause. Any
rights so negotiated shall be identified in a license agreement made part of this
contract. [The contractor’s asserted restrictions (e.g., SBIR data, development
at private expense) upon which the special license is based shall remain
subject to challenge pursuant to DFARS 252.227-7019 and 252.227-7037, as
applicable.]

Thhkk
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