Attachment 1
Class Deviation 2019-O0003, Revision 1
Limitations on Subcontracting for Small Business
Changes are indicated by a change bar in the right-hand margin.

[bookmark: _GoBack]
[bookmark: h.jvyhr5g5pyr8]52.219-6 Notice of Total Small Business Set-Aside (DEVIATION 2019-O0003).
Insert the following clause in solicitations and contracts involving total small business set-asides.  This includes multiple-award contracts when orders may be set aside for any of the small business concerns identified in 19.000(a)(3), as described in 8.405-5 and 16.505(b)(2)(i)(F):

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE (JAN 2019) (DEVIATION 2019-O0003)

(a)  Definition.  “Small business concern,” means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the size standards in this solicitation.
(b)  Applicability.  This clause applies only to—
(1) Contracts that have been totally set aside or reserved for small business concerns; and
(2)  Orders set aside for small business concerns under multiple-award contracts as described in 8.405-5 and 16.505(b)(2)(i)(F).
(c)  General.
(1)  Offers are solicited only from small business concerns.  Offers received from concerns that are not small business concerns shall be considered nonresponsive and will be rejected.
(2)  Any award resulting from this solicitation will be made to a small business concern.
(d)  Agreement.
(1)  For a contract at or below the simplified acquisition threshold, a small business concern may provide the end item of any firm.  For a contract exceeding the simplified acquisition threshold, a small business concern that provides an end item it did not manufacture, process, or produce, shall—
(i)  Provide an end item that a small business has manufactured, processed, or produced in the United States or its outlying areas;
(ii)  Be primarily engaged in the retail or wholesale trade and normally sell the type of item being supplied; and
(iii)  Take ownership or possession of the item(s) with its personnel, equipment, or facilities in a manner consistent with industry practice; for example, providing storage, transportation, or delivery.
(2)  Paragraph (d)(1) of this clause does not apply to construction or service contracts.

(End of clause)


52.219-7 Notice of Partial Small Business Set-Aside (DEVIATION 2019-O0003).
Insert the following clause in solicitations and contracts involving partial small business set-asides.  This includes part or parts of multiple-award contracts, including those described in 38.101:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE (JAN 2019) (DEVIATION 2019-O0003)

(a)  Definitions.  “Small business concern,” as used in this clause, means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the size standards in this solicitation.
[bookmark: wp1136021](b)  General.
[bookmark: wp1136022](1)  A portion of this requirement, identified elsewhere in this solicitation, has been set aside for award to one or more small business concerns.
[bookmark: wp1136023](2)  Offers on the non-set-aside portion will be evaluated first and award will be made on that portion in accordance with the provisions of this solicitation.
[bookmark: wp1136024](3)  The set-aside portion will be awarded at the highest unit price(s) in the contract(s) for the non-set-aside portion, adjusted to reflect transportation and other costs appropriate for the selected contractor(s).
[bookmark: wp1136025](4)  The contractor(s) for the set-aside portion will be selected from among the small business concerns that submitted responsive offers on the non-set-aside portion.  Negotiations will be conducted with the concern that submitted the lowest responsive offer on the non-set-aside portion.  If the negotiations are not successful or if only part of the set-aside portion is awarded to that concern, negotiations will be conducted with the concern that submitted the second-lowest responsive offer on the non-set-aside portion.  This process will continue until a contract or contracts are awarded for the entire set-aside portion.
[bookmark: wp1136026](5)  The Government reserves the right to not consider token offers or offers designed to secure an unfair advantage over other offerors eligible for the set-aside portion.
[bookmark: wp1136027](c)  Agreement.
(1)  For a contract at or below the simplified acquisition threshold, a small business concern may provide the end item of any firm.  For a contract exceeding the simplified acquisition threshold, a small business concern that provides an end item it did not manufacture, process, or produce, shall—
(i)  Provide an end item that a small business has manufactured, processed, or produced in the United States or its outlying areas;
(ii)  Be primarily engaged in the retail or wholesale trade and normally sell the type of item being supplied; and
(iii)  Take ownership or possession of the item(s) with its personnel, equipment, or facilities in a manner consistent with industry practice; for example, providing storage, transportation, or delivery.
(2)  Paragraph (c)(1) of this clause does not apply to construction or service contracts.

[bookmark: wp1136028](End of clause)

[bookmark: wp1136029]* * * * *

[bookmark: h.1k7xg2lkvztw]52.219-14 Limitations on Subcontracting (DEVIATION 2019-O0003).
Insert the following clause in solicitations and contracts for supplies, services, and construction, if any portion of the requirement is to be set aside for small business and the contract amount is expected to exceed the simplified acquisition threshold.  This includes multiple-award contracts when orders may be set aside for small business concerns, as described in 8.405-5 and 16.505(b)(2)(i)(F):

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]LIMITATIONS ON SUBCONTRACTING (JAN 2019) (DEVIATION 2019-O0003)

(a) This clause does not apply to the unrestricted portion of a partial set-aside.
(b)  Definition.  As used in this clause—
“Similarly situated entity” means a first-tier subcontractor, including an independent contractor, that has the same small business program status as that which qualified the prime contractor for the award and that is considered small for the NAICS code the prime contractor assigned to the subcontract the subcontractor will perform.  An example of a similarly situated entity is a first-tier subcontractor that is a HUBZone small business concern for a HUBZone set-aside or sole source award under the HUBZone Program.
(c)  Applicability.  This clause applies only to—
(1)  Contracts that have been set aside or reserved for small business concerns or 8(a) participants;
(2)  Part or parts of a multiple-award contract that have been set aside for small business concerns or 8(a) participants; and
(3)  Orders set aside for small business or 8(a) participants under multiple-award contracts as described in 8.405-5 and 16.505(b)(2)(i)(F).
(d)  Independent contractors.  An independent contractor shall be considered a subcontractor.
(e)  Agreement.  By submission of an offer and execution of a contract, the Offeror/Contractor agrees in performance of the contract in the case of a contract for—
(1)  Services (except construction), it will not pay more than 50 percent of the amount paid by the Government for contract performance to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the 50 percent subcontract amount that cannot be exceeded;
(2)  Supplies (other than procurement from a nonmanufacturer of such supplies), it will not pay more than 50 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the 50 percent subcontract amount that cannot be exceeded;
(3)  General construction, it will not pay more than 85 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the 85 percent subcontract amount that cannot be exceeded; or
(4)  Construction by special trade contractors, it will not pay more than 75 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the 75 percent subcontract amount that cannot be exceeded.
(f)  A joint venture agrees that, in the performance of the contract, the applicable percentage specified in paragraph (e) of this clause will be performed by the aggregate of the joint venture participants.

(End of clause)
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