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NOTICE OF SET-ASIDE FOR, OR SOLE SOURCE AWARD TO, ECONOMICALLY DISADVANTAGED WOMEN-OWNED SMALL BUSINESS CONCERNS (MAR 2020) (DEVIATION 2020-O0008)

(a) Definitions.  As used in this clause—
“Economically disadvantaged women-owned small business (EDWOSB) concern” means a small business concern that is at least 51 percent directly and unconditionally owned by, and the management and daily business operations of which are controlled by, one or more women who are citizens of the United States and who are economically disadvantaged in accordance with 13 CFR part 127.  It automatically qualifies as a women-owned small business (WOSB) concern eligible under the WOSB Program.
“Similarly situated entity” means a first-tier subcontractor, including an independent contractor, that—
(1)  Has the same small business program status as that which qualified the prime contractor for the award (e.g., for a small business set-aside contract, any small business concern, without regard to its socioeconomic status); and
(2)  Is considered small for the size standard under the North American Industry Classification System (NAICS) code the prime contractor assigned to the subcontract.
“WOSB Program Repository” means a secure, Web-based application that collects, stores, and disseminates documents to the contracting community and SBA, which verify the eligibility of a business concern for a contract to be awarded under the WOSB Program.
(b)  Applicability.  This clause applies only to—
(1)  Contracts that have been set aside for, or awarded on a sole source basis to, EDWOSB concerns;
(2)  Part or parts of a multiple-award contract that have been set aside for EDWOSB concerns;
(3)  Orders set aside for EDWOSB concerns under multiple-award contracts as described in 8.405-5 and 16.505(b)(2)(i)(F); and
(4)  Orders issued directly to EDWOSB concerns under multiple-award contracts as described in 19.504(c)(1)(ii).
(c)  General.
(1)  Offers are solicited only from EDWOSB concerns.  Offers received from concerns that are not EDWOSB concerns will not be considered.
(2)  Any award resulting from this solicitation will be made to an EDWOSB concern.
(3)  The Contracting Officer will ensure that the apparent successful offeror has provided all required documents to the WOSB Program Repository.  The contract will not be awarded until all required documents are received.
(d)  Independent contractors.  An independent contractor shall be considered a subcontractor.
(e)  Limitations on subcontracting.  By submission of an offer and execution of a contract, an EDWOSB concern agrees that in the performance of a contract assigned a NAICS code for—
(1)  Services (except construction), it will not pay more than 50 percent of the amount paid by the Government for contract performance to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the prime contractor’s 50 percent subcontract amount that cannot be exceeded.  When a contract includes both services and supplies, the 50 percent limitation shall apply only to the service portion of the contract.  Other direct costs are excluded to the extent they are not the principal purpose of the contract and cannot be obtained from small business concerns;
(2)  Supplies or products (other than procurement from a nonmanufacturer in such supplies or products), it will not pay more than 50 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the prime contractor’s 50 percent subcontract amount that cannot be exceeded.  When a contract includes both supplies and services, the 50 percent limitation shall apply only to the supply portion of the contract;
(3)  General construction, it will not pay more than 85 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the prime contractor’s 85 percent subcontract amount that cannot be exceeded; or
(4)  Construction by special trade contractors, it will not pay more than 75 percent of the amount paid by the Government for contract performance, excluding the cost of materials, to subcontractors that are not similarly situated entities.  Any work that a similarly situated entity further subcontracts will count toward the prime contractor’s 75 percent subcontract amount that cannot be exceeded.
(f)  An EDWOSB concern shall comply with the limitations on subcontracting as follows:
(1)  For contracts, in accordance with paragraphs (b)(1) and (2) of this clause—
[Contracting Officer check as appropriate.]
__  By the end of the base term of the contract and then by the end of each subsequent option period; or
__  By the end of the performance period for each order issued under the contract.
(2)  For orders, in accordance with paragraphs (b)(3) and (4) of this clause, by the end of the performance period for the order.
(g)  Joint Venture.  A joint venture may be considered an EDWOSB concern if—
(1)  It meets the applicable size standard corresponding to the NAICS code assigned to the contract, unless an exception to affiliation applies pursuant to 13 CFR 121.103(h)(3);
(2)  The EDWOSB participant of the joint venture is designated in the System for Award Management as an EDWOSB concern;
(3)  The parties to the joint venture have entered into a written joint venture agreement that contains provisions—
(i)  Setting forth the purpose of the joint venture;
(ii)  Designating an EDWOSB concern as the managing venturer of the joint venture, and an employee of the managing venturer as the project manager responsible for the performance of the contract;
(iii)  Stating that not less than 51 percent of the net profits earned by the joint venture will be distributed to the EDWOSB;
(iv)  Specifying the responsibilities of the parties with regard to contract performance, sources of labor, and negotiation of the EDWOSB contract; and
(v)  Requiring the final original records be retained by the managing venturer upon completion of the EDWOSB contract performed by the joint venture.
(4)  The joint venture performs the applicable percentage of work required in accordance with paragraph (d) above; and
(5)  The procuring activity executes the contract in the name of the EDWOSB or joint venture.
(h)  Nonmanufacturer.
(1)  Unless SBA has waived the requirements of paragraphs (h)(1)(i) through (iii) of this clause in accordance with 13 CFR 121.1204, an EDWOSB concern that provides an end item it did not manufacture, process, or produce, shall—
(i)  Provide an end item that a small business has manufactured, processed, or produced in the United States or its outlying areas;
(ii)  Be primarily engaged in the retail or wholesale trade and normally sell the type of item being supplied; and
(iii)  Take ownership or possession of the item(s) with its personnel, equipment, or facilities in a manner consistent with industry practice; for example, providing storage, transportation, or delivery.
(2)  For contracts or orders for multiple end items, at least 50 percent of the total value of the contract or order shall be manufactured, processed, or produced in the United States or its outlying areas by small business concerns.
(3)  Paragraphs (h)(1) through (2) of this clause do not apply to construction or service contracts.
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